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PREFACE 


S INCE I plunge ut once into the middle of things in the opening 
chapter I may here be permitted a few words to explain what 
this book is about. 

It seemed to me highly desirable tlmt the whole apparatus of 
government should be surveyed by one mind in a single work. No 
study of this scope and plan exists in any language. Its material is 
drawn chiefly from the experience of Great Britain, France, Germany 
and the United States of America, Such a treatise is long, for the 
scope is immensely wide, and to understand, one is, after all. obliged 
to explain. Government, the most difficult, the most complex, and 
the most exacting art of all, is not to be taught in a few words, or 
mastered as we run. The length of the book is an unavoidable result 
of its contents. 

May I present, in a few words, what 1 believe to be the distinguish- 
ing features of this work 1 First, the contents convey some idea of 
its comprehensiveness ; and its comprehensiveness is due to three 
circumstances ; the subjects handled, the inclusion of novel and 
important facts, and the depth to which the analysis is pressed. 
Among the subjects never befor<‘ treated with such care, some hardly 
at all, are State Activity, Constitutions, Federalism, Political Parties, 
Parliaments, the Executive, and the Civil Service in the Modern 
State. Nor has any work hitherto regarded and presented the various 
elements of government as a living whole, showing the interrelations 
between the parts, and the unity and the consistency of the vital 
tendencies actuating them. Even where the topics have been treated 
before, the present study contains sometbing new, be it in facts, or 
'interpretation, on every page. 

Sraondly, this work is founded upon all the available matenal, 
primary sources and secondary works, and, what is more, upon my 
own d^ct observation for several years of the countries concerned, 
and, in some cases, upon actual experience. 

Thirdly, the discussion is conducted on two principles : (a) sdenlafic 
treatment, with the intention, not of advertising a jjiarticular set of 
reforms following from private or party policy, but of ej^laming 
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objectively the why and wherefore of things, and (6) simple and 
clear exposition. 

Directly arising out of these aspects of the treatise, is its fourth 
feature, the ample citations and references. Some of these are 
needed to give authority to statements made in the text, but 
many others are included to amplify and illuminate it, and to 
guide the reader along further avenues of research and speculation. 
In almost every case the foreign citations have been translated into 
English. 

Fifthly, the main political institutions of the Western World are 
surveyed not only in their legal form, but in their operation. Yet, 
of even greater moment than the generally observed divergence 
between law in books and law in action revealed by such a 
method, are the psychological and environmental necessities which 
give rise to the law, and which, like the Fates, press inexorably 
onwards, beyond the law as it is embodied in the neatest of 
institutions, to convert it to new, and not seldom unintendifl, ends. 
Thus the book is concerned with the dynamic and the develop- 
mental in the process and structure of tfoverument, with the causi*s 
of the rise of certain political th<*ories. with the mvention of their 
appropriate machinery, and then with the conditions and character 
of their serviceability. 

That there is a connexion between governmental activities and 
the ever-renewed streams of life and effort is, of course, well known, 
but the nature and modes of that connexion are not so well compre- 
hended. The analysis of this function, therefore, runs through the 
entire book —the convergence of individual and group sentiments, 
desires and capacities and of the Natural element.s upon fJovemment, 
and their powers to penetrate, mould and control, are shown in many 
of their various manifestations. Nor do we ignore the reciprocal effect 
of Government upon its sustaining forces. 

The work, accordingly, traces in a scientific spirit, the generation, 
development, institutional embodiment and operation, of Government, 
from the first impulses to the final expression and success or failure, 
thro^h all the unavoidable stages. It treats the material, however, 
not in the fashion of previous studios, like those of Lowell and Bryce, 
country by country, but subject by subject — each set of institutions 
is taken for all countries together. That is, it is truly comparative, 
and this afiords the basis for sound generalization. There is dis- 
advantage in such a dissection of separate institutions. But this 
must be sufiered ; and it is, in fact, mitigated by appropriate 
warnings at the proper places, and by the Index, which is designed 
to render convenient a re-integration of the institutions of each 
country, if that is desired. Against the loss of the all-dimensional, 
relative sense, there is the great gain of analysis and immediate 
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comparison : clearer revelation of the uniformities of human nature 
in government. 

Since the foundation of the study is the political activity of four 
democracies, Great Britain, France, Germany and the Unit^ States 
of America, it may be thought rather restricted as a basis of generaliza- 
tion for all government, yet 1 venture to believe that the fullness of 
the material used, and the caution with which it has been handled, 
will give the judgements expressed a universal application. I have 
been obliged, for reasons of space, to exclude direct analysis of Italy 
and Russia : iievertlieless, the work will amply prepare the reader 
independently to understand the nature and reasons of those systems 
of government. In fact, I have often, where especially appropriate, 
drawn attention to tlie relev.inie of problems in the democracies to 
these other countries and T have bad their experience continually m 
mind. 

Finaliw I have been obliged to le.ive the subjects of Local Govern- 
ment anil the ,7 luhciari/ to later \ olumes. I hope the former will appenr 
within a \ ear or -.o from the time of publication of this work. Again, 
some of the institutions of some countries have received less space 
than others this is b<‘canse thev may. like federalism, or a second 
chamber, for example, plav a smaller part in one country than 
m others 

The scope' ot the siibjcc t presses! me inevitably, if unwillingly, to 
two volumes. As the work is all of one texture, closely interwoven, 
they must not be considered .separate and entirely independent. 
Howevei the diMSion is made at a point which gives each volume a 
certain standing of its own Their respective contents are shown 
m the Synopsis. 

******* 

I hope that if I have not adequately explained all the things I set 
out to explain, or have oiitin-lv omitted others, that the mere pro- 
gramme will not be unhelpful. Perhaps my students at the London 
School of Economies w ill press on with me to the exploration of the 
deserts of our present ignorance, and make a dozen monographs grow 
whore only one grew before 

I wish to thank the Rockefeller Foundation for a year in the 
U.S.A. and for the assistance of a secretary. Miss Olive Rosenheim, 
(for whose services I am gratc'ful), m the final stages to help to 
check T.iy references. 

My friend and colleague Pr<ife.ssor H. J. Laski was good enough to 
read my typescript . to him. and ail my colleagues I am grateful for 
many opportunities to learn, not least when they were unconscious 
of their helpfulness. 

To Mr. Headicar, Mr. Fuller, Mrs. Watts, and the assistants of the 
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Lifaiaiy of the London School of EconomicB, I am grateful for their 
nnfftiKng courtesj under provocation, their inexhaustible willingness 
and a rare devotdon to professional duty. Every day for years 1 have 
had the benefit of these qualilies. 

November 1931 H. F. 
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THE THEORY AND PRACTICE OF 
MODERN OOVKRNMENT 

PART I : THE DYNAMH; PORCES 
CHAPTER I 

GOVERNMENT AND THE STATE 

T his book treats of Modem Groverament and the InstituHoOB 
through which it operates. It describes and explains the 
origin, nature and operation of Modern Political Institutions. 
Some have souglit to extend and deepen their knowledge of man’s 
political nature by scanning the history of political theories, that is, 
the analysis of history, motive, function and aspiration as taught by 
certain outstanding niiiuis. This has its uses, and cannot be dispensed 
with. More perhaps is to be obtained by bearing in mind that the 
chief and ultimate problem is that of Motii'e ; what compels men to act 
in the way they do ? Answer that question, and aU that the political 
scientist needs to know is answered. Wherever it is possible, the 
present investigation therefore proceeds ; What did men intend ? 
What motives, psychological, physical and environmental, produced the 
intention ? How was the intention formulate<l in reasoned theory ? 
What institut ions were created to give effect to it ? Were they succes- 
ful ? If not, why not ? If they were, what caused success 1 Now 
it often happens that intentions arc obscure, ambiguously formulated, 
that motives are not chronicled bj' trustworthy contemporaries, or 
that men speak in the words of convention and lip-service, consciously 
or unconsciously, and hide the furees which really drive them. All 
this makes this method of inquiry extremely difficult and often im- 
possible, but it is indispensable. 

Humao Nature and the State. Political institutions are special 
anangements of human qualities— oo-operative and separative — 
direct towards a desired end. Throughout its whole being, the 
body of political institutions is human, no more and no less, and no 
institution of government can be understood without the continuous 
application of our knowledge of human nature in general. There are 
some things we may demand of political institutions, and obtain, now 
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with ease, now with difficulty ; there are other demands, which go 
beyond anything men can grant, to which the only response is an 
ineffective labouring of the machine, and the disappointment of citizens 
and officials. This becomes plain ns soon as we discuss, for example, the 
conditions of State Activity, the function of Parliaments and Civil Ser- 
vices, and the hundred other forms in which the State is evident to us. 

Vlliat is the nature of this branch of hiunan activity called political ? 
Out of what fundamental hopes and compulsions do political institu- 
tions emerge, and what particular energy subserves their operation ? 
These questions bring us to the very essence of our general problem, for 
single institutions, parties, parliaments, electoral systems, and so on, are 
ever subordinated by statesmen to the ultimate plan and basis of poliev’. 
What is this plan and basis ( The strong, the deep, the central current 
of the statesman's activity makes steadily for the maintenance and 
reformation of that order of human relationships called ‘ the State ’. 
In the works of students, ns in the laugungc of the stnets aixl of 
politics, the State is often spoken of as the euergj' and directing force 
of political institutions. The ipiestion therefore Womt'S : What is the 
nature of the State ? For of tliis, the governmenlal activities which, 
every day, impinge upon our consciousness and behaviour, the activi- 
ties of the medical officer of health, the schmd teaclier, the postman, the 
Judges, the police, an* the continuous and infinitely v arying expression. 

It is not that political institutions and government are resident only 
within the context of the State. Such a view gives too diBtiiu^;ive a 
meaning to the nature of the State. It is wrong in itstdf, and it pro- 
duces a second error, namely, that to learn the secret*, of the State in 
operation, the State alone should be observed. The truth - of vital 
importance to the political scientist is that the behaviour of men and 
thbigs within the State is neither iM'tter nor woiae, neither sinixiler nor 
more complex, than that of human beings and societies outside it. 
Political behaviour existeil before Stute.s aro-se, and it even now exists 
outside them. In order to be politic it is not iiiHjessary to make all the 
gestures, and be dressed in the clothes, or frequent the gathering- 
places, of modern politicians. Every act of our lives is an act of 
government, and every plan is a policy. Were there no State, so long 
as there were people living near each other, there would still be govern- 
ment and politics. For we remain alive subject to satisfying certain 
physiological and psychological needs, and, in pursuit of what each 
believes to be essential satisfactions, we are obliged to adapt our 
behaviour to our ends and to the claims of other people. 

This adaptation bears all the marks of political behaviour ; in the 
course of it, for a long period or for a passing emergency, a special 
ordering of relationships— « sjMxialform of ometafion— takes plaoe to 
govern its process. Our daily life amply demonstrates that much of 
wbat is essentially politics and government goes on without the 
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cognizance of the State, and where the State could not, in fact, make 
its wishes eflective. The State is not characterized, then, by the 
monopoly of political behaviour distinguishable from any other human 
behaviour of a practical and purposive nature. ‘ It is true, of course, 
that we find in the State nn organization and institutions whose special 
character does give rise to problems and judgements different from 
those involved in other institutions, as, for instance, in the clan, or the 
family, or the trade union. Those differences are striking, and we shall 
explore their nature, for they are the product of the same human 
energies but in pursuit of different emls. 

How old, too, is the general store of apparatus which men have 
created for the purposes of life and developnu'tit the order of hunting 
and distribution of spoils, tlie rotation and priority of pasture for their 
flocks, family-life and elan-life, tribal-relationships, the ehuwhcs, the 
guilds, the city ! How young beside them the State as we know it ! 
It is lianlly, even in its most venenible pillars, older than Luther and 
Shake.spcare, and some of its essential engines were delivered only 
yestertlay. The Slab* will not mean to us what it actually is unleas we 
rticognize its extreme youth . In the perspective of world-history it is a 
pretentious juvenile, lately come of age, insisting upon its maturity 
among jealous elders. Its utility is still upon trial. 

If we attempted to deline the Ktale graphically, that is, by 
enumerating all its features, we should write down a long list, for the 
complete delinition ought not to exclude even tlie smallest of a multi- 
tude of particulars. To prcxecal by ab.stra( tion in the case of so vast 
an entity is dangerous, for one may read into the facts a distinctive 
quality which is not actuall^ there, or which is transient, or lo<»!. 
This, we shall show later, act iwllv liapjK-ncd to the tenn .State Let us 
consider some of the charucteri'-tich alleged as e-ssential to the State. 

Supremacy. It has liecn .s,iid that the distinguishing feature of 
the State is it.s po.sscs,>iou of the supreme power to compel individuals 
and associations to act according to its will.* This supremacy does, 
indeed, mark it off from other human assoi’idtions. Yet it most not 
be forgotten that evc-ry where coiwtraint and compulsion exist outside 
the sphere ascribed to the State. We may refuse to trade with others 
and so bring them to terms ; a scuisitive person may be mocked until 
he is expelled from our club or eirede : we may ‘ freeze out ' an alleged 
‘ outsider ’ ; a bully ma>- secure the government of a family because 
its members arc too kind and gentle to retaliate ; division and secession 
may be provoked by a purposely instituted controversy, during which, 
the passions are so playeii upon, that eo-operation is thenceforward 
impossible. Throughout society there are, at everj’ moment, innumer- 

* Cf. Croce, Qrtmiktgrn drr PMit, Munchen. p. 15. 

* C{. l>U|(uit.{outnutr, p. lU infra ; and from unioni; Treitarhko’e many dicta ; ‘ The 
tnith remains that the oi»enco of the state consists m its incompatibiUty with any 
poerot over it ’ (Politic*, I. 28). 
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able tsJes of triumph and miseiy, of compulsion victorious or vain, with 
whkh political institutions have had no concern, and perhaps cannot, 
by their nature, have any concern. That associated behaviour, 
regulated behnriour, constrained and compelled behaviour, proceeds 
tlwugh the State is not in question. But the State is not the only 
institution exerting constraint. It is, however, often called in to over- 
power ‘ unfair immoral ’ constraint, constraint, too, which is against 
‘ public policy ’. Not power, then, but supreme power is claimed, and, 
normally, but not always, possessed by the State. 

Territory, together with fupicmacy, arc special marks of the State. 
It has had, and can have, successful competitors in this respect. There 
are commercial and industrial organizations which supply goods and 
services and act systematically and continuously over the whole area 
within the customs line which so well murks the zone of the modem 
State. We have only to recall the wide ramifications of railways and 
banking institutions. Before the German Smpire became a Federal 
State, the territories were under a single set of customs and other 
economic regulations drawn up by a central Customs Parliament.* 
But the territory so covered was not a State ; though politics was the 
substance of its proceedings. In the long and fascinating history of 
Engli^ Poor Law Administration, there is at least one project for a 
Company to take over the duties assumed by the State and to cover its 
whole territory with a more efficient institution.* While in that of 
public health there was an almost nation-wide sinail-pox society before 
the local health authorities were created.® 

The French Trade Unions arc obliged to cover the area of Franco 
with Bourses du Tra\ ail wh ich administer a I.*bour Exchange system ♦ ; 
and in the United States of America the Trade Unions carry out func- 
tions of social insurance similar to those administered by the State in 
England.® There are churches whose frontiers are so far-flung, that 
we can even say of them, as vre cannot of the Slate, that tiiey have no 
frontiers. Bub within a large territory not easily alterable, the State 
claims, is accorded, and normally exercises a general supremacy. 

It is important further to remeral>er that every State, being based 
upon a defined territory, those who accept the State are obliged to 
accept the consequences of its location. Of these consequences all 
those resulting from its geographical conditions and relationship with 
neighbours are especially important. Further, people are obliged to 
live with and be tweeted by the civilization contained within its limits. 
Those who do not accept the State as it is are obliged, in our own day, 
to try to efiect the chafes they desire within the State of their citizen- 

* Bee Weber, I>er ZoBvenin (1869). • Kden, Tie State af the Poor. 

* Buct, Beatty WeatA aeii Population, London, 1920, Chap. XIV. 

* Pus, TruiU EUmentaire do Ugiolaiion MnstriMe, Paris, 1022, p. 202 ff. 

'Commons (and others), Bitlory of Labour in (he United Statee, New York, 1921, 

pp. 13i, 336 ff. 
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'Ship, since it is very difficult, indeed almost impossible, to emigmte to 
other States which may offer acceptable alternatives. Moreover, the 
extent of the area of the State b^omes of vital importance to the 
success or failure of certain kinds of State activity. 

Though many divinities compete for majesty with Hegel’s god, the 
State is, in fact, very aptly characterized by the all*roundnes8 of its 
contacts, by its multitudinous tasks, by the extent to which it is accus- 
tomed to be called upon to assume duties, and more importantly, by the 
extent to which public approval is expected, when men and women call 
upon the State to lend its peculiar aid to attain their ends. Its omni- 
competence is a very important feature of the State,* but it is not alt ; 
it is only the expression of something more fundamental. If we relied 
upon this alone as the criterion of the State we should have a feature 
that differs very much from one State to another. For in the Soviet 
Kcpuhlic of Russia the functions of the State are, in theory, at least, 
unlimited , while in the U.S.A . individualism has so far very much limited 
State activity both in theory and practice, and between these extremes , 
there is great diversity in England, France, Germany and other States. ' 

Recognition. There must be added to this the State’s life-force, 
namely, the iwoffintvm that it is the supreme authority in its territory, 
over all other institutions and behaviour, whatever actual forces may, 
in fact, dictate the actual use of its authority. The State is authority, 
authority to which all institutions within its territory are expected to 
bow ami render obedience. It is power, of a nature to be mote circum- 
stantially described lat<>r. Jean ]^odin, the father of the modem 
doctrine of Sovereignty, defined this special character of the State in 
terms which, in their context, have never yet been improved upon. 

‘ lHajeatm est tunnna in cives ac subditos hgibusque soluta 'polestat.' * 

‘ Sovereignty is the highest power over citizens and subjects, unre- ( 
strained by the laws.’ All other institutions may have power and 
territory but this alone has, normally, recogi^ized supremacy over all. 
Substantially the same character is ascribed to the State by major 
thinkers among those who have treated of it since Bodin’s time. 
Hobbes, Locke, Bcntham, Austin, and Biy'ce in England ; from ? 
Bousseau to Esmein and Duguit in France ; and Grotius, Pufendorff, 
Kant, Hegel, Gierke in Germany — ^all have insisted on the same thing : 
that the distinguishing mark of the State is the supremacy of its 
authority. Even more commanding than the logic of these, who have 
reached their conclusion by sifting out the esaential qiiality from the 
history of the forms of States is the logic of the experience of statesmen : 
whether autocrats like Cromwell and Bismarck, or democrats like 
Freuss or Lloyd Geoige, the conclusion is the same : this particular 

* Brie, 7'ArorM itr Staalfnerrbindungen, Sluttoart, 1886. 

> Bodin, Six lAtrct de la lUpultliqtie, Psnii, 1376, Book I, Chap. 8. (Althosgh 
the quoUtiou w tram the Latin ^ition, 1386.) 
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association of human beings is usually set, by processes so intricate, that 
volumes are needed to describe them, above all the mdividuals, groups 
and social forces it contains : the State is the highest arbiter of right 
and ■wrong. This description seems true enough ; but all short 
descriptions fail to carry with them those parts of their context which 
are essential to a proper grasp of what is in their author's mind. 
Aphorisms are usually timeless and spaceless. Thus the men we have 
named not only agreed on essentials, but violently quarrelled over 
differentials : over things like the origin of authority, its exact nature, 
its extent and limits, or, in particular, the relationship between their 
definition (or better still, somebody else’s) and the facts of political life. 
Our conception of the State will become clearer if we consider the 
origin of these differences ; we shall find them, first, in exploring the 
evolution of the word ‘ State and second by reflection upon the 
logical method of abstraction by which the terms and tlie notions 
State and Sovereignty have Ihhmi manipnlatetl. 

The word ‘ State Not until the sixteenth century did the word 
State become at all widely currimt ; and its first U8t> in scientific dis- 
cussion is attributed to Macliiavelli. The Prince, writrim in 1513 
begins with the sentence ; ‘ All States and governments which have 
ever possessed, or, at the present day. exercise, dominion over man- 
kind, have been in their origin or continue to subsist, either as republics 
or principalitie.s.’‘ Until Macliiavelli’s time, human co-operution in 
what we should now call the State- form, was named either by terms 
borrowed from antiquity (since scholars wrote in Latin and were 
dominated by the classical past) or others w hich attempted to crj-stollize 
and express the outstanding quality of the assoc iation. To the Greeks 
the term State was unknown ; our scholars invented it for them. 
They used Polis and we translate that as City or City-State. But the 
Polls was at first merely a fortified place * ; a stronghold ; a place of 
refuge ; of collective self-preservatiun against hostile strangers who did 
not belong. Nor was the fully developed I'ericlcan Polis, with its 
institutions, functions, worship, manners, and the nmiarkably close 
and conscious communion of its mcmlH*rs with their tenet of direct 
personal seridcc, anything we may equate with modem government : 
the emphasis, as classical studems have taught us (rightly ?), was upon 
the ^joyment of rights and community, not upon supremacy and 
obedience.* Nor did Polis ever denote any fcHowslijp but one whose 

• JCMUBvoUi, Jl /•rlneijn. Edited by L. Arthur Bard, Oxford, 1891 : ‘ Tvlii gli 
stati, lutti i dmnwi the havnn aimiu td hanno tmpino mpm gti uomiui mmo «(a(i r tono 
ripMliche o prinetpati.' Are wo not entitled to Ruppoxu thut «lati and domini here 
ore synonyms ? 

’ilyies, Tie Polttiral Ideas of the Orrete, London, 1927, p. 34 ff. 

• ISinmem, The Greek Comwontoealih, Oxford, 1911, 1‘ort II ; Dirkinson, The Greek 
View of Isfe , London, 1924, p. 117 ff. ; Glotz, The Greek City and tte JneMutume, traos- 
lated ly HaDinson, London, 1929, pp. 128 141 ff. Soc also 6‘amiridoe Awieat 
JJulory, Vd. V. 
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members were few enougb to dwell together iu a small area — this, 
indeed, being properly recognized as a condition of fellowship. For as 
Aristotle said : ‘ Ten men are too few for a city ; a hundred thousand 
are too many.’ When, at the KenaiBsance, the world became conscious 
of the legacy of Greece, States had grown so vast in area, and their 
political institutions were so di£len*nt from those of classical times, that 
men could only find the word ‘ city ’ for Polis, ‘ city that is, a town 
with its communal life, but not a country. If early Rome was called 
by any other name than Ciritas, meaning the community of those with 
full citizen rights and duties, itwas respuhlicfi, thatwhich was acommon 
quality and a common possession of all who belonged to the community 
of citizens.* The full purj)ort of the.se terms is to be obtained only 
when we remember that the citizen-community was, as it were, a 
‘ political guild ’, a close coiqwtration, living on the exploitation of 
slaves, the profits from which <-ontributcd largely to the glory of that 
civilization and the possibility of personal political activity, which only 
citizens enjoyed. For long, indeed, the cxten.sion of the Roman 
possessions was unaccompanied bv a corresponding terminologj’ ; then 
res ■jniblieo, which implied that all who belonged had a common attri- 
bute, gave way to imperimn, which implied qualities possessed by 
rulers. These terms have not ceased to lx* U'^ed. but they are certainly 
not identical with ‘ State ’. 

The dynamic irapul80.s. the re.tching-out of political life in North- 
West Europe, produced the (h-rnian term, Ih Mi, drawn from reijntim. 
France used regne. and England reign, from the same source. From 
the outset these terms meant ' authority ’, grasp, extent, and, given 
the historical development of actual authorities, the violent conquest 
of power, authority wa.s naturally ascrii)ed to Princes. Civic com- 
munion, common and ocpial participation in the employment of 
authority, as denoted hy Polis and ( 'ivitas. have certainly little place in 
this conception. In the .Middle .\ges hinii, trrre. and terra, became, 
characteristically of it.s vital j»art in men’s lives,® the current name, 
and its deep impro.s.sion is still evident iu German politics and law. 
But land did not include those well-knit City States, and did include 
regions and province's of a non-State character. There was, it will be 
seen, a wide gulf between the notion embodied in land and that 
embodied in polis and rili/ ; ami that in land <*ame to mean iudis- 
oriminately small and Lirge territories, republics and monarchies. 
The sense of possession as a personal proj'crty is very marked ui the 
uses of the tenus estat and e.state. and follows naturally upon a feudal 
society. Finally ' the State lo Stato, was applied in Italy, w'here the 
variety of political forms was so wide that the existing terms did not fit 

* Cf. Homo, Komim i'alitifot 1 imtilslitm* 11920), 

' Even as in ancient Greece dtmos meant both country-side and the people ol the 
coiutry-aido. 
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them, especiall^^uch various fonns as VenJce,Floronoe,8nd Genoa, The 
x/ neutral designarion ‘ State ’ arose, Qualified hy the name of the place 
to which it was applied — as, Stato di Temzia. The eiact notion to he 
conveyed by thit term is the subject of some disagreement. Jellinek 
believes that h stato corresponded, originally, to status in later Latin 
literature,^ meaning constitution, or order. The great historian of the 
Benaissance, Burc^ardt, holds that h stato meant the rulers and their 
entourage collectively, and that, later, this term was broadened to 
connote the ‘ general being ’ of a country. * That is, h stato is variously 
interpreted as (a) authority and (b) general social situation, the social 
relationship within a territory, and more recent research shows that the 
term was actually used for both meanings in Machiavclli’s time in 
Italy, and a half-eentury later in other countries. Usage in France and 
in England in the sixteenth century similarly equated State with 
supreme authority ; but sometimes State denoted simply social 
institutions. Yet in the middle of the sixteenth century State came 
more commonly to be used to represent supreme authority. Why was 
one meaning relegated to comparative oblivion, and the other given a 
preferential currency ? 

Something, by now, was common to all these forma of government, 
and it made the name not inexactly appropriate -strong, sometimes 
tyrannical, exercise of authority, in countries where people passion- 
ately begged relief from unrest and bloody dissension, and where 
rulers or would-be rulers had ca-st down the Church from its high 
political places. 

It is significant that the term State was bom in the residence of 
The Prince. Nor was it bom alone ; for, given the conditions, it was 

1 G. Jellinek, SUuiMrhre, Berlin, 11)22, p. 133. 

* Bmokhardl, CuUnre of the HrnaitMnre, p. 4 : ' Betwiien the twn (i.p. Uie Emperors 
and the Papacy) lay a multitude of politu'ui unita- - rapuhlirR and deapota — in part of 
long standing, in part of recent origin, whose caistcncc was fouii(h<d aimply on their 
power to maintain it. The rulers and their depenUnnts wrre togptbrr called '* to 
stato ” and that name afterwards acquired the meaning of the collective exiatenoe of 
a territory.’ The whole of the Hist part of Burckhardt's work, viz., T/te Stair as a 
Work of Art, shows, with sufficient detail, that Burckhanlt's view is justitied, for one 
can plainly see that in the beginning ' to stato ' was applied to the tyrants, great and 
BmaU, and their retainers, of the varioua Itahan political cummuiiitHs, and men oamo 
to be applied m the wider sense of a soeiai grouping in which, however, some organ was 
eaptetae, whether it was a tyrant, a benevolent despot, or an uUgarohy. 

The Bobieot is of great interest, and wo believe it is possible to show that stato 
or its eqnivalante like republic and commonwealth, were first used to moan simply 
an otde^ community, and later suffered an imperceptible change into suprtmr 
authority. 

CL Bomlail. The Word 'Stato ’, in Lav Quarterly Brviae, Janoaiy, 1023, who 
assembles much material from Frend, Gorman and English and Latin souioes, and 
hia research hoars oat our Mneralization. We ourselves have checked independenily 
a large number of Bowdalfs leferenoer before reading his artiele. To that we would 
add two other soutoea, viz. VioUet, Jnstitutions Polmquts do la Prance, 3 vols. i and 
most important of all, CondorelU, Per la Storia del name Stato, Modena. One should 
aho See qnotatiaos bom fifteenth- and sixteenth-oentuiy dooumente as in Lasav 
las Seretariee d’Jitat. 
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inevitable that there should u i/nu^twvexcigiwk jilachiavelli 
wrote in 1613, Bodin in 1676.1^ ' 

The tonn State, and the conch^ioiwi^^bodied,/^^^ unavoidably 
moulded and coloured by the generhti^^raditlohs. came into use* , 
when the State was not of the people huTnn estate of the Crown, and 
when sovereignty was of kings, even exactly as there had been but 
lately seigneurs lording it over the estates, upon which men obtained 
their daily broad, when the unity and indisputable supremacy of 
authority were the very essentials of life. Bodin himself was a member 
of the moderate political party of France, wanting religious toleration, 
the closure of di^nsion and strife, and therefore. Authority supreme, 
certain, one, and indivisible, yet, be it marked, not unrestrained or 
institutionally one. Bwliii spoke of a qanlily when he spoke of 
Sovereignty ; and qualities an*, of course, one and indivisible. But 
the ijoeernnienl, that is, the concrete inslitutions acting in a sovereign 
capacity, could be any of a number combined in many different ways,- 
and these he sets out in his trcatisi*. To him eUit is the sovereign power ; 
and the actual elal (that is, the authority) may reside in various bodies, 
one, many, a few. He is to be praised for a keen, sensible mind : not 
indiscriminately blamed ns is u.sual. But he is blamed because 
sovereignty came to be identified with monarchic or despotic authority 
or, as the jargon goes, monist. The essential oneness of the quality was 
ascribed to particular ipelilulioiis, men, or monarchial forms of rule by 
others, but that was no fault of Bodin ’.s. Fruitless controversies arc 
only to be avoidwl over terms, like the State, with a long history when 
their robe of parishes, gathered and stitched fortuitously, is examined, 
and each patch assigned to its time and purpose.^ 

It is clear that there still rciiiaineil a very useful meaning in general 
currency in ‘ the aggregate situation of the general affairs of the 
country ’, like ‘ commonwealth ’ or ‘ republic *, common terms in 
England until the end of the seventi*cntli century, which closely 
resemble Jellinek's interpretation of h slato as constitution, or order. 
This meaning is, at any rate, free from the flavour of absolutism 
imported into it by court jurists and royalist servants and soldiers. 
The neutral sense of authority pure and simple, or order, no matter 
what Older, or constitution, whatever its principles and direction or 
social condition, is a constant dement in the evolution of the word 
State, though, as we have seen, from the sixteenth century onwards the 

‘ One <aher point is worth tenierh ; in Gpmwny (ho word State waa used am- 
bigaoualjr all through the eeventeeiith century, ' reipiMicae was used in dis- 
oussion, and, when shortened to gaazt atatiu, i.e. ‘ whole of the state it was eon- 
traated with ‘ state of tlie court ' or ‘ state of war ' or * state of the exchequer ’ (familiar 
enough to English readers), and meant. ‘ the aggremte situation (ZMstond which alto 
means state, in tile senae of oondition) of the general affaire of the country. The term 
was only used independently when, in the course of the eighteenth century, it was 
treed ftm ambiguity by the jurista and pohtioal amentists, and oame to mean ‘ the 
wdiole pahtical oommon-Ufe.' 
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sense of coercive, monarchical a uthonty became predominant Aware 
of this, let ns turn to the second branch of the discussion 

Sovereignty Bodm’s defmition of sovereignty has had notable 
supporters ’ But supreme authontv, one and indmsible, has caused 
its expounders endless difhcult\ Is the State ui f<tcl the supreme 
authority, one and mdi\isible vithm ite tcmtoiy^ ^ Around this 
question endless controversy has spun its fine and too frequently 
useless distinctions The contiovcrsics were caused m most cases by 
failure to distinguish the jioint of tuu from which the State was con- 
sidered Now the natuic of the State lias bc'cn regaided from two 
mam angles the legal and the scKiological Tn the first, which, for 
histoncal reasons preceded, a piopositiou was crcMtc'd to represc nt the 
truth as near as it is expressible in a short definition which was then 
used as a point of departure for deduetis e ii rgumc iit 4 gimeralization 
was established from a world of complex facts to represent their 
essential quaht} a tvpe was constructed 

We aU have sue h abstractions in our minds for duih us<> for the} 
are exceecbnglv conveniciit and s,«c the tune olhciwisc nccessar} to 
re-create such serviceable equipment Democracy, government 
nation god.thcpress public opinion jiartv allthes* irc'alistractions 
mental tools, and the different social sciences, lu order to save time, 
use such general terms and truths presc nice! hv the otlui sc iciiees or 
commonly used m popular language anel thoiiglit ‘'uc h abstrae tions 
B(%m to have a e lear and definite me aning e sj»e‘e mllv w he n jk rsouiheel 
as m the ‘ will of the State ’ but tliev art tilwuvs luceiniplete ie‘pre 
sentations of the truth * Tins makes it c.isc for a lufierentic tt> se t 
them up asan Aunt Salh , and have the boisterous pie* isuie* of kiUHkiiig 
themdowm smeeafew care fully cbeiscnfictsmav lasilv arouse the sus 
picion that a large part of realitv isunarxountid foi and unixplaiiu*el 
By the soctvkgtail vie w eif the State we me an tliat wine li ext iipies 
itself with the woilel of reaht} the clashing and harmonuing of ac tu.il 
forces The political scientist ha*, for Ins field of exploration, for 
example, exaetlv that field wiiith the* lawvtr has iisiiallv left unex- 
plored the social founelations of the State Most |UTists hive taken 
and still take for granted what the political seientist moat cpiestions, 
namely, the process whercb} is created that literarv repic'se ntation of 
truth— the State which he ean most coiivemently hanellc The* 


» Bodin, op eit , Book I, Clmp \iri, and cf lJoi>k II 
Cf Cuairor, Unbalance and f uiwlum ((’huaico and tamdon 1021) See |i 10 If 
ooampsyohedogyof ahetractaon.and,t»picuillj p 15 ‘ I n tnat it u lU bf tten 

tMt a MTiet of eontmta i» ita conttjdaal ordiruni may br arranged arcorUing to the moat 
dmayenC pointo of taw, but onlj proeidesl that the guiduiR pejint of eiew lUeW m 

” the (onter>t.bowevc«r. 

IS ^ dedoned tbneby, but premippoMsl , for when we aHcnhe to a manifold an ordeir 
and r^raion of elemonts, we have already proKuppo<iid the eoneept, if not in its 


f V«hinger. Dk FhUoaophte dea AU Ob, Uipsig, 101H, pp 2H-J6, «-». 
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jurist’s dogma is the political scientist’s problem, and the problem 
properly handled is able to enrich the dogma. It is, nevertheless, 
quite obvious that there is no question of the absolute rightness or 
wrongness of the respective metlkods, for one is useful for one branch 
of knowledge, another for a second, and in either of them the accuracy 
of the definition depends upon the ability and point of view of the 
student, whether jurist or sociologist : tlic facts are, objectively, the 
same for both, the angle of vision and enquiry is different. The 
terms Sovereignty and State in political thought are like the term 
Capital in economic thought, employable in several senses, all of 
which, in their proper context, arc pr-rfeetly correct. 

The term Sovereignty, however, has, unfortunately, caused con- 
fusion of late years because p<'ople have found it didieult to square the 
facts of actual political power with the literary theory of supreme 
authority as handled by the jurist.s. Tlie nature of the State has been 
rendered oh.scure by the controv«‘rsie8 because the parties have pno- 
ceeded from different points, by different roads towards different 
destinations. It will helj) us to find the e.ssential truth about the 
nature of tin* State if we briefly analy.se the controversies. 

f'oiifusion has been produced by two classes of thinkers : those who 
may b(> callcil jiolitical reforiuers. and those who may be called the 
analytical jurists. The political reformers are well represented by 
Ijcroy, Dugiiit. and Laski. They quarrel with Sovereignty, because 
certain existing institutions are personally distasteful to them, and 
condemned by their (>thics > ; they criticize ' mouLsm ’, that is, a single 
central, coen-ive governing institution, which they say is what is meant 
by Sovereignty. Yet when we say Sovendgiity, we surely do not mean 
one man, or a eentrally-loctitisl group of jM'ople, acting as ultimate 
arbiti*r ; we simply mean supremacy, wliich may inhere in any one of a 
wide variety of forms. Liberal thinkers of a former generation were 
content wit li the wonl Decentralization as the counterpart of Centraliza- 
tion : but now Plurali-sm is opposed to Monism. These thinkers are 

1 Uoguit, fMir (II ihf Muilcrn SUih, translated hy F. and H. Laski, London, 1921, 
pp. IS, 20 and 29 ; and tlicrrarcnmny other r\aniple!i. Moreover, Duguit’a description 
of Bodm's theory is m, untrue that it ran only be ealled a eanoature, e.g., pp. 8, 9 ff. 
Cf. abo Dugiut, Traill dr Jiriiil ('itii'.lilulioiiatl, Faria, 1923, Vul. 1, Chap. V ; H. J. 
Tiaaki, A f/mmvmr of Poliiirs, laindon, 1929, p. 44 : it la a (lialcetioian'B presentation 
of hiB opponent ’a ease ; for none of the thinkera who haa dealt with the aubjeot 
has BO eonaulered it — even Austin waa more guarded and intelligent. But the third 
paragra])h is more apjaiaite to our preaent purpuae : ‘ The modem theory of sover- 
eignty ia lliitdly a theoiy of {Kihtieal onraiiization. It insists that there must be in 
every soeiat order some single eeutro of ultimate lefcrenee, some power that is aUe 
to reaoivu disputea hy saying a last word that will be obeyed. From the political 
angle such a view , it will ^ argued, is of dubious corici-tuess in faet ; and it is at least 
probable that it has dangi'rous moral eonaequcnces. It wrill Iw here agreed that it 
would he of lasting henelit to {lolit leal aeienee if the whole concept of sovereignty were 
anrrendered. That, in faet, with whieh wo are dealing ia jKiwer: and what is im- 
portant in the nature of (lower is the iwid it areks to serve and the way in whieh it 
sorvea that end,’ 
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mt«M8ted, as lefonnexs, in social refonn, to im^sment wliioh tbey 
demand the intervention of the State.^ The prevailing form of idxe 
State, however, is not adapted to produce the re^ts they want : in tike 
centre of the discredited State is the notion of its sapieme authorify. 
Therefore they are prompted, unconsdonaly, to deny the supremacy, the 
unity and the indivisibiUty of Sovereignty, and they are denied, in the 
name of individual, syndical, communal, religions or municipal rights. 
Yet these very rights, recognized as moraUy pnrper by their protagonists, 
imply cm ordered relationship. In this sense, toe all need a Suite ; and 
whether we are conscious of the logic of our oum claims or not tee demand 
a State. But what we especially demand is a State made in our own 
image, and to this we readily ascribe Sovereignty, i.e. supreme and 
ever ‘ rightful * power over all elements whether inside or outside our 
own territories in order to produce and maintain that State, that 
special social situation. Yet the moment others demand, and perhaps 
exercise, power in the actual State which we dislike, our private objec- 
tions are elevated to the digikity of political throry, and erroneously we 
deny the only thing which can ever help those objections to govern — 
namely Sovereignty. What we in reality demand, in our dissatisfac- 
tion, is what we habitually call a just order of social relations, of 
behaviour towards each other. We do not stop there in action, though 
we may do so in thought. In action we go further, and ask - nay, we 
often behave without a reasoned foresight of the ultimate result of our 
activity — we ask that that social relationship shall be upheld at a 
certain point even by force ! Social necessity, the product of our 
hersdity and experience, causes us to insist that the state of things shall 
be maintained even by force — that the order we demand shall be really 
sovereign. From our conception of that order, and if we are sufficiently 
powerful (by spiritual means like persuasiveness, personality, charm, or 
by actual force of arms and coercive exploitation), customary and 
written regulations arise, called law. We are apt, however, to do 
battle with tfie notion of Sovereignty because we desire to overthrow 
certain specific Kings, Courts, Parliaments, Cabinets, or Social Misery. 

This mistake might never have arisen had not systematic political 
thought been the province mainly of jurists until the UniveisitieB 
establitiied faculties of political science. Men like Austin, WsfcH**") 
and Laband (and a host of other German writers) were traine4ifoi a 
profession which purposely qiends its life travelling between one 
formula and another. Their first formula — Sovereignty— was faults 
less. When tiiey identified this disembodied quality with some one 
comaete institution of their time they were immediately led in various 

* We agree iwoadly witb the directioo of Uumgbt and the diognoeia of aooial and 

poGdcol detecte by tom tliiaken, but it ia at bottom an agreement on morab s bat 
tbia Sgieement doM not make Bo^ wrong, nor eorereignty nme i a arily meniati^ nor 
aa|irdma and Inditieible authorit; unnaoemaiy or non-ematent . 
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Rraya into eaor.^ Bodin himself wrote when nascent absolutism was 
cerolutionizing tiie medieval world, when the need for a central 
autiioiity in France was producing its juridical justification, a few 
years only before the Estates should be called together for the last 
time before the Revolution,* and not long before Shakespeare was to 
meditate upon Order and Degree thus ; 

The heavena themselves, the planets and this centre 
Observe degree, priority and place, 

Inaistnre, course, proportion, season, form. 

Office and custom, in ail line of order : 

And therefore is the glorious planet Sol, 

In noble eminence enthron'd and spher'd 
Amidst the other : whose medicinable eye 
Corrects the ill aspects of planets evil. 

And posts, like the commandment of a king. 

Sans check, to good and bad : but when the planets 
In evil mixture, to disorder wander. . . . 

frights, fhanges, horrors. 

Divert and erode, rend and dcratinate 
The unity and married calm of states 
Quite from their fixture / . . . 

Where Bodin Bang the Prince, for he did believe that Monarchy was 
the best system for the France of his time, Austin and Bentham sang 
Parliament lately emergent from its contest with the Crown, Esmein 
les Chambres of the Third Republic, and Laband, and many of hia 
colleagues, the German Imperial system of 1871, They were called 
analytical jurists because they sought out the general qualities of law 
in their analysis of actual institutions, but they generalized too much 
from written law and the judgements of the law-courts, as though this 
were all. In the course of forcing their conception to fit the facts before 
their eyes, they entered into nightmarish controversies whose distract- 
ing history is concisely written in the French, German and English 
constitutional jurisprudence of the last half-century.* 

* Cf., for exampld, Gierke's sttsek upon Idband’s * Staalsreehl ' in the article in 
SekmoUer's Jahrbueh, 1883. 

*See Baudrillsrt, Jean Bodin et son temps (Paris, 1863). Premiere Partie; also 
ChauvM, Bodin; Raiclay. Ve Brgno (1000), p. 119: 'Can the suffering caused by the 
worst of l^rranta be equal to that produced by a aingle year of iiisnirection i State the 
evils of ralsgovemment as high as you will, still they are less than thoeo of anatchy.' 

On the death of Henry IV civil war again broke out, and the way was open for 
RicheUeu. Cf. tavieee et Rambaud, Histoire G6n6ralo, Vol. V. Les Gxerret de JteK- 
gion, 1669-1648, Cf. also Reynolds, Proponente of Limited Monarchy in Sixteen h- 
Ventury Prmee : Molnum and Bodin (1931). 

* Firanoe aad Germany suffered more from this battle of the firtions than En^and, 
for in those countries legal thought and teaching were and still am mom insulated 
from actual polities than in Ragland. Thia is mainly to the early introdnotion 
of written oooes td law and jurists trained on these written codee, and the eziatenoe 
of written oonstitutions. Only in the last Iwenty^five yean — I should mark the tom 
of the tide with Jellinek — have teachers trained in sodology and economioe begun to 
have a rabeshing eileet npon the study of taw iu those countries, but themls atroyaa 
long oultneal lag in Univeraitiaa, since it is a very difficult matter for a teacher to 
doagh off the effect of the teaobiiig of his own toachon. 



16 MODERN GOVERNMENT (rr.i 

Tbe Bo'meignty, then, of the jurists of the past, is, for the politioal 
Bcventist, a misleading stalking horse. ^ For them it was a proper point 
of departure, though it would have been more fruitful had the assump* 
tions been regarded as provisional, and, at best, so inexact as to need 
constant revision in the light of developing reality.* Some jurists 
were wrong, they may alwa}rs incline towards a narrow defimtion, 
and in some the definition will be distorted -but, nevertheless. Sover- 
eignty remains the mark of the State. 

One other point : Sovereignty is a quality. Any q uality is obviously 
one and indivisible, as a qualit}’. But it is clear that a quality can 
inhere in many things, have many embodiments ; and that Sovereignty 
or Supremacy may exist in a thousand different forms and combination 
of forms. Tho.se who attack the notion of Sovereignty because it is 
said to be one and indivisible, do not attack the quality-— they have 
on this point not made themselves clear - thej’ attack only the moral 
foundations of the present distribution of Sovereignty. 

So much critical analysis has been necessary to bring out and 
I" emphasize the essential character of the State : an association norm- 
. ally supreme within a definite territor}' anti over a complex of activities. 

We are primarily interested, however, not in the legal definitions 
and organization of Sovereignty and the-State, but in the social forces 
which produce them and govern their particular form and subatancc. 
Sovereignty is the supreme authority in a territorj'. The State is the 
. sovereign association. >\’ho then is appointed to represent the State, 
and how is that appointment actually made ? What is the actual 
extent of power claimed by political institutions in the name of the 
State, and what actually determines the extent of sovereignty and 
‘ stateness ’ ? 

We need no ethical jumping-off ground to answer these questions, 
no such postulates as that the end of tlic State is ‘ the realization of 
the best self ’, or ‘ liberty ’, or ‘ the spread of civilization ’, or ‘ to make 
life good ’ ; such postulates an<l inquiries have their proper time and 
place ; but not hero. We seek to lay open the actual nature of this 
supreme authority. 

We recognize, therefore, the distinction between institutions 
declared by the law to be sovereign— the State of the lawyers ; aoB 
the zeal concrete power-relationship in society of which the law is but 
8 part — the State of the political scientist. There is also a distinction 
between these and the State desired by reformers. It is doubtful 
I Smerson, Stale and Sovereignly in Modem Oermany, New HaveD, 1928 ; 
Dngutt, Traiti de Droit ConetUutionnd, Faria, 1923, Vol. II ; Preuaa, Qemande, Stool, 
Seich tde Qebielebirpendiofien (Berlin, 1889), p. vi ; ' Tbs tbsory of public Uw 
tenuufced Freuaa, much fr^ the political scientiat’a standpoint, * baa trapped itself 
in tbs web of tbo concept of aotereignty like a fly in a spider’s web.' 

* Cf. Bicldnaan, A Working Theo^ o/ Sovereignly, in PoiUkal Seienet Quarterly, 
Deoeaiber, 1927 «id March, 1928; Bryce, Studiet in Hielory and Jnriaprudenee, 
Oxford, 1901, Vol. II, Essay X ; flelier. Die Souvemnilat, BsrUn and lotpitg, IfW. 
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whetibei a coittcidence between them has ever existed, and certain 
that if it has existed it has been for only a short time. For it is plain 
that the positive statement in law of the nature of the power-relation- 
ship can foUow but tardily upon the actual movement changes in this 
relationship : these move so silently and invisibly that the senses of 
the law are not affected. This actual power-relationship has been 
called ‘ meta-juristic because it precedes the establishment of 
positive law, the triumphant forces always striving to get their suprem- 
acy recognized in the law', while thosii likely to succumb ask for pro- 
tection. The most obvious implements of the law are political institu-' 
tions ; but the law is often implemented by other institutions, and 
politics frequently has to do with conditions not yet stated by the. 
law. 

The political struggle is w'aged for the posse.ssion of State power and 
for the wand of authority, the power for its ultimate uses, and authority 
for its legitimizing effects. The struggle is for the power to impose 
an idea of the State on other people, and it is plain that in proportion 
as the desire's are urgent and indisj)ensable, a.s the life-pnrpose of the 
parties is affected (their ethics being already taken for granted and 
due resp<>ct to neighbours already paid) they endeavour to establish 
their State, cost what it mu.st in pain and sacrifice — the Conservatives 
hold their State, the Liberals control its progress by definite forms, the 
Fascists and the ('ommunists attempt to take it by assault. But the 
State, fundameutally, is the thing, which shall, or shall not be imposed, 
not that - the Government- which immediately imposes ; it is not 
that which issues orders, it is that which, in the background, compels 
orders to be issued ; not that which regulates- the Government does 
that — but regulating energy si'cking expression ; it is a relationship, 
a situation of social forc<'.s, not merely the official registration of such ‘ 
a relationship. 

Even as we thus use the term State, we are guilty of thinking of 
something which is prior to the State in its daily form of governmental 
institutions. We arc simply giving a name to a multitude of social 
forces which pull in every direction, and determine, by the aggregate 
balance of their direction, the energy, form and activity of political 
institutions. The State as we envisage it is tliis, and not a transcendent 
abstraction, of the nature of God. ruling the Universe of things living 
and still. Indeed, Kelsen, the Austrian jurist, who has done much 
to clarify the ndationship between jurisprudence and sociol<^*, has 
already anticipated our own analogy between the State and political 
institutions, and God and Theology, and tbe comparison is exceedingly 
enlightening. Kelsen denies that the State exists as a force outiwle 
the legal order, though, in the history of jurisprudence, it has been 

‘ Kalaen, Her Sazktagiaeht und ier J iirMxif Staaltbegrijf, Tubmgeii, 1932, pasiim ; 
OppenhoUoer, Sj/ttan dcr dasioloffie ; Vol. 11. Der Stoat, p. 309 ff. 

3 
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taiea as tin iotce or iiurtatotioii. or person oteatiog laws, rad srttmg 
legal ioatitationB in motion. There is no way, he says, of ksowhtg 
w State emept through the legal order. le{^ tolea taken 
togeUier as a system are the State, and outside them there is nothing 
flccoept a jBgmeUt of the observer’s mind, curiously like the God who 
is said by Iheologians to have created the world, and to manage all 
that there is in it in every detail and at every moment. But the 
observation of the way of the world is for all our only meaiks of knowing 
God, and it is not possible to prove that there is anything outside 
this.^ 

Thus it is a common &llacy to conceive and postulate a person 
or a thing as the support or creator or agent of a body of events, a 
process Imown as hypostasis, from the Greek Aupo (beneath) and 
stosM (standing). By this method jurists defined the State as the 
supreme external maker and applier of the laws, instead of showing 
that the State was embodied in them. But neither they, nor even 
Kelsen, went further back as they should have done, to the group 
relationships which caused the laws to spring into being, and which 
maintain and reform them. 

This mental process is common, and politicians and citizens think 
ot the State as a kind of God outside the machine, but existing to give 
politics and political institutions their impulse. This is liable to lead 
to serious error, for thus considered the State is vague and abstract, 
and to such a thing even the most impossible qualities can be and are 
ascribed. We shall see later that only if it is realized that whatever 
there is of State is not an entity outside political institutions, but 
actuating rad constituting them, can we arrive at a true understanding 
of their operation and of the State’s nature. 

The order in which we are interested, and which portrays the 
character of the State to the political scientist, is not merely the written 
legal order, but the effective, active order, which really pertams at a givmi 
time, that power-order which actually operates and uses the legal order 
as its servant and justificatioiL Thus, each institution of Goveinmrat 
contwns within it some ingredient of the authority of the great associ- 
ation, the State ; all the institutions taken together are the Stat^ ; 
rad people are loyal to the State not uniformly, and as a whole, hilA 
as diSerent individuals and groups enjoying or hewing for different 
satis&ctions from different institutions. 

Aa many States as People. The mind of every man and womah ' 
is pregnant with a State, and every State is different. As each of us 
looks into the mirror of his own mind through the film called ’ State *, 
each sees a difiterent picture, an order in some particulars at least 
unique . . . State means personal power to some, money to others, 

^Kjdaea, AOfemttHe /StonMekre, BeriJn, 182S, puagiapba 2-6 and pw 76 ; Keben, 

ep. cia 
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to tome wax, to aouo peaoe ; it mesiu charity or aavagny ; one 
idoitifies it with his another with a apec^ race ; H^el sees 

the aura of God in it ; Louis XIV saw only glory of himself ‘ Ze 
Sot soleil * ; and were we to enumerate all the different visions, we 
should write a slightly different one for every member of the human 
race. But where all men and women meet, and wh^ all States are 
on the same footing, is in the demand for the obedience of others 
to their special nature. All Gods take on the character of the 
One God, and it is not the province of the political scientist to 
judge between these many, but to observe that their political 
essence is the same. The quality of authority, or recognition that 
these States are just, is claimed for them; and in the name of 
authority and under its aegis, men strive for their as yet unborn States 
against those of others, and for coercion of all kinds to secure supremacy. 
Coercion or constraint is not only physical as exemplified in banish* 
ment, imprisonment, and execution ; there is moral suasion, propa- 
ganda, education. If we realize this, we shall understand what 
Treitshcke meant by ‘ der Stoat iet Macht and what Duguit means 
by ‘ VHal e«t eontrainU They did not mean that the State is 
violence ; but that it is nuide and maintained by a balance of forces. 

The essential phenomena which concern the political scientist are, 
then, the striving of social forces to make their power successful and, 
if possible, in the form of authority, that is, power legitimized by accept- 
ance, whether as the result of enlightened happy assent or as the res^t 
of ignorance or fear. Our discussion so for may be summed up in 
these words : The State is a territorial association in which social and 
individual forces of every kind struggle in all their great variety to 
control its government vested with supreme legitimate power. This 
conception of the State has been clarified by the work of recent sociolo- 
gists, among whom Karl Marx, Max Weber,* Ratzenhofer,* Gum- 
plowicz,* and Franz Oppenhoimer * in Germany and Austria, and Hob- 
house * in England, and Ward * in the U.S.A., have contributed most 
to its understanding. 


1 DognU, TmiU, II, 3 : ‘ Par lA, on ext mmeni A ffUmtnt euentM An tmt Hat : 
la pint grande force. SUe ]>rul fire maUrieUe on morale ; mate, mime lareqn’eBe n’eel 
m morale, efie ee traiuit loujoure par une paieeanee Ac tanira\»U' Observe how 
Doguit, nttm thinking that he has properly vanquished the notion of sovenlgafy, 
bfi^ it bock in his own way. 

■If. Weber, Polilik ale Btrvf, MQnchen nnd Ireips%, 1986, paeeim ; M. Weber, 
Gmndriee der SoeiaUlmiomik ; I’art 111, WirterAaft nnd Oeedlechaft. 

* Ratsenhofler, Ifesnt and Zwrek drr PoHM, 1893. 

* Gomplowici, OrundriM dsr Soadogie, Innsbruck, 1926 ; Sockiogie tend PaHdki 
Die Sotiaiagieeke Sleateidee, Innsbruck, 1808. 

* Oppe nlw i mw , op. oit. 

*Bbbhonse, The Slemente of Sorial Jnetiee, London, 1822 Hobhonse, Soeiat 
Deedopmeat, Ismto, 1924, Chaps. 1, II, III, IV, XI. 

' Went, Dgnamie Soeidogg, New York, 1907, II, 218 ff. 
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Sovereign and Subject : An Improper Contrast. Wherever 

the influence of the sociologists has not yet become efiectivc the dis- 
cussion of the nature of the State is always spoilt by the unfortunate 
contrast (explicit or implicit) of Sovereign and Subject, or of Governors 
and (Sovemed. This seems to me to be either the product of habit, 
the use of conceptions derived from the ideology of the French Revolu- 
tion, and the large legacy of economic and social privileges enjoyed 
by certain families and classes m the modem State. Every social 
injustice causes a revival of these terms and their mental stereotj'pes, 
and both defenders and attackers of the slaUis quo use them. It will 
shed a h’ght on the nature of our problem if we recall that the view 
of the State as composed of subjects did not correspond with the 
Greek ideas of the pohs or the Roman ideas of the cirHag, and that only 
from Bodiu's time are terms used popularly to denote the idea that 
the State is based on the subjection of .some people by others. Now, 
history shows us clearly and c-ertainly that all States voro founded on 
subjection ; and history does not stop at a time remote from us, but 
continues to our own day. There is still a large amount of subjection, 
attack it or justify it how we may. Nevertbelesa, the crude contrast 
of Sovereign and Subject. Governors and Governed, is not true of the 
higher civilizations of to-day ; and it is an error of vital dimension-s 
to be blinded to the large and jiermanent pillars of commonwealth 
by the unfortunate and cundeninable amount of existing and con- 
tinning exploitation of the weak. 

The truer and the more useful conception is that which is derived 
by going a little further along the path indicutetl by sociology. Govern- 
ment is simply the manager of that supjdy of authority which is 
necessary to support the reciprocal claims of social groups upon each 
other. That is, it is an intermediary rather than a governor and 
governmental institutions are ‘ the first ser\’ant of the State ’, . in 
Frederick the Great’s celebrated phrase, rather than the servants of 
their own will. Indctsl, the literature of jurisprudence and political 
theory begins to show the signs of such a conception. We all know 
Duguit’s famous phrase that the State is a ‘public service corporation 
and it is full of vital meaning. Then there is Hauriou's phrase that 
the State is the ‘ institution of institutions ’, by which he means that 
the State stands in a mediator)', instrumental relation to other institu- 
tions of society. 

In England, Ernest Barker has finely said, that ‘ the identity of the 
State resides not in any single transcendent personality but in a single 
organizing idea permeating simultaneously and permanently a number 
of personalities. As for the State, so for all fellowships : there may be 
oneness without any transcendent one.’ And again : ‘ we may be 
content to speak of associations as schemes in which real and individual 
> l>i]giiit, £ait> in the Modem Stak, pattim. 
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petsons and will are related to another by means of a common and 
organizing idea.’^ 

These definitions arc important, but we must remember that the 
common and organizing idea is only a casual and changing product 
of the rough and tumble of the daily life of the units which may become 
organized, and that the organizing impulse is not outside but inside 
those units. Modern German jurists, approaching their work socio- 
logically, come nearer to our conception of the identifying mark of the 
State. Eugen Ehrlieh, speaking of that attitude towards law coupled 
most usually with tlie work of Gierke, namely the Genossmschafts 
thmrU (the Theory of Groups within the State), says that ® ‘ accord- 
ing to the idea of Otmogsenseka/tsrrckI, law is an organization ; 
in other words, a rule which assigns to every member of the Genossen- 
sclmft his place and duties, his .superordination and subordination in 
the community ’. That is a truer view tlian the Sovereign-Subject 
conception : truer simply as the observation of existing facts, not 
as a lever for what may or may not be desirable reforms. Oppen- 
heimer’s theory that the State is a ' framework group ’ {Rahmen- 
^nppr), is important for its emphasis that the State is an order con- 
taining grmi|>s, whi<-h, in the particular power-relationship, maintain 
that particular frame. 

W'e come to the ma in result of the discussion ; that the State is simply 
an ortler in which there is superordination and subordination of indivi- 
duals and groups to each other, and that this order, obtained and 
maintained by social p<mer. operates in the name, and with the title, of 
thesupremeauthority. It is vitally important to notice that the State is 
not a .sovereign to some ab.stract being called a subject, but is simply the 
most rxt«*nsive complex of iiLstitutions in which is heanl. determined, 
and normally executed, the demand for the authority and submission of 
persons and associations towanls each other. At any moment, I may 
be sovereign, at any moment subject ; and, at every moment, I am 
alternately, and at the same time, one and the other in many different 
emmexions. From iiu' radiate numerous sovereignties, and upon me 
converge as many deraand.s for subjection. Examples leap to the 
mind : one borough must pay another money to equalize financial 
burdens caused by the existence of national minimum of services ; I 
must pay for the education of other people’s children, and rice tcraa 
other people pay for mine ; we pay for, and receive, in various degrees 
the benefits of social insurance, all benefit differently and contribute 
differently towards the State’s object in daylight saving, and so on. 
And, substantially, the nature of political institutions is to support 
me by the recognized instruments when f am sovereign, to support 
those who make recognized claims on me when I am subject. Betwreen 

’ Barker, Tht Diacratitrd Stale, I'utUkat Qnarttrty, Frbruar}-, 1915, pp. Ill ff. 

' Efarlich, frtie Btchttfindung and Frtie HechttanaatMchafl, 1003. 
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all of Tis aB citizens stands the institution, to concentrate, to man, and 
apply, the pressure of power ; but institutions do not create the fuel 
and the energy for this pressure. They are simply arrangements, and 
their dynamic power and scope are constituted by the relative strength 
of emergent social forces. This, however, is not to forget that since 
institutions are made of men, their own psychic and physiological 
nature necessarily aflects the working of institutions, and therefore 
the nature of the State. 

It is time, in short., to adapt Joseph dc Maistre’s famous saying to 
the real political conditions of our own day : II fmil prHer mns cesse 
aitx jmijiles let bicn/aits He Vautonte 1 1 aux rois Irs hievfaits dc la liberte.’ 
It is not in the old sense that subjects have to loam the value of 
authority, and kings the value of liberty : for wo are all, without 
exception, at once kings and subjects. 

Yet the demands that we make upon each other, in the name of 
the State, are not in d«‘gree or in kind the same in all States. They 
vary widely, and this quality of ‘ Stateness ’, or management by 
political institutions, differs from countr\' to country, so much so, 
indeed, that one is often tempted to deny the existence of “ the State 
in general ’, and to talk only of States.* Though tliey hav<* a common 
quality, political thought cannot but be impoverishetl by the habit of 
using the term without ‘ a local habitation and a name ’. Why 
' Stateness ’ differs from State to State, will become plain as w<- compare 
the institutions of each country. 

Rights and Allegiance. If we regard the State as an onlcr of 
human relationships of the nature described, we sliall have a better 
clue to the understanding of the nature of Rights and Allegiance than 
that afforded by the Natural Rights school of tliouglit, for that was 
almost exclusively a school of revolt and reform. The claim which 
makes a place for itself in the State is ‘ legitimized ’ bv that acceptance 
(whether by w’ay of persuasion or forcible imposition), an<l only by that ; 
and by that fact it becomes a right. W' c are not coneernwl here whether 
the means adopted to secure that legitimization are moml or not, or 
whether the claim itself is consistent with our ethics, or whether the 
people who, consciously or negligently, accept the claim are morally 
light or wrong. The means, m some form or another, must acquire a 
control over the law-making and administering institutions sufficient 
for the purpose. When that right, however, is to be validizcd by actu- 
ally being administered, that is by being made actually to affect the 
behaviour of persons and the disposition of things, a duty is some- 
where created. It is an ill right that blows nobody good ; but the good 
cannot be produced simply by the operation of a political institution 
upon nothing. Energy cannot be produced by Governments any 
more than by any other machine. The State can only transform 
^Meiiiecke, JHe Met i«r SbuttrStm, UfizKsben nnd Berlin, 1924, p. 23. 
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enei^ from the km to the more useful form. As the transforming 
agency which the State (an association with governmental mechanism) 
essentially is, it must obtain the raw material of its rights from the 
inhabitants, or in other words it must systematize and distribute duties 
among them, for these arc the indispensable sources of its rights. It 
cannot guarantee a minimum wage without imposing duties upon 
employers, or universal education without compelling attendance and 
raising revenue. As a channel, as the conductor, or in Stammler’s 
phrase, the ‘ social manager the State can but liberate that energy 
in one direction which it taps in another. Naturally much of the 
value of the State will depend upon whether it is so organized as to 
do this without friction, waste, unnecessary pain. Here, with the 
proper qualification, it follows the rules of the machine, and in the 
difscuasion of the conditions of State Activity we pursue the analogy. 

The general habit of placing the Slate on one side and subjects on 
flic other, and of ascribing the source of the former to some transcend- 
ency that defies exact description, makes it seem as though the State 
jio.SHCs.scs magical powers cajiable of being tapjied as an inexhaustible 
reservoir of rights. This view, unfortunately for science, and for the 
illusions of many to whom it is a gospel of reformative hope, still 
persists in many quarters, and the process of hyjiostasis which we 
before described has also lent colour to such illusions. When rights 
were demanded it was from the .State or Government. Now, it was 
proper to direct the demand to this centre : it is to the State that we, 
Ml fic firsf place, make our demands, and it is the State that will imple- 
ment them. But we must understand w’hat lies in the background 
of government : for it is to the forces there resident that we ultimately 
apjieal. We ajipeal to nothing more or lens magical than our neighbours 
and ourselves. That is to-day sufficiently prosaic and mediocre, but 
with good management it may reach a high level. 

The State’s majesty is always as promising and as limited as our 
own. The literature of political thought is covered, to the obscurity 
of real issues, by demands for rights from the State. Some are acceded 
to and acquitted ; others when acceded to have been worth no more 
than the paper upon which the promise has been written ; and others, 
again, have been refused but have become actually operative. For 
the demand for rights from the State has ever been a demand for 
duties by other citizens, and there, at that jxiint, is the real and serious 
tension to which jiolitical institutions arc subject. For these insti- 
tutions can indict and promulgate a gift of rights, but their power 
stops at that : unless there are those willing to accept and fulfil tire 
implied obligations or weak enough to be compelled. Of every State 
of which we have adequate historical records we can show that this is 
true, and the section on State activity will show this in detail, and the 
complete demonstration is to be seen as we unfold the description of 
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constitutions, problems of territorial organization, of representative 
government, of officials in the modern State, and many other institu- 
tions. We can easily count more than half a hundred declarations of 
rights, but the declarations of duties are much fewer. ’ The former are, 
of course, merely the result of centuries of absolutist history, neces- 
sarily followed by systematic written codes of revolt, the latter come 
tardily as constitutional recognition of the true source of rights. It is 
urgent that we should no loncer b<> blinded by the facts of the Absolute 
State or the predu-tions of the Servile Stat e. In the State whose nature 
is management or in.strnmentality, in the Ministrant State of to-day, 
the energizing factor of our rights is duty, an inescapable price. And 
we shall be talking not of the State here and now as built of men and 
women, but of Cloud Cuckoo I^and. if we imagine that by uttering 
the word State we shall be lifhsl ont of the ri'nlm of cause and effect, 
into one where it i.s unneccssiirv to xet off .safisfiictions and payments 
against each other b-fore being able to count our net gain. The State 
cannot give more than it take.s : what it gives in Hight.s, it must toko 
in Duties. All the rest is conimentarv. 

Why Men are Loyal. Regarded in the light of our conclusions 
about the nature of th<‘ State we can st'c ch-uriy the reasons whv men 
give it their allegiance. Eaeh lias his own reu.soiis. and tliese are in 
detail as varied as all th*' {)o.s.sihle variety of interests which engage 
the mind and activities of men. They all issue in a variet y of ilemands. 
the most common of w'hieli an- Order or h'reedom. or Social Justice and 
sneh-like general aspirations, but when we incjuirc mon- closely into 
the substance of tlie.se demands we find that each voice that utters 
them has its own modulation : and in that modulation lies tin- personal 
reason for allegiance to the greater w hole. But if mu.st not he lielieved 
that because allegiance is in the en<l to one’.s self alone that strife and 
wounding are the nec-essary con.scMjuences. for we may sers-e one dis- 
position rather than another, one appetite ratlw-r than another, tliosi- 
which mean njy neighhour.s’ gisal a.s well as my own. those- which 
produce peace and contcutraent for our country and the world as well 
as within our own home, tlio.se which serve the piihlic health and the 
distribution of the finest products of man's mind and body, as well as 
those which minister to our own liody’s cleanline.ss, health and gratifi- 
cation. But all these are the interesta of separate men and women, 
and the interests of men exjireased in their assoi-iations, and their 
allegiance to the larger association, are derivations from this soun-e. 
The sublime and the ba.se, the voices which seem to speak with the 
tongues of angels, and those which cause aversion and shame - all in 
their amazing diversity and personal integration, inform man’s pur- 

‘toe is the second psH of the German Constitution of 1«I0 and is discussed at 
teogtli in Book III, Chap. I. The second is the declaration of duties in the French 
Caaatitntion of 1793. This is not to count subsetiuent declarations in French histoty. 
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poses, and issue somewhere in. their need for the State, and the need 
prompts the loyalty. Some are disruptive, and would bring about a 
state of open war ; others soften sueh antagonisms and enable murder, 
violence and expropriation to Ijc acconijtlished with courtesy, and 
others enable vast territories to be maintained in a state of peace 
and an approach to economic equality, where a bne balance is main- 
taimwl among duties and rights so that men are able to pursue, on the 
whole, what most wins their contented aequiescene-e.* 

However relxdlious we are against autht>rity w'e are all prepared 
to accept the State on our own terms ; as for example, the Fasfjists and 
Communists, and in Germany, the National Socialists. Ignorance and 
inertia, apathy, sheer mystieality and supi'fhtition are for many people 
the angle from which tlieir reasons for allegianee may be viewed ; to 
many it app<*ar8 tliat witliout this vagu<‘ly-.sen.sed institution terrible 
things would liapp<‘n and eoimnon la-haviour lose its sanetions. Their 
loyalty to other things makes them loyal to tlie State ; because they 
love their family they need the State to slielter its members from 
danger, or to edneat*' them, or to find tliem work : they are afraid of 
jlksmissal from their jobs if they air their anarehLst theories, .so they 
appear to accept the State* ; the in.scenrity of the* economic system in 
which they live* makes tliem inclined to political in.stitution.s which 
se<*k to r<*nder that insecurity a li-ss fearful pro.spect. or millions of 
them fear to lx* ov(*reoine and ruled by bodies of p<‘ople with other 
languages, jiliysiological constitutions, manners and culture, or desire 
to fix tbeir own way of life upon other racial groups. Some, like 
Plato, Hegel and Hodbertus. are congenital State-building animals — 
]K)ets of the State. And millions, like that celebrated lady, Mrs. Sarah 
Trimmer, read their jieeuliar notion of (Jod into the Stale*. All these 
things, and many more, enter tin* eommoii man's loyalty to the State, 
that loyalty which means tlie reailini-ss to fulfil the duties laid upon 
him by political institutions.- Nor must we jiersist in Kous.s(*au’s 
error ; that every p«*rson gets from the State the eepial of what he 
gives. This is (|uite untrue, for had w<* the jMiwer to e'.xtraet what we 
are obliged to give, our ta.stes and di.spo.sitions an* yet too differ»*nt for 
equality ; nor are ail of equal power, .so that the weak are exploited. 

HotihouM*. Soriai DirditpinruU the evt)lulionary cimpterei tif which load 
ultimately to the notion of mn'inl liannoiiv. 

* 1*. L. Ford (Kditor), lUnuphhH tht o /" ffn {’nttui Staff*. Brooklyn, 

1K88, p. 03 : " It hi atihiird for h in.iii Toop|H»H» the atloption of the constitution iKH'auRC 
hp thinkit Home part of it dcfwtive or cNception'^hle. la't every man l>e at lilKTty to 
expunge what Ae judges lo except itma hie, anti not a HvUnhle of the c>onatitution 
wii]iiurvivetheH(iriitiny. . . . I have m»douht that e>iT\ niemlHTof thelnte conx’ention 
has exeeptiona to Home part of the K>>tem projHHiHt. Their eonstituenls have the 
same, and if every ohjwthm mu‘it Im» lemoxed. iK'foix" we have a national povem- 
ment, the Lord have znen*y on us. IVrfection in not the lot of humanity. Instead 
of censuring the small faults of the consfitutiun, 1 am astonished that ho many clashing 
intereste have been reconciled, and ho many sacTiiiccH made to the general interest/ 
See »]w p. 99. 
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As far as we can see, something of a State would e^t without 
written regulations, institutions, and the machinery of enforcement, 
but in the present state of human nature it would be too dangerous 
for society to try to do without them, and some of the reasons why will 
be found in the section on Politics and Economics and on Constitu- 
tions, Political Parties and on Civil Services. Even to-day, with so 
much upon which to ground a conunon rule, the State as ‘ social 
manager ’ with ‘ ruling power ’ only, and clothed in the garb of 
authority, sustains itself only by virtue of all its educative operations 
which begin to influence us as soon as we are Iwm, and which whine 
and screec-h with exceptional vitality when it is in danger. Indeed, 
it was impossible to run a large State peacefully before transport and 
communication made it possible for this teaching some of it of a 
very fon-ible kind to be conducted. The State is now jiart of our 
social inheritance and it is an inheritance which is challenged every 
day by those who ofier alternatives to the particular form and purposes 
of the State. Many are weakly loyal because they re.servc their 
loyalty for an international authority; ulhers prefer regional or 
vocatioual botlies to the <'lainis of their cont('mporary State ; the 
Anarchist denies the need for any order other than that derived from 
a sense of fellowship. If one powerful teaching body were able to 
operate unhindered and uncontradiettHi for a couple of generations 
with an attractive creed, effective form.s as yet inconceivable could 
be provided for the State. In fact tliose political iiwtitutions which 
ore especially directed to the purjKwe, can afforrl to lose no oppor- 
tunity, and in practice do not lase any, to assert the State's import- 
ance and to suppress all activities, which, in the words of the English 
Law of Seditious Libel, inteml 

to biing into hatred or runtcm]>t. or Iti excite disntfection the iiersons 

of, His Majesty, his IioIth or succc.-sors. »>r the (Jovcrnmeiit and Constitution of 
the United Kinadum, as by law established, or either flouao of Parliament, or 
the administration of justice, or to excite His Majesty's hiibjects to attempt other- 
wise than by lawful means, the alteration of any matter in Church or State, by 
law established, nr to incite any person to ciminiit any criino in disturbance of 
the peace, or to raise discontent or diwaffcction amongst His Majesty's subjects, 
or to promote feelings of ill-will and hostility lictuoen differont classes of such 
sabjects.’ * 

The State, indeed, has powerful rivals wdthin its own body, SUtoAnge- 
f Erlich, as the Germans say, ‘ State-dangerou.s ’, and when it is liberal 
to its rivals, it can be so o^y if it has a reserve of power which it can 
tom against disruption.* 

* Stephen’s Digest oj the Criminal Law, Article 97. 

* £.g. Frederick the Great showed in Th^ Anti-MachiavM that the State of hil 
time could be tolerant because standing armies had been established, and these could, 
in the last resort, prevent the practical subversive effect of doctrine. Of. also Adam 
Smith, The TTeatta 0 / Nations. Hmith’s library contained Fcedwick the Gnat’s 
work; see Bonar, Adam Bmith's library. 
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The State made to Measure. We have as much as said that the 
State is created only in proportion as it is desired, though that desire is 
of a multiform nature. The reverse is also true. Where the State is 
not believed useful it is not created. Th is is no more than the ordinary 
economical conduct of human beings, who, on the whole, try to avoid any 
expenditure of energy whirh is not likely to return a surplus of satisfac- 
tion. If individuals and groups can find their satisfaction without 
creating political institutions they do so, and we need not be surprised at 
this wherever we find an example of it. There are associations in 
each country which offer men satisfactions which they do not believe 
the State can give. If economic organizations autonomously give 
them their daily bread, uhi beup ihi potriu, and, since uhere there is a 
sphere of happiness there is a fatherland, political institutions have 
lost a potential votary. The demands for the so-called ‘ de-politiciza- 
tion ’ of industry, the separation of Church and State, private educa- 
tion, are ubiquitous. Religious coasolatiun, fumily-life, spiritual 
companionship, the joy.s of making and appreciating works of art, 
much of 

‘ that eniitent 8»r|).issing wealth 
The ».igc m meditation touiid. 

And n.ilked with uiwiml gloii erij« ncil ’ 

does not need the spon-jorsliip of political authority ulio-sc* ministrations 
may, indeed, trample out the subtlest and most refined felicities. 
But we must be careful where we draw the line between the useful 
and the wa.steful entry of political institutions, .iiui so far a priori, 
alKsolute judgements where this line should be drawn have been refuted 
by events. In any ea.se. it is erroneous to approach the subject of 
government with ti belief that it is all imiiortant, that it can solve all 
ills, that its authority has no limits in actual power. As we have said, 
there are many sources of human joy, many possibilities of spiritual 
development which do not and need not come within the purview of 
political institutions to yield their best fruits. 

Constitutions and Ethics. The relationship of individual and 
associative impulses and arrangements within a territory, issues in 
some more or le.ss generally accepted rules which are of special 
importance to the political scientist. They are the rules which 
announce the reeognizcsl manner in whirh political aetmty shall be 
carried on. Or, in words which better remind us of the essential 
character of the State : they arc the recognized authoritative nuumet 
in which the struggle to make powers practically valid and legiti- 
mate shall be prosecuted. The rules are collectively called Constitu- 
tions, or Constitutional Laws, and a closer study is made of them, 
in the chapter on Constitutions.* But here two things may be said. 

* Compare Part III, Chap. VII tnjha. 
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The fixst is that there is a clearly observable tendency from the 
seventeenth century at least, in Western States, to write down these 
rules of behaviour in ever more detailed, comprehensive fashion ; and 
to attempt to establish them on as permanent a basis as possible. The 
second truth is this, that not all constitutional rules are written, or 
expressly authorized by their inclusion in the laws. Customary 
activities and institutions grow up outside the written constitution 
and form the ‘ unwritten ’ constitution, and sometimes these are so 
far from recognition that they are even denied the quasi-authority 
of ‘ unwritten ’ constitution, and they arc called ‘ invisible govern- 
ment'. Many indispensable institutions grow up thus unseen by 
the eyes of the law. Hardly any one country, for example, recognizes 
the Party System as part of its constitution. For it is in such institu- 
tions that real but ugly forces of poh'tieal activity work and burn at 
white heat. In these arcana reside the disgusting and the shameful 
instruments wherewith to attract and keep men dynamically convinced 
that such and such a State is most dosirable. ‘ Every man has his 
price,’* ‘ Violence is good when it is timely, surgical and successful,’ * 
‘ You must not forget that force and austere jiisthe an* the goodness 
of kings. You confound the goodness of kings too much with the 
goodness of individuals ’ ; or again. ‘ A.stoimding is the power of words 
over men!’* ‘First I grab; and then 1 sock out a jurist to find 
legal grounds for my behaviour.’* Thc.se cynical acids etch the paths 
the statesman must tread.* They are indispensable now as in Machi- 
avelli’s day, and even Trotsky had, in .spite of liim.sclf. to adroit the 
necessity of medals and decoration.s. We may well ask. indeed, whether 
the ambit of barbarity has been mom than a little diminished in the 
paasoge of centuries, for barbarity itsedf is certainly rife, and wc. the 
war-generation, are best able to say that when the noble appeal fails 
and leaves the indispensable ta.sk yet to be accomplished, the road is 
trod whether or no the fact is publicly admitted, or whether or not it 
disgusts the Statesman. We, as political scientists, may only regard 
such behaviour from the standpoint of appropriateness for its purpose 
and we cannot ask whether it is moral or immoral, whether the supreme 
good sought is to us desirable or not. As Croce -says ; ‘ The truth 
Temains ; if a thing appears necessary in the highest clarity of yonr 
ethical consciousness, it can be neither breach of faith nor murder nor 
any other crime.’ * 

We are always being faced with the question whether we shall 
resort to cunning, fraud or force in the course of our life and continu- 
aUy we ask how far violence is legitimate ? Political life forces the 

1 Walpole. * Mumolini. '.N'apoleon. * Frederick the Gnat. 

* Ummeke, op. dt. In this work, which deals with the growth of the idea of ruMoa 
d'iiat, then an numerous examples of such maxims ss we have just quoted. 

* Croee, Onmdlagen der Politih (Elomeuti di Pohtici), p. 6. 
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qaestioB upon UB daily.^ On the side of the rulers, history records 
^usands of acts done for mison d’etat, and justdiable in no other 
court than that ; on the side of the ruled there is the equivalent of 
ruMon d^etat, and we might cull it raistm de revolution.* To the revolu- 
tionist the revolution is holier than the State, for while the beginning 
of the revolution is the downfall of one State, its end is the creation of 
another, and in the name of the coming State the acts of revolution are 
sanctified. The real question which faces the political scientist is, 
then, can the existing State, which is said to be worth so much more 
or so much less than the new, 1 m- altered or maintained, given the con- 
ditions of the time and jilace, with less of force, cunning, fraud, and 
more of the passions we call nolde, go<Ml and virtuous ? It is a question 
of balance, and we answer it in terms of behaviour every day. No 
State even when ruled by saints, has been or is maintained without 
bloodshed, and thousands of acts of phi'sical violence, and as many 
more of spiritual dure8.s. None was ever overturned without them. 
It is perhaps from a ron.sciousne.ss of the.se truths that Burke urged 
that we should not iiKiuii-e into the foundations of government.* 
Democracy itself, which to-day claims its victims, was nowhere 
established without violence, nor were its precursors maintained with- 
out it. 

The Statesman, and, in hu t. the ordinary citiwn. whether con- 
scious of it or not, are constantly weighing up whether on the whole 
such and such an object i.s worth such and such a price. Cromwell 
the private citizen was no other than Cromwell the Protector; but in 
the new situation his (jualities were obliged to n-act to quite a different 
set of circumstances, so that the belauded n-bel of one year was reviled 
as the despot of the next. Indeed, ever}’ rebel is a potential despot, 
and rice wrm. No phra.se is as common as this, that power has a 
corrupting influence on those who wield it, and the thought has had 
important effects in political pnK-ticc.* This simply expresses the 
observed truth that tho.-'<- win) attain oflh-e .seem to behave less nobly 
than when they were critics or private citizens. The corruption, how- 
ever. is leas in the man than in the nature of the office : it exists before 
the holder takes his chair. 1 find it quite impossible to accept the 
trend of argument in .lain-t, that private morality is ever better than 

‘Compare Janet, llialoire if la flriencf I’Mique, I’arU. Introduction: 'Bap- 
porta de la Morale et di la I'oUiiiim' 

*To be found in aueh works n.s I>u PIcsnis Mornay : I'lKifinVie contra Tpruunoa; 
U’Estienne Do La Doctie, lonamra di la Semtudr Vobnitaire, \Ocuxrea cemplitea, 
Bordeaux and Paris, 1892, pp. 1 til ; L. Trotsky, The thfenee ojf Terroriam. Laxidoa, 
1921 ; and other famous pamphlets ; sro also G. Lo Bon, The Payehology of Bemtation, 
tranriated by B. Miall, Ixindnn, 1913. 

• Morley, Bdmani Burke, p. 39 : ’ Provided that there was pMce, that is to say, 
general happiness and rontent, Burke felt that a too great inquisitiveness as to its 
foundations was not only idle, but mischievous ami cruet,- 

‘ Pur example, in the oslablisbment of the theiiry of the separation of powen. 
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public. I think that this reposes upon faulty introspection, a foggy 
observation of other people, and a fatal want of understanding of 
the nature of governmental activity. Which of us is not guilty of 
dishonourable activity ? Which of us has not lied, stolen, and acted 
aggressively ? Is there a single. Church without guilt ? Further, we 
have transferred to government the nastiest duties. Would we not 
all become spies, intriguers, and at certain points mrarderers, if we, 
individually, were compelled to defend ourselves against theft, infec- 
tious diseases, broken contracts, industrial exploitation, social privi- 
lege and crime ? But thi.s is exactly what we ask Government to 
do for ns. For it is at the political seat of power that wc discover 
most human suppliants and their weaknesses ; that indeed is why it 
was erected, so that in their nwd men may find a support. Wo 
have already said that no remedy is substantial till shoulders are 
found to bear its burden. The obligation of thi.s discovery is the states- 
man’s and it leads him not infretjuently along insalnhrious paths. 
Pobtical power, in short, has iris special compulsions, and all who wield 
it must fulfil them or fall. The outskirts and the background of written 
constitutions arc alive with motives .and passions Vkc hardly dare admit 
to ourselves, and unlc.ss they are added to our account the literary 
theory of a constitution i.s no more than a lie. It has lH*en said that 
the real rulers of society are undist-overabic : it is time that we ceased 
to believe this : for obviou.sly, whether it i.s true or not in any 8pe<'ific 
case, depends upon how and where you look. 

The various parts of the constitution, written or unwritrim, visible 
or invisible, are j)olitieHl institution.s. Those which we shall try to 
describe and uiidenstaiul are ]imit<-d only to four great coimtries. 
Great Britain, France, Germany, and the U.S.A., and to the occasional 
instances occurring in the British Dominions and European States 
other than those already mentioned. In all cases they are countries 
where the democratic form of eon.stitutiou is in operation. What we 
mean by denmciatic, its nieril.s and its demerits, and history, we tmat 
of in an ensuing chapter. But it must not he forgotten that the 
democratic State, even the constitutional State, has a history of hardly 
more than a rentury : and were wt to limit tlie name to those coimtries 
alone which have universal franehu>e. then we should say that the 
world has hardly had more than a half-centurj'’s experience of a 
democratic State. We write, too, at a time when there are strong 
theoretical and practical challenges to the democratic system in Italy 
and Russia. Since this is so we shall be all the more in a frame of 
mind not to accept democratic government as a dispensation to be 
placeil beyond the range of eritical inquiry. It is a phenomenon like 
all others, to be questioned, and, if possible, imdejstood. For good 
government is our primary concern, and democratic government mast 
take the reputation it deserves on its proven or provable merits. 
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The Iater>Relativity of Institutions. All political institutions 
are relative to each other, and as a system, they are relative to the 
special country in which they operate. We have said enough about the 
character of the State not to need to repeat that political institutions 
are instrumental or ministrant. They are therefore ruled by their 
purpose, and any change in purpose must in the long run mean a 
change in them. There is and can Ite no real autonomy of any insti- 
tution in a system. AH are related, mtue or leas closely, through 
their broad purpose, the creation of a social utility. This has a vital 
bearing, as we shall see, upon such important problems as the Separa- 
tion of Powers and Central and TxK-al Government (including Federal 
Government) ; but it is effective throughout the whole realm of 
politics. It is clear that the importance of every institution is measured 
by the general conception of the desirable State by statesmen and 
people ; and moat usually the struggle over institutions — e.g. the 
political levy by Trade Unions, or the Civil Servants’ right to strike, 
or Proportional Kepresentation, or Economic Parliaments, Second 
Chambers — the controversy about these Ls also controversy about 
the general nature of the Stale.* As in Biology, so in Politics — there 
is a ‘ balance of Nature or. in other words, all existing elements 
are so interr('luted. that if any single one is changed, even in the 
smallest particular, a change follow's, causally, in all other forms. 
Hence, as you cannot introduce rabbits into a country without affect- 
ing its flora and other fauna, so no single institution can be intro- 
duced or withdrawn in a governmental system without producing 
corresjsmdiug ailju.stmcnts elsewhere. Behind it all is a (piestion of 
values ethical, economical, and many others, and this again causes a 
misuse of political term.s which the student must ever be on his guard 
to rescue from their evaluative or, as it is called, tendencious use. 
The death of a lunn is, when the government causes it, an execution, 
when a citizen, murder ; the peace-loving arc in one aspect pacifists, 
in another defeati.sts ; the internationalist becomes the anti-nationalist 
according to the .s]«>aker's jaditieal values ; and who has not conjured 
a dozen times a day with the wonls eonstitutional and unconsti- 
tutional ? The political scientist more than any other has to borrow 
his terms from a region where quantitative exactness is unknown. 
He must remember that he may have a privately couceived State 

* Yj.f*. Tiinmarck, JitailUrtiuns nnd Kcminiuccnrc^ (Tauchnitz), I, 38. Wo can quite 
Iwliere in Bismarck’s slni'crity when be said : * Tbe inWrcsU of the Rtato alone have 
guided mo, and it has Iwou a ealumay wlkcn )iuhUcuita, even weU-meanuig, have 
abused me of having even odvo<'at<*d an arwti»cratic system. 1 have never reaarded 
birth as a substitute for want of ability ; wlienevrr 1 have come forward on lM*half of 
landed property, it has not been in the intorntts of proprietors of my own class, but 
because 1 see in Ute decline of agriculturr one of the greatest dangers to our per> 
manenoe as a state.’ Na|K>leon could do no other than convert France into a great 
barracks, nor Clrom well than abolish the Hump, and we eliall see that the * inalienable ’ 
rights for which men have fought till death, have not been invariably inalienable. 
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in his mind to which all his terms relate, and he must endeavour to 
reduce them to neutrality though not to meaninglessness. 

That institutions are relative to time and place need not be explained 
at length. Rohan, Rodin, Montesquieu. De Toequeville and modem 
sociology have been sufiiciently insistent upon this, and we shall 
have more to say in the discussion of Politics and Economics, which 
directly follows. Suffice it to say here that the location and nature 
of the territory in which the Htate is enclosed arc everywhere in- 
separably connected witli distinctive quality of the institutions. A 
character and manner permeate them all, so that the transplantation 
of an institution in its exact native form is quite impossible. But 
it does not follow that adaptations arc ci|iially impossil)le. Every 
country has much to learn both from the .succe.sseK and the failures 
of others. 

« « « * * 41 * 

Nationality. A p‘<-u]iar integrating force in moilern civilization 
is that consciousness of kind which we call Nationality. It is true 
that people appeal to others in the name of the Nation, that is, tho 
collective wliole, and Patriotism, for selfish jiurjaises, and use tho 
terms, often in good faith, when they are simply instruments for 
sectional, class and parochial purposes, and yet there is a recognition 
of duty, courtesy aiul peacefulness, for itself alone, and directly emanat- 
ing from a consciousness of kind, a spontaneous feeling of kinship. It 
issues from many faetois ; a common language, a common cultural 
inheritance, common racial oharacteriHtie.s, many years of exclusive 
possession of certain territorii's. It is expressed more as a defimsive 
and ofiensive force against other nations or barkward tribes, tlian 
as a general sidf-.sacrificial attitude at home : und t/rl, its power does 
soften and inhibit thi- potential riolcnce of man to man, .spurs the 
citizen to public devotion and surrender, and clothes certain duties 
and rights with the quality of spontaneous naturalness. In our own 
time NationaUty is- cultivated, worshipped of s<'t purpose, for it is 
seen that without it, the egoisms in society would come the nearer 
to breaking societ}' to pieces.* 

Material Environment. Pioneers like Bodin and Montesquieu 
have accustomed us to think of government as controlled by geographi- 
cal situation, climate and race. We will have much wcasion to 
observe the action and reaction of human qualities and mat<Tial 
environment. Since the early wrriters other elements have been con- 
jured up by men’s analytical and inventive power, and thest* have 
a compelling effect upon political behaviour and institutions. Men 

* Ct. Hertz (and others), Xnlinn uiid NiUioimlilat, Jahrlmch fur Soziologir, 1927 ; 
Van Genaep, Trade eomjiarati/ rle/i yutwnaUtir ; Horfiert, Xatmuilily ; Benon, 
Qu'tat ce gur qa'uiK y<Uwn ; Zininiorn, ytUmaiilitg and Uovernment ; Wallaa, Our 
Social Heritage. 
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could deny them if they wished : hut the loss in human power, per- 
sonal vigour and longevity would be very great, and men are at 
present not disposed to deny themselves their benefits. Such are 
(]) the use of steam and electric energy, which adds force and speed 
to all human contacts, and produces abundance and friction ; (2) 
the highly developed understanding of the technical nature of all 
services which tends always to reduce the role played by appeals to 
tradition and vague moral enthiisia.sm as the sanction of political 
controversies, and increases correspondingly the part played by the 
impartial technicians, and settles problems as of itself. Such inv<‘n- 
tions, also, (3) as flight by air and navigation beneath the sea. change 
the former offensive and defensive relations, and have their effect, 
as we shall see, upon national cohe.sion and di.sciphne. 

Here let us insist only upon one thing, the demands which the 
increase of human eiu'rgy makes upon the need for government. 

In the centre of modern life, there stands this awful truth : that, 
as compari'd with the <‘ighteenth century, man is now able to do 
many times as much good and many times as mueh harm to his 
fellows ; for wheri'as the only source of energy, then, was man- 
power or horse-power, we liavi- now the mighty forces given by coal, 
oil, and steam, ingeniously utilized in machines. It has been roughly 
computwi that, on the average, we have each at our command some 
10 horse-power of energy. That is a tremendou.s and appalling fact, 
for in proportion to our pow(*r for good or evil, rau.st necessarily be 
the power and intervention of government. How mueh men realize 
the need to govern themselves in the use of these potentialities is 
.seen hy the faet that they an* preparing to disarm le.st they be tempted 
to disagree and kill each other. 

We liave st>en, then, that political institutions operate as the expres- 
sion of a particular part of human life ; and that the essential nature 
of this part of life is the social struggle for and the subsequent use 
of the supreme power within a territory. And in default of words 
less obscured by history we call this .supreme power the State, and 
its supremacy. Sovereignty. 

Before we <‘an embark upon the study of political institutions separ- 
ately we are faced with twti problems whose (b.scus.sion is unavoidable : 
the relationship between Politics and Economic institutions and 
processes, and the second, the conditions of State activity. Both of 
these are so fundamental to all the discussion wliicli follows that 
if their consideration were not gathered in separate sections, unsystem- 
atic reiteration in each eliapter would be necessary. The chapters 
which follow them arc, in turn, the separate development and analysis 
of their implications. 
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CHAPTER II 

POLITICS AND ECONOMICS 

N O study of modem government can avoid assigning a special 
])lace to the interrelationship between Economics and Poli- 
tics, and the reason will become clear, 1 hope, in this chap- 
ter. Yet an apology is necessary for giving such a distinction to 
Economics and not to Religion. 1 know the great influence of 
Religion upon Politics : its demands and inliibitions upon our nature, 
its formative power over men and groups, and thus upon nations. 
The great Churches of the world have not entirely lost their efff-ctive 
virtue. But the main spiritual leadership has passed into other hands, 
and men pick up their beliefs when and whore they can. Political 
institutions themselves have inherited much that was formerly the 
Churches’ pride, and the world covets economic welfare, and is there- 
fore ralod, as never before, by economic considerations and institu- 
tions. Therefore, apologetically and grieved, I give Economics tlic 
first place. 

The economic aspect of man's life is that which is concerned with 
the production of wealth, or material welfare. There is much dis- 
pute over the boundary-line between material and nnii-material 
welfare,* and since that matter cannot be discussed here fur want of 
space, we must take economics to mean that part of human behaviour 
which centres upon the ac<juisition of an income. Formally, this 
is a matter of money, but substantially it is a question of acquiring' 
goods and serv'ices. The complex of problems surrounding this 
core, the acquisition of an income, constitutes the field of economic, 
inquiry, and the political scientist is obliged to observe and analyse 
the relationship between the way men organize themselves to acquire 
an income, and their organization of social institutions to exert legiti- 
mate force over all others. 

The influence of economic processes upon political life was first ex- 
plored with greatest persistence and efiect by Karl Marx . His eminent 

* See Keynee, The Srnpe and Method of Potitiral Eamomy, London, HKM ; Oannan, 
Wealth (2nd Kdition), London, 1924, Chap. I; i'jgou. The Keonomke of WMare, 
London, lft2», Chap. I. < -v . 
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precursors in such inquiry were Aristotle, the Physiocrats, and Adam 
Smith. The first could not escape it, for the whole polity of the City- 
State depended upon slave-labour.* The F^siocrate and Adam Smith 
were the pioneers of that lonf; line of men marching down into our 
own day who preached the freedom of economic enterprise from 
governmental regulation. They were economists first and political 
scientists afterwards, and apart from a few shrewd remarks scattered 
among their works they were silent on the influence of the economic 
upon politick*, life. Marx was essentially a child of the Industrial 
Bevolution and large-scale industry. His fundamental doctrine was 
created from observation of nascent factory industry and the poli- 
tical system of Prussia. This teaching was different from the classi- 
cal eeonomists’ because Marx was a sociologi.st. Whereas the classical 
economists’ theory of society was R.ssamed from their own environ- 
ment, undiscuBsed, and accepted as unalterable destiny, Marx’s was 
conscious and revolutionary. Through the pages of Adam Smith 
there still stalks the figure of the farmer, going to and fro in his 
seasons, sowing in spring-time the s«'ed-capit4rl, with the help of his 
labourers, tending the soil in summer and living on the surplus of 
last year’s harvest, while in autumn the new haKest is gathered for 
distribution among seed-capital, rent, and wages-fund. But the pages 
of Marx and Engels smell of factoiy’-chimney smoke : there is the 
old regularity, but a entirely new : the clutter of artisans’ 

clogs. For machines of steel and iron have taken the earth’s place 
as the medium through which men transform crude energy into the 
products they most desire. 

We do not yet understand the major implications of the transition 
from the agricultural to the industrial ba.<is of economic life. Only 
tentatively and piecemeal are they being investigated.* 

The political scientist may study economic life in two categories : 
the first, the actual ojganisation and its probable effects upon poli- 
tical life, and, the second, the motives which drive the organization. 

Et'OXOMlC ORGANIZATION 

1. The economic organization of modern societies is based upon 
Indirect Production. The commodities which men and women 
regularly make, and the sendees they perform, are not directly for 
themselves ; but they are at the command of others, at any rate to 
satisfy the demands made or likely to be made by other people. The 
time has long passed when the family or even the village or town was 

^ Cf. PShlmann, Guciichif der Soziairn Fngt und Sozialiamu* in denmUten WtU 
(3rd Edition), Bertin, 1938, 2 Voli. 

'The works of Bugnit, Oppenheimer, Leroy, Charles Beard, Cole, the Webbs 
and others are almost entirely ooonpied with this relationship, and one oonstitotitm 
at least, the German, was deliberately designed to lit the eoonomio orgaaiaatiao of 
to-day. 
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Belf-Bufficing. Further, besides this indirect production and its natural 
accessory, Exchange, modem production is characterized by Division 
of Labour, i.e. the producer makes part of an article, and its value 
is created by its utility ns part of a complete consumable commodity. 
It is clear that if such a state of production is worth anything to human 
beings it will be conserved in proj)ortion to its worth by institutions 
especially established to that end. In fact, iiulirect production and 
division of labour enormously promote the economy of industries, 
and without them the total produce would be meagre. Indeed, it 
is difficult to conceive the use of all the modern mechanical-power 
apparatus and energy (coal, gas, oil, electneitv, etc.) without indirect 
production and divisoii of labour. In proportion. tluMi, as people value 
a high standard of living, so are the advantages of this mode of eco- 
nomic organization sought. The strt'iiglh of the- world's desire for 
the standard i? to be learned from the rutlile.ss abolition of handi- 
crafts, guilds, and rules, the migration from country to tf'wn. and from 
one country to another, during the nineteenth c»‘ntury. Was there 
ever such a busy and di-sturlied century ! To conserve these eco- 
nomic advantages the fundamental need is a condition of harmony 
and peace, at least within the State’s territory, and to-day. far beyond 
it, in the international .sphere. We must be sure that our nujrk<’t 
will not be missing when the job is done, that when ail parts of the 
commodity are ready no oUstacle shall exist to their assembly. A 
strong claim in the formation of the Ktati*. therefore, is the claim 
for peace and s<‘curity, and even a tolerance of spiritual differences, 
as for instance, in religious belief, and that claim is practically 
always answered.* The whole police apparatus mini.sters to economic 
welfare : the standards of weights, measures and qualities of goods 
and services are laid down by the supreme authority and administered 
directly by it or under its dircetion.^ and the political institutions 
of the State, in theory at lea.st, serve an artisan or a merchant, 
or a financier, not proportionally to the worth of his religion, the 
distinction of his native place,® or the aesthetic quality of his accent, 
' but almost purely as a unit in the economic; organization in which 
mutual dependence and co-operation bring about the highest economy. 
Wherever and whenever industry and trade took on the character 
here assigned to it, the same reaction of poUtical institutions was 
observable. To-day that interdependence is singularly close ; for 
no other age could boast that its population disposes of so much 
energy per head. In none, therefore, could a single trader mean 
so much to the rest, or all of them to one another ; their power to 

* Cf. WelHsr, General /ietmomie Sielory, translatod by F. H. Knight, Ijondon, 1023. 

* Cf. Freund, The Police Fairer, Chicago, 1004, paragraphs 06, 273-6. 

* Foreigners, ‘ ontianders still suffer discrimination ; their goods are prohibited, 
or their agencim are excluded, or their products branded. 
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cripple and to serve has immcasurnhly increased. This power 
contributes to the majesty and aiitliority of the State, and supplies 
it with the power, in pfreat or less measure, to make its authority 
decisive. For one human motive, witli its cluster of psycholotiical 
and physical urges, can only be held in check by one or several 
of equal aggregate power. 

From the standpoint of tlie <H-onomist, therefore, the State i.s . 
an economic institution : from the standpoint of the political scientist 
economic organization is a factor whose form has a necessary influence 
upon that of the State. If the (>e/inouiie motive is strong enough 
the political institution is obligetl to respect its ])roe(>s.ses. That is 
not deplorable to the patient .seari-her. though if may be to the poli- 
tical reformer, for as Maeferlinek .sjiys ; ‘ There comes, too, a period 
of life wlien we have more joy in saying the thing that is true than 
in saying the thing that merely is wonderful.’ 

i. Yet motlern eeonomie organization N not msirkcd only by the 
indirectness of production. Of enormous significance is the fact that 
its methods of prodiiclion are • roundabout ', as Bbhm-Bawerk says.* 
Commodifies and .services are not, as a rule, made for hand-to-mouth 
consumption : the planning fif production for the future is necessary 
in every society, jiartietilarly where indirect production i.s so com- 
plexly organized ; if.s ni‘ee.ssity take.s on a special urgency when 
technical metluals of production, with expensive and laboriou.sly 
made machines and organizjifion, are u.sed. This is thi‘ particular 
and amazing ditfcrcnce between the nineteenth century and all 
otliers that preceded it. The production of the material welfare 
consumable on any one day is dcjK'udent upon eonc(‘rted efforts 
made long before, sometimes years bidore, through .-i complicated 
and expensive orgatiization of ma<-hines aiui men. Without pre- 
liminary 4'uleulafion and organization the gi>ods would not be there : 
without the antieipatcil consumer the preliminary calculation and 
organization would be uselc.ss. Anticipalion of future wants sets 
men to work and organize ; they .save. Iwtping for a future gratifica- 
tion greater than their wealth affords at pre.sent * ; a thousand things 
are assembh-d and fashioned ; future tasks arc assigned ; labour is 
engaged. an<l capital borrowed ; savings are accumulated ; and the 
relative value of jireseiit and future eonsumption as.sessed by the 
millions who decide whether to wive or to spend. The better this 
is done, the cheaper the final product ; and, in proportion as this 
cheapness is wanted, are roundabout methods of production pursued. 
Cheapness has tremendous power over men : in both unitary and 

* K. V'. Thmrir drn Kupilithu, IS88, tranHlated by W. 

8niArt, ljuiulon. 1801, Book J. Ohap. ll ; mot alMo Miirsliall. i'rincipl^ft of EfonamiM 
(8th Edition)* Jioudoit, 1027* p. 583 n. 

* Irving EiHhtT, Thf liatf of lutrrcM, 
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federal States, for example, it enabled the buying out of the desire 
for local eelf-govemment. 

The virtue of this method of production is its punctuality, and its 
meticulousness ; all must proceed as anticipated and arranged. No 
single item with which it reckons may disappoint on pain of disaster 
to the general plan. Calculations are made in eighths, thirty-seconds, 
sixty-fourths, in thousandths. I^t us call to mind the phrases 
of modem scientific management, ‘ correct timing and ‘ the con- 
tinuous belt ’. Picture, then, this condition of economic affairs, 
which actually pertains in the States we describe (though not equally 
in all) : the indispensable basis of their high malerial welfare (not 
to speak here of those many non-economic n-sperts of its life which 
are sustained by economic welfare) is the intricate subdivision of 
labour among independent, specialized, and wcllnigh non-versatile 
economic groups. These base their activity upon rarefully calcu- 
lated anticipation and probabilities of the demand for and supply 
of goods and services. 

We have reached a stage of economic production in w’hich the 
range and prediction are not merely concerned with t<‘rritory, but 
with distant time. If any one of the multitude of factors in this 
calculation is changed by an undue interruption of supply, for example, 
a strike in an industry of importance, grievous harm may be done 
to the life of many other parts of the community, which, so far from 
being immediate parties to the dispute, are entirely ignorant of it. 
The State, if nothing else precedes it in time and efficiency, is required 
to maintain the continuous fulfilment of social expectations, and, 
in proportion as those are vital to the civilization dc.sired, obedience 
to the State must be unconditional. In fact, the legislation of the 
last forty years has been increasingly occupied with the political 
implications of this method of production. It is to be particularly 
observed in legislation affecting the position of industrial organiza- 
tions, like Trade Unions and Employers’ Associations, and the right 
to strike. It culminated in the Emergency Powers Act of 1920,^ 

I Emeigon <7 Powers Act, 1920, 1 : ‘ If ot any time it appears to His Majesty 
that any action has been taken or is immediately threatened by any persona or body 
rf persom of such a nature and on bo extensive a scale as to bo calculated, by inter- 
ring with the supply and distribution of food, water, fuel or light, or with the moans 
of iMomotion, to deprive the community, or ony substantial portion of the oom- 
mnnit y, of the essentials of life. His Majesty may, by proclamation (herainafter re- 
rerrod to as a proclamation of emoigoncy) declare that a state of emergency e^ts ’ : 
Emeraeney B<%alatious, 1926, Beg^tion 21 : ‘If any person attempts or does any 
^ calculated or likely to cause mutiny, sedition or disaffection among any rtt Hu 
Majesty a fbtom, or among the members of any police force, or any fire bnMde, or 
among tte mvilian populatiaa, or to impede, dmay or leatrict any measum taken 
to seeming and regnlating the supply or distribution of food, water, fnel, light and 
other necessities, or for maintaining the means of transit or of locomotioii^or for 
wy other purposes essential to the pnUio safety or the life of the community, he 
sbaU be gouty of an offence against those regulations.’ 
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the Trades Disputes Act of 1926 in England,* a large body of interest- 
ing judgements in the American Courts on injunctions and statutes 
to restrain strikes and conspiracies in restraint of trade,* in Article 48 
of the German Constitution * which, word for word of the regulations 
issued under it, has an effect almost identical with the British Emer- 
gency Powers Act, and the stigmatization of the strikes in the Civil 
^rvices as * mutiny ’ against the State in France, and legislation to 
the same effect in all countries.* In Australia, New Zealand and 
Italy, it is almost entirely forbidden to strike.® There are libretii 
of Wagnerian Opera whose margins contain at the appropriate places 
an indication of the leit-motif. The leit-motif which could properly 
be indicated on the margins of the Parliamentary Debates and on 
the Acts we have mentioned would be : the Principle of Continuity, 
or ‘ Thou shalt not atop ! ’ This implies the regular, punctual and 
continuous fulfilment of economic duties, not merely for your own 
benefit, or for a specific employer's benefit— the law of contract, 
and master and servant have supplied rules of that land for centuries 
—but for the sake of the standard of living, and through this for 
the total culture • of the nation, or as the phrase goes in troubled 
times, the ‘ community ’. The commonest symptom of these aspects 
of our civilization is that every one carries a watch, all have ready 
access to a calendar, and cheap diaries are sold by the million. 

* ‘ Wfl arc juHtifird in claiinina that this Bill is in fact a Bill to vindicate the antho. 
rliy of tho State and protect the lilwrties of the citizen. It U caay to ace that, if 
orun a comparatively amall minority were able to capture the machinery of trade 
uniuiium and to uac it for jiolitical purpoocti, if they were able to hniij; alxiut a general 
and concerted atoiipagc of work, they might well be able, although they were unable 
to convince their fcllow-citizons of the juath-c of their political theories, yet to compel 
their acceptance by threats of starvation and of ruin to tho community at largo, 
and of destmetion to our industry and commerce.' — Sir D. Hogg, 2nil Heading Trades 
Diaputes Bill, Hansard, 1927, Vol. 205, pp. 1306, 1307. Cf. also the argument in 
the 2od Beading and the Standing Committee on the abortive Bill of 1931, particu- 
larly. 

* Cf. B'ilmn v. Xeu', 243, U.S. 3.32. 1917 : ‘ Again, what purjioso would bo sub- 
served by all the regulations established to secure the enjoyment by the public of 
an eCBcient and reasonable service, if there was no power m government to prevent 
an service from being destroyed f ’ ; H'olff Packing Co. v. Court of Inductrial Bela- 
iioM of Kantac, 262, U.S. 622. 

* Cf. Chap. XXVI infra. 

< Ct Chap. XXXIV infra. 

*Cf. Fateiil Labour Charter, Paragraphs 8 and 10. (6) The htagistraturc of 
Labour is tho organ whereby Uie Ntate shaU intervene to regulate labour contro- 
verges, whether with reforenoe to tho observance of contracts or other ciciBting regn. 
lationa, or with roforonco to the determination of new labour conditions. (10) In 
labour disputes, judicial action may not be undertaken until the corporative organ 
has failed to bring about a settlement by conciliatory means ; Xeto Ztaland : Legis- 
lation instituting Compulsory Arbitration and a system of penalties, 1894-1929 : 
Avotralia : similar legiiuation, 1904-21. 

* Trade IHepuiet and Trade Unions Art, 1927 : ‘ It is hereby declared that any 
strike is iUegal if it is a strike designed or calculated to coerce the Qovemment either 
directly or by ii^Ueting hardship upon the romm unity.' Cf. also the prooeodings in 
Standing Committee C on the IVade Disputes and Trade Unions (AmendmentjxBiil, 
24 February and 3 March, 1931. 
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These forces determine, with iron inflexibility, such vital questions 
as the extent of state activity. Neither economic welfare, nor political 
liberty, are absolute unchanging quantities ; one age prefers more 
of one than of the other, different countries vary in their respective 
desires for these re.spective satisfactions (especially, for example, is 
a difference between France and the Anglo-Saxon countries notice- 
able), and among individual men and women very great diSorcnces 
are perceptible. 

• 3. Modern economic organization affects political activity and 

institutions through the efieota of Division of Labour. In order to 
safeguard and develop their interests in the division of the jwoduct 
of industry, in order also to further their cultural development, men 
and women, engaged in similar tasks, whether in tlu' same factory 
or craft or industry, form organiziitions. The community ' of in- 
dustry bids fail- to outdo in significance the community of religion 
or neighbourhood.® A special allegiance to the group-organization 
founded on the special interests it represents and .seeks continuously 
to realize, evolves, and it is diftieult, almost impossible, for the in- 
dividual member of such a group to compare fb(> worth of bis lovultv 
to it with his loyalty to communities, and the great community, 
the State, outside it, and comparing, to rati* its value lower. Such 
a voluntary acceptance of a secondary .status comes sometimes, but 
not often.® The respective values to lie compared are .so intaugiblo 
and comprehen.sive that even a fine philosophic mind measures them 
with difficulty. The average man tends to modify his special occu- 
pational conceit and allegiance only when lie is persuaded that the 
effects are, in the ultimate sum of eeonoinic good and evil, good for 
him, or wrhen, not accepting the argument, he is forced into the 
behaviour it implies. His group is unmistakably the potential sub- 
verter of the State of the day, and that State is, at a certain point, 
bound to ‘ push back ’. How strong this disrujitivc sectional quality 
is, can be seen from the behaviour of Trade Fnioiis tow'ards each other,® 
the natural history of joint strikes,® and the competition of trade 
and industrial associations for rcprcsi*ntat ion upon such an institu- 
tion as the German Economic Council.* If wc needl'd history to point 


* So in life of Trade X’nions, a/, any olwcrvcr, aclually in ik.IiIii-s, niav notice. 
...ra form ih ^e Muaian and BoUhcvist dorlnnc of the inU>rnatiunal 

BoUdanty of thi* prulotariat aiul Ihr 

of r strike of 192(1, for example, ,,uite a larR,' numlK-r 

of Civd feej^antH had to rhoow tbfir loyalty to tlip Mtnkors or the® Oovorn- 

Srf the^irieidoS.*" »Pl*» the 

of Trade Cniimiem, London, Cole, TAe World 

0 / Ifibour. London, 1928, Chapa. Ill, VI, p. 171 ft. ; H. Perlman, A UUkru ot 
VnwnxMim %n thf Cn%Ud York, 1923. ^ ^ 

t Friday, Labour Alagazim, Hffil. 

Chap Oorernwenl and a Parliamptil of Imhntry, part II, 
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a lesson amply taught by contemporary experience, there is the 
history of the Medieval (lilda, their readiness to burden others with 
high prices, and to obtain protection of old habits and customs, wages, 
profits, at the cost of consumers and rival profluc^ers. Agriculture 
battles with industry, ‘ heavy ’ and export industries, with the fine 
industries ami <iomestic production, commerce with manufactures, 
finances with both, handicrafts with factory industry, eo-operativ<‘s 
with private traders- they support different political parties and their 
money and propaganda finds them a way into Parliament and the 
executive dei)artment8. Yet it cannot be denied that the economic 
life-bloo<l of the nation actually circulates in these occupations, that 
men cannot avoi<l preoccupation tfu-rewith, and that in this, as in 
every loyalty, there are creative possibilities. Political institutions 
are adapted, more or le.ss cleverly or .stupidly, to this situation : 
disruption is penalized and eru.she<l by law and its forceful agencies, 
and sectional views are <-on8ulte<l. weiglied. and judged, all in the 
name of the groate.st economic welfare of all the contending interests. 
The method of consultation is de.seribed in the chapters on Parties 
and Parliaments. It is enough at tliis point to have siigge.sted that 
eeononiie organization inijKises tasks on jwlitieal institutions, in 
terms of their activity aixl their constitution.* 

4. Now mmlvrn industry exhibits not merely a division into 
separate oeeiipations ; hut a division between tiiost* who actually 
and legally control the instrunumts of priMluction- the material 
e(|uipment. and the organization and tliose who are obliged to sub- 
mit to an oecujiational discijiline wliieh may be impo.sisl not merely 
by the demands of tlie consumer for (piality. elieapne.ss and regu- 
larity of sujiply ; but also by the jMTstmal <-haract«*r of the owner 
of the instruments of {iroduetion. What are the broad political 
implication.s of this feature of indu.striul organization ? Let us first 
In' clear about one thing. Employer and emjiloyed are equally 
servants of all 1bo.se forces which the economist calls Demand, and 
for which we may u.se the conende term, the Consumer. The em- 
ployer as well as the employetl will receive no income unless the 
Consumer is satisfied in the long run. Any employer, wliatever his 
nature, kind or cruel, whatever the luetluHl of his selection, by birth 
or property, or elected by the workers, is boiiiul to jwss on to all 
workers the orders implied in the consumer's demand. This funda- 
mental relationship must lie respected by all political in.stitutions ; 
should they fail in this, they must find themselves obliged in some 
way to use persuasion or foK'c to maintain their alternative. On 

^ Other oxainploH aro the }>(>Utii'(s of the n^pulation of the latmur market (see 
CoinmoiiH and AiKln*wH. 2nd Kdition, New York, 

1(120); and the prohlom of iitifniployment and ainddent insurance: ileveridjee, 
Inwmnc^ for All ajtd Ki'rrijthintj and rncMphtftux nt ,Kt\n. loao. 
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the whole, political institutions live in acooidanoe with this relation- 
ship, though they also include attempts to afiect the employer-employed 
relationship by governing the consumer. Thus, for example, certain 
commodities mey not be manufactured and sold, or industry is not 
allowed to be carried on unless under certain conditions, as under 
Trade Board Regulations. 

Political tension, however, arises especially in the relationship 
between employer and employed from the secondary role of the em- 
ployer — as the legal controller of the equipment, and, therefore, as 
supreme manager of the methods, processes, and conditions of work. 
Workers in every occupation dispute the employer’s control ; the 
workers of all occupations dispute the position of all employers, and 
class stands against class. What is the substance of this opposi- 
tion ? The political scientist must be aware of tlie chief momenta 
in the antagonism, for as they aficct the State so they exphiin it. 
Most workers do not understand the employer’s position as the 
servant of the consumer, as an intermediary between demand and 
supply. This is a mistake easily made even by impartial students, 
and it is not surprising that the workers, placed as they an>, and with 
a meagre education, should not understand this. But any State 
would be bound to teach, and where necessary to enforce, this doctrine ; 
for it is true, whether industrial control were by the Capitalist, or 
a representative council of workers’ syndicates, or in State enter- 
prise, as in all modern postal services. Secondly, many workers arc 
jealous of the employer’s wealth, the profits he draws from the enter- 
prise, and his general freedom from regular hours and control. This 
jealousy is mitigated, if not entirely aboli.shed, inhere the employer’s 
affluence is clearly the direct result of his ability. But the jealousy 
cannot but exist, and tension be serious, where that affluence is not 
grounded upon service, where it is the result of a monopolistic control 
or privilege brought into existence by private friendship or blood- 
relationship and supported by the law of property.^ 

The clever, ambitious, sensitive worker cannot but harbour a sense of 
injustice, and we must expect to see his endeavour to remove its causes. 
To see world daily slipping by and his talents unrewarded , to real- 
ize, too, that his children must possess extraordinary ability and grit 
to climb to the rungs whence the hereditary racdioerc cfiortlessly 
start, must be for him a revolutionary incentive.* Even if other 
impulses did not independently engender in him those ideals which 
have most richly contributed to the commonplaces of socialistic 
thought, such an incentive would compel him to contrive an exit, 

i Oppenbeimer, op. dt., Jens, 1026, VoL U, Dor Stoat, p. 686 S. 

> LcAw Ddmd^ against the Claims of Capital, 1826, reprmted Lon- 

don, 10^ : F. Mebring, Qeschichte dtr Drutsrhm Sozialdemokralie ; of, alio Mmain 
of PhiUip SchUdtmana, Memoirs Tom Mann ; Robert Smillie, My Lift far labour. 
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and certainly make him into a follower of those who offer happier 
prospects. The worker, further, contrasts his own daily powerless- 
ness with the power of the employer, and questions the method of 
his selection and the sanctions of his power. These are based upon 
private property, ‘ the right to do what he likes with his own ’, and 
he feels (and whether he has scientific reason on his side or no is 
another matter), that the ‘ right to do what he likes with his own ’ 
is, in fact, under modem industrial conditions, pushed too far for 
the onlinary worker’s well-being ; that alternative methods of selec- 
tion would at once render him more at ease spiritually, in the factory 
or on the land, and, further, would bring about an increase in the 
total product of industry. 

Around these feelings and reasoning are woven then the historv', 
true and mythical, of cla.ss struggles ; and economic arrangements 
have their inevitable repercussion on education and culture. The 
leisure of the classes is differentlj’ spent, their manners of speech and 
department diverge by reason of their differeid economic, social and 
educational destinies. Those fmm whom as a class the workers differ 
are t)-pificd in images and names charged with hostility -the Em- 
ployer, the Leisured Clas.s, the Bourgeois, the Upper Class, the Ren- 
tier, the Capitalist — and these, again, retaliate in kind. The images, 
again, with their exaggerated features, deepen the normal hostility. 

There is, owing to the operation and organization of the modern 
economic system supported by the law at present, a social dissensus 
or cleavage which causes permanent dissatisfaction and skirmishing ^ 
on the part of the mass of occupiwl people, followed from time to 
time by open violence and stoppages of production. Political insti- 
tutions arise, to express or overcome the dissensus. The disseusus 
is different in different countries, and the methods adopted by govern- 
ments vary very much, as we show in later chapters. We may 
notice here, however, that this social diasensus goes back ultimately 
to the law relating to property and inheritance, to be discussed later 
in this chapter. 

6. The Division of Labour, and the formation of well-organized - 
groups, and ‘ classes ’, are in modem States elo.sely relevant to the 
theories of political parties. This relevance is described in some 
detail in the chapters on Parties. Such interests and parties arc not 
the result of personal vagaries and theoretical perversity, not of an 
anti-patriotic, anti-national plan, freely preconceived and pursued 
out of sheer enthusiasm for doctrine, but of plainly perceptible causes, 
material and spiritual, directly and inseparably bound up with our 
present mode of economic life. 

6. Among the factors not yet taken into account is the actual 
daily management of economic resources, material and human. 

> Fooget, Lt Sabotage, Paris. 
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Modern economic organization is peculiarly marked by its extreme, 
often surprising, degree of decentralization. That is, the economic 
process is not regulated from one centre, or even from a few great 
centres, but almost every individual human being is an independent 
centre of decision, energy and responsibility. I exaggerate ; but it 
is only to convey the substantial effect of the complex facts of the 
world industry. Broadly, the area of economic freedom of choice 
is enormously wide, that of socially planned and enforced behaviour 
very small. 

The development which has, in our own day, led to this situation 
is traceable to two broad classes of causes ; men’s theories and 
passions concerning their worldy existence, rewards and punishments ; 
and secondly, the theories arising from the actual exjierience and 
past failure of gild, municipal and State control. In the first broad 
class of causes will be found dominant the spiritual changes which 
were at once the causes and effects of religious Protestantism, their 
victorious course beginning in the fifteenth ccntuiy', their essence, 
being summed up in Strafford’s description of the Puritans. * The 
very genious of that nation of people leads them always to oppose, 
as well civilly as ecclesiastically all that ever authority onlains for 
them.’ * In the second, the grand factor is the influence of the 
Physiocrats,* Adam Smith, and the older economists, who expounded 
the lessons taught by the failure of one and a half centuries of Mer- 
cantilism and its Continental types, Colberti.sm and Cameralism. Of 
this creed the essence may be quoted : 

‘ He (the individual),' says Adam Smith, ‘ generally, iniiml, neither intends 
to promote the public interest, nor Icnou’s how miieli he la iiromotiiig it. Jly 
preferring the support of domestic to that of foreign industry, he lutemhi only his 
own security, and by directing that industry in such a intumer as its pnMluee 
may be of greatest value, he intends only his own gain, and he is in this, os in 
many other cases, led by an invisible hand to promote an end which was no ]iart 

of his intention By pursuing his own interest he fre(|uently promotes 

that of the society more effectually than when he really intends to promote it. 
I have never known much good done by those who affected to trade for the 
public good.’ * 

Thus spiritual development and economic experience together 
resulted in that extreme decentralization which so marks the. eco- 
nomic organization of our own day. Individual men and women 

* Tawney, Religion and the Rise of Vapifalisin, London, 102(1, p. 237 ; cf. Weber 
Protestantisehe Etkik, Ttibingen, 1920-2. 

* Cf. Chap. m. 

> Adam Smith, Wealth of Nations (Canaan’s Jidition), I, 421 ; cf. also an earlier 
statement of this in an apologia for onclosuns. Joseph Lee, A Vindication of o 
Regulated Enclosure, 1656 (quoted Tawney, op. cit., p. 2.59) : ‘It is an undeniable 
m a xi^ that every one by the light of nature and reason will do that which makes 
for his gmatest advantage. . . . The advancement of private persons will be the 
advantage of the pnblio.' 
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and, till late in the nineteenth century, children, were neither regulated 
nor hindered by government in their calculation of what and how 
much of economic goods or services should be produced or consumed ; 
the individual alone was responsible, and he received the reward 
and suflered the damage. The valuation of services and goods was 
not undertaken by government from a wide, national point of view, 
but by the unsystematized proeess of price-fixing by millions of other- 
wise unn'lat«‘d individuals. This system of production and distribu- 
tion of wealth is popularly called ‘ capitalism ’, and the term is redolent 
of moral blame or praise according as the user is an opponent or sup- 
porter, not merely of this particular organization of industry, but of 
many other social conditioius more or less bound up with it. For 
us. in this present analysis, ‘ capitaUsm ’ is no more than extreme 
economic decentralization, and the ‘ capitalist ’ merely an adminis- 
trator free of governmental control. 

Then* is no doubt that this system, operating for over a eentury, 
has caused an immen.se increase in the aggregate wealth of these 
countries, and that, for greatly increased populations, a greatly in- 
creased standard of living is ])os.Hible. However, a large projxntion 
of the population in every generation since, say 1800, has been so 
badly fed, housed, clothed, e<lHcated. and sick, that its condition has 
been one of pennanent misciy. The economic system has not pre- 
vented dark blots from staining civilization, nor has economic well- 
being gom* with any regularity and certainty to those whose merits 
in social life were splendid but not economic. No government in 
any country since the Refonnation seems fully to have realized what 
might liap{)en to social life where men are left to find both wealth 
and religion at their own free wiU.^ 

Further, as the capitalist system developed it was seen that its 
efficiency was dependent more upon large-scale regulation, that is 
upon the combination of small units, than upon its old doctrine of 
decentralization and free competitive enterprise. By about 1845 
laissez-faire and its attendant social doctrines were played out; 
from 1880 government Las with ever-accelerated speed entered as 
supreme regulator of the economic process, and to-day we are in 
the middle of the social battle around the control of industry. This 
centralizing and regulating movement was noticed before 1845 by 
De Tocquevillc * ; and since the decisive turning-point of 1880, the 
conceptions of personal liberty and social duty have been revolu- 
tionize. The day of Samuel Smiles and John Stuart Mill’s ‘ Liberty ’ 
have gone, so far as we can now sec, never to return. 

The trend is all against the ‘ competition ’ of individuals and 

* Cf. Newman, Apohgia pro vita mo ; ' The Refonnation set in motion that 
prooesB of which the ifeuo ie stiU in the future.’ 

* Dtnuxraey in America, Vot. 11, Book IV, Chap. V. 
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saiall fiimB, and all towards the creation of great Trusts and Oom- 
bines, orderii^ and monopolizing the production and sale of oom- 
moditieB.^ They are economical, for Ihe fullest advantages of the 
technique of production in such commodities as electricity, gw, 
water-power, coal, and potash, and in transport services, are obtain- 
able only when a single management determines the amount and 
kind of capital and labour strictly necessary to produce the quantities 
and qualities required. They may become tyrannical, for they exclude 
by law or in fact alternative supplies. When they are economical, 
political power is used to help their birth, overcome wasteful decen- 
tralization and competition, and regulate their rights and obligations ; 
when they are t 3 rrannical, government is called upon to offer the con- 
sumer and small producers its protection. 

Political institutions have already proceeded far in their control 
of industry and economic distribution in all the countries we are 
discussing.* There are variations of extent in each of them, but it 
is perfectly clear that the extent and forms of such control now con- 
stitute the most passionately contested question in political life. 
iltatisme and syndicalism, ScKialism and Guild Socialism,* Plan- 
wirtsehaft and Gemeinwirlachaft,* Rationalization and Amalgamation,* 
and Communism — all in their native countries and outside them — 
are the solutions which men, organized politically, are demanding 
or refusing. 

A special aspect of this is the relationship between finance and 
industry. The banking system is the intermediary between savers 
and users of capital. The banks are convenient deposit institutions 
and accumulate savings, and then, upon this basis, make loans for 
investment and business enterprise. The extent to which they risk 
their depositors’ money has for generations been regulated by the 
State since the ordinary safeguard of the withdrawal of deposits is 
usually ineffective once a failure has occurred. Government thus acts 
preventatively as a support to credit, especially where investments are 
made abroad, and alien notions of government and financial honour 
prevail ; and this, again, is an encouragement to saving. The supply 

* Cf. Seport of (he CommitUt of tKt JttnMfrjr of Saonetnution on Tnate, 1918, 
Ed. 9236 ; leirj, Monopolia, VarteU and Trurtt in Britith Industry (trsnalntion cl 
2nd German Ecution), London, 1927 ; Michels, Cartels, ConMnu and Trusts tn Post- 
War Oertmmy, Sew York, 1928 ; E. Pufen, La Monopola, Paris, 1920. 

* Cl. Erewd, Btandards of American Legislation, Chicago, 1926 ; and by the 
same anthor. The Police Power, Chicago, 1901. 

* Cl. Oole, Guild Soeitdism JUetaled, London, 1920, bat see also the same anthoris. 
The Next Ten Years in British Social and Economic Policy, London, 1929. 

* Budolf Wissdl, PrdHisehe WirtschaflspdlitOe, Berlin, 1916 ; W. V. lISDsadnri^ 
Deutsche Oemeimeirtsehafi, Berlin, 1916. 

* Oeaaan Potash Indnstiy : Laws of 1919 ; Orsation of the KaUsyndihat and the 
JleiehskaUral (see Miobels, op. oit.) ; Beport of the Goal Indostiy Cammisshm, 1919, 
Cmd. 3S9, 360 ; Beport of the Bt^al Commission on the Coal Industry (1986), 19^ 

mi il OAMt tr V / ^ 
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of credit for indoBtrj and commerce ban become vital to the round- 
about method of production, and agriculture and industries can be 
helped or ruined by the policy pursued by the banks. Hence the 
matter has become one of public economy, to be regulated according 
to rules looking to the wchare of the whole body of citizens, not to 
any particular bank or firm of stock-brokers or manufacturer or 
merchant, with an eye also to foreign conditions and world-prices, 
by institutions with more authority to enforce such a policy than 
the private-profit relationship normally provides.^ 

ACQUISITIVENESS 

7. Now in all that we have so far said there is latent the likelihood 
and fear of social strife and misery. Why 1 It is because the product 
of industry and agriculture is in men’s estimation so scarce that they 
strain and leap to dispute each parcel of it. Men are to-day ruled by 
the ideal of the High Standard of Living, and perturbed by the know- 
ledge that even with about eight hours’ steady work for five-and-a-half 
days per week, under conditions of severe industrial discipline unknown 
to their ancestors, the standard is difficult to attain. They are 
enormously greedy ; they are unconscious of it .; and when they 
meditate upon the depths of their greed they dignify it by the name of 
an impersonal title like the ‘ High Stands:^ of Living ’. This greed 
is at the root of most of the major political problems, domestic and 
international, of the present day. The notion is current that, above 
all things, the acquisition and consumption of a great amount of 
material wealth is man’s most proper good. This ideal is not the 
sudden creation of any particular year or set of men, though the phrase 
has a history perhaps no older than a century. No deliberate weighmg 
up of spiritual and material values caused its establishment. In the 
last century-and-a-half. Western Europeans and Americans found them- 
selves suddenly in possession of the steam-capacity to acquire inunense 
riches, to increase and multiply. They tasted of the fruit of the 
machine and found it good. And God came to be spelt Get. 

Each generation produced its wonders, its triumphs over the earth, 
the seas and the heavens, and foimd itself ever freer of the limitations 
of time and space ; and the Standard of Living became so absorbing 
a religion to men, even now untouched by criticism, that those who 
dare to assert another standard, or come from countries where the 
standard of living is lower, or live and work where it is lower, are 
treated as damnable heretics I * Protective duties are set up against 
countries with a lower standard. 

* CL LsvingUm, The Capital Market ; Seport on Fimince and Indvelry, Cmd. 
38B7, mi. 

* ‘ nie Inttodootion of coloared labour would lower and nltiinately deatroy tlie 
standard of Bring wliiab is being slowly built up in Australia.* . . . — BtpeH ef World 
Migrathn Contra*, ISSd, p. 362 (Dr. H. V. Sratt, Australia). * The American people 
•itmild not Morlfioe the futnre ^ the working classes in order to improve the con- 
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The political difficulty is that this greed is for satisfactions 
which the common opinion of mankind calls noble, and this pro- 
duces a scramble in which all parties are right. It is true that the 
mere possession of riches does not necessarily result in its immoral 
consumption. It is even true that the more riches we have the more 
may we be able to turn our attention to the pursuit of spiritual beauty 
and supremely virtuous activity. Vet it comes about that we can 
reverse Mandeville’s ^ famous saying, ‘ Private vice ; public good ’, 
and say instead, ‘ Private good, public vice,’ for our very virtues are 
apt to embroil us in civil commotion and international war. The 
mother wishes to see her son do well at school and obtain a situation 
which shall be ‘ nice respectable, well-paid, and not too laborious. 
The father provides the necessary means to achieve such a pleasant 
destiny. If, however, all mothers and fathers act similarly, and if 
their sense of what is ‘ respectable, well-paid, and not too much work ’, 
is of a similar quality, the result nmy be, indeed we -have seen it to be, 
what all parents unite to say they condemn : War at home and abroad. 
Those economic and social qualities which now pass for family and 
national virtues inevitably afiect industrial relations, and political 
institutions are unavoidably embroiled in them, since the supreme 
authority lies with them. Porayte drives the English State, Budden- 
brooks the German, Babbit and Collingw'ood the American State, and 
Belphegor the French. Our preference to wash with soap made of 
vegetable rather than of animal fats leaves us blind to the exploitation 
of backward races who are employed to produce the new ingredients. 
Labour is sweated so that the consumer may be attracted by the cry 
of cheap ! For the rubber supply upon which modern transport so 
largely depends the cruellest atrocities were committinl in Africa.* 
For the oil which drives machinery a daily war is waged between 
companies and nations,* in which hideous strokes of force or guile 
determine the comparative standard of living of modern nations. We 


ditions of the inhabitants of Europe, and it ia e\rn (jueHtionable whether an unre|Ul- 
lated immigration would improve the eonditiona of Kurop(> and Asia, although it is 
certain that it would degrade and injure the ronditionM of lalxrar in this country ' 
(J. Mitchell speaking for organized lahour. Quoted from F. T. Carlton, Tkf Uiatory 
and PnMrnui of OrganiwA Labour, Xcw 'tork, 1911, p. 341). ‘The must important 
plank in labour Migration Policy ... is almost universally nvognized to be the 
maintenance of Labour standards of living ; and the best way of securing this is 
almost as widely recognized to be the adequate trade union control of immigratimi ' 
(J. W. Brown, Iforld Migration and Labour), Amsterdam, 192ti, p. 297). 

‘ Cf. Fabk of the Bees (6th Edition, London, 1723), 

* Woolf, Empire and Commerce in Africa (1919) ; Woolf, Imperialism and CiviB- 
zalUm (1928) ; Motel, Red Rubber (IIMXS) ; Keport by the Hon. W. G. A. Ormsby- 
Gore, M,F,, on his visit to West Africa during the year 1926, Omd. 2744 ; Xorman 
Leys, Kenya, 1924. 

* Bclaisi, Oil : Its Injlueaee on Polities, translated from the French by C. L. 
I«e8e, l«ndoii, 1922 ; Hoffman, Odpolilik and angetsSchsiger Imperialismus, Berlin, 
1927 ; Moon, Imperialism and World Politks, New York, 1927 ; 8. Nearing and 
J. Freeman, DoOar Diplomaey, London, 1928. 
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are not content with chocolate, we demand it in forms attractive to the 
palate and the eye. The very Reasons are controlled and Nature’s 
order reversed : for we are not content to wait until our own Spring 
brings us young vegetables, they arc ravished from sunnier climates, 
and even the bees are made to give up their honey by the artificial 
fabrication of the light and heat of Summer. Every ingenuity is 
practised to tear from man and nature the utmost they can give to 
satisfy the appetites. But Plnglishmcn cannot ask for high dividends 
without brow-beating Mexicans and Egyptians, or fighting in China ; 
the Frenchmen cry out for the mise en mleur of their colonies ; the 
Germans turn towards Kussia a.s a field of exploitation since oppor- 
tunities have been denied them elsewhere ; and the Americans fear- 
fully hold their hand over their pile of dollars lest too many immigrants 
should knoek of! a few and rwluce its height. ‘ 

The State and Population. Now individuals, families, industries, 
and nations, might be as acquisitive as it is in them to lie were there 
enough material welfare to satisfy all. For what we call excess is 
measured by the ratio between how much is demanded, the numlier of 
the applicants, and the amount available for distiibiition. Here’s the 
rub. For the full .stnmgth of human passions is obliged, as the world 
is constituted at present, to operate through exhaustible material 
resources, and therefore to rage against the unyielding confines. 

The amount is limited by the condition anil quality of economic 
organisation, by industrial and agncultural technique : and then the 
amount jier head is the aggregate producible quantity divided by the 
number of the population. At any one moment man's ability to 
exploit natural resources aud control the number of his kind fixes the 
amount of material welfare available for the satisfaction of liis appetites. 
Man's knowledge and power over nature increase, and, therefore, the 
number who can live and develop their personalities as they will, may 
increas<‘. But the political .scienti.st, especially when he is expected to 
consider the larger schemes of social amelioration, may as well abdicate 
at onc.c, unle.ss he recognizes that his answer is governed by two con- 
ditions : (1) the uncertain prospc>et of invention, which may come slowly 
or rapidly, but which Ls hanlly at all amenable to direction and control ; 
(2) that increases or decreases in birth-rate over a short period are 
not within politiral power to alter, aud that it is ver\' problematical 
whether reproduction even over a long period can be influencefl by 
governmental plans ; the inspectorate, for example, would be an 
insuperable difificulty ! It then follows that men's desires, satisfiable 

* It might also be pointed out that the nhitc {Kipiilatiiiii of Anienoa benefits gicatly 
from the social and sometimes phjsu'sl n*pn>hsiiin of the niillieiis of negroes m the 
South, The forebig of the negroes to the perfurmaiiee of menial tasks, and the con- 
sequent croation of a largo labour supply, decreases the price of the commodities (or 
■emcee) thus produced. This exploitation is jiartly implemented by the legal and 
actual i^uaal A the franchise to the negro. 

4 
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bjr eoonomio means, may be variable within the limits set (1) and 
(2), but a limit nevertheless exists to the total amount of material 
welfare at any time available to realise human aspirations. This may 
be considered unfortunate ; but it is dreadfully true. 

Since, then, the quantity is only slowly and uncertainly elastic, 
while the aspirations of men are limitless and evolve rapidly ; and 
since, in our own day, civilization consists so largely of those 
aspirations which can be satisfied only by economic means, the 
struggle for those means is bitter and is bound to be protracted. 
The struggle is organized not in industry alone, not merely in the 
workshops, the ba^s, and in the fields, but in the educational 
system, the Churches, the Civil Service, the municipalities and the 
parliamentary constituencies. An immensely difficult task is thrown 
upon political institutions, for besides their early duty of maintain- 
ing Older, administering justice and defending the nation against 
external forces, tasks of great difficulty, the State has come directly 
to include and control the economic institutions in which the struggle 
rages : and the body which the creditors seek to divide among them 
is no longer something outside and only remotely related to the 
State ; it more and more becomes identical with the State. In many 
aspects, indeed, political and economic institutions cannot be super- 
ficially distinguished from one another, and the State becomes a 
railway company, or a telephone concern, or a firm of ship builders, 
or an industrial research association, a vast nation-wide hospital, and 
even a universal scavenger. The implications of this development 
are of the profoundest importance to the political scientist, and he 
must watch for their manifestation with the utmost care. Meanwhile 
he must remember that the power of the land to sustain a population 
establishes an ultimate though a variable margin to the power of 
political institutions : it is perhaps the most powerful of the elements 
which govern the extent to which the ideally good is realizable. 
Hence in England a public battle over the right to instruct in 
methods of contraception. In France, other motives impel to the 
increase of population : the desire for a large army. 

8. * Property ’, said Harrington, ‘ produces Empire ’ ; and funda- 
mental in any economic and therefore political organization is the 
problem of private property. Private means exclusive ; and it is clear 
that the power of the great association called the State must vary with 
the extent to which the exclusiveness of possessions is accorded by 
morals and law to individuals and lesser groups. Whether possessions 
are held to be lent for a time, or for a lifetime, or whether the power of 
unregulated disposition goes farther, beyond the owner’s lifetime, and 
whether the general mind of the time does or does not attach the idea 
of social obligation to that of property — all these things manifestly 
aSect the nature of political institutions and the nature of the State. 
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For one thing, in proportion as the notion of exolusiveness prevails, 
political institutions find difficulties in obtaining means. Man 7 a 
brilliant scheme of social reform has been shattered by the fierce 
obduracy of those who wish to have and hold their exclusive share. 
The peasantry especially show this trait, and in fact must be reckoned 
with in countries with a large agricultural population like Germany, 
France and the U.S.A. 

Now, broadly speaking, the modern State began with the theory 
and the practice of the social regulation of property. According to the 
Church, which preceded the State as the supreme community, and 
according to the State which was at the outset ruled by religious 
traditions and even by religious ministers, a man could not do as he 
liked with his own.*- But by the middle of the eighteenth century 
men had escaped from the traditional morality and therefore from the' 
State which had sought to be its vehicle. John Locke, already in 
1689, had claimed the immunity of property from arbitrary seizure 
by the State, that is, that property should be excluded from the sphere 
of the acknowledged supremacy of the State * ; and, before him, the 
Parliamentary champions against the Crown became warriors partly 
to safeguard their property from irregular levies by the State. Black- 
stone makes a profound obeisance to the English principle : ‘ so great 
is the regard of the law for private property that it will not authorize 
the least violation of it ; not even for the general good of the whole 
conununity ’.® The Continent was slower to extricate itself from the 
toils of the benevolent despots and their economists and pubUc 
administrators, but when it did, in France particularly, it was with a 
rebellious cry, the clash of victorious arms, and a philosophy sprung 
from the head of the Sconomistes. The Physiocrats founded their 
philosophy of the State upon the axiom that the absolute exclusiveness 
of property was the only condition of the greatest material welfare, 
and that this again resulted in the highest moral good. All the 
Declarations of Bights on the Continent and the U.S.A. included the 
right to private property, and even in the German Constitution of 
1848 it holds a proud place. The essence of the philosophy which 
supported these clauses was plain : (1) it is good that much wealth 
should be created ; (2) the greatest amount will be created if men 
are certain that the reward for which they work will be exclusively 
theirs. We shall never be able to give a certain answer to the ques- 
tion : If the world between 1750 and 1860 had admitted the right of 
the State to regulate individual activities and the disposition of 
property, would there have been as much riches created with leas 
attendant social misery ? For we have no means of even guessing who 

* Ct. Tawney, Xtligton and lie Kit* o/ CaptiaKtnf ; Tie AeqiiisHii’t Sxuty. 

' Locke, Civil OomtiwmiU. 

* Hlaakatone’t Commentofiet, Book L P< 139. 
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would have governed, and with what competence, in the name of 
the State, and that is decisive of the question. We know only that 
critics arose to proclaim the misery of the masses, to call attention to 
the advent of new industrial relations and institutions which needed 
social control, and that governments began, upon various principles, 
and under various names, to deny the exclusiveness of property, and 
to take away from its privateness. 

The controversies of our own day are embittered as they circle 
around the problem how far this tendency shall go. It takes three 
main lines : property is encroached upon ( 1 ) by the right of eminent 
domain; (2) by the police power; and (3) by taxation. 

Eminent domain is an American term : but other countries possess 
its equivalent. 1 It is the recognition that private property may be 
•taken by the State for public purposes, with ilue comjH'nsation to the 
proprietor, and the most striking example of its nece.ssity is the conse- 
quences which would follow wliere a community needed a railway, yet 
W'here private property was absolute, so that it could not be made 
without the consent of every owner on the projected line. The pro- 
perty to which this moat usually applies is land, but it has come to 
include franchises and contracts. Early in the century this encroach- 
ment upon the exclusiveness of prop<*rty raised few controversies 
because it took place only for public works, that i.s, when dir»>ct use 
by the public authority, central or local, was to be made of the pro- 
perty. But the congregation of people in small ureas, and the neces- 
sities created by such inventions as the railways iuid other means of 
transport and communication, have resulted in extensions of the right 
which could only be avoided at the cost of immense public incon- 
venience ; for example, roads (an ancient example), trams, light 
railways, telegraph, telephone, and electricity lines, drains, irrigation, 
canals, parks, and baths. ^ 

Thus public ‘ use ’ begins to be replaced by public ‘ benefit ’ (a 
wider term), e.specially since the rise, in recent generatioas, of the social 
expectancy that government ought positively to promote the public 
welfare. One motive struggles witJi another : there is everywhere an 
increasing note of anxiety at the extension of public demands upon 
private property, as well as a recognition of the impossibility of ignoring 
the social interest. Rules have been elaborated, and are applied, to 
secure that, on the one hand, the public (which may mean a small 
number of people) shall not have excessive difficulty in obtaining the 

* Cf. LewiH, Eminent Domain ; Aueoc, Couferencen tur h droit adminUtratif, Vol. 
II ; llellalcn et a)., De Vexirrojiriation pour eaiine d’litilU^ public ; Hauriou, PricU 
de droit adminiatmtif, p. 093 B. ; K. Carpentier, Ij expropriation your eaune d’utilM 
public, Paris, 1919. Germany : Siifcinnuag (expropriation), non Otto Mayer, V’trwai- 
tungmcht, Vol. II (Srd Kdition) Section 3. The author calls it ‘ the strongest 
enrroarhincnt on the property of the subjoct ’. 

* Cf. Marizis ot Cot, Manuil dec Tramax Publicc, Paris, 1930. 
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land it needs, and, on the other hand, that the proprietors shall receive 
proper notice of and compensation for expropriation or damage. 
Yet, as regards the individual, sentiment and the trouble of leadapta- 
tion, are not compensated. In addition to the direct exercise of 
eminent domain, the State gives the right to encroach upon private 
property by special legislative process (private bills) to individuals 
and corporations who servo an interest of public benefit with small 
attendant private injury. 

The field of eminent domain is wide and is getting wider, but it 
cannot be compared in imporlanco with the power over property 
exercised under the Police Power and Public Policy. Briefly those 
phrases embody the principle that the Ktate has ‘ the power of pro- 
moting the public welfare by restraining and regulating the use of 
liberty and property ’A The principle is used by LegLslatures to pass 
laws for the public good, and though they may abolish property rights 
and expectations, abolish whole branches of industry, they bring with 
them no compensation to tlio.sp who are immediatidy injured. For 
example, the vast industry of alcoholic liquors was alwlished almost 
at a stroke in the U.S.A, ; no one nwived compen.sation. Where a 
statute is not explicit enough to deny the Courts of Justice the power 
of interpretation they also weigh individual or local engagements, 
bonds and trusts agnin-st the public gcwxl. In England the common law 
principle of Public Policy,* in the U.S.A. the doctrines of ‘ reasonable- 
ness ’ and ‘ due process of law ’ are constantly applied to hold the 
balance between pultlic and individual, while in France and (Jennany 
the courts are not as limited by the great codes of law as might be 
supposed, and the whole teaching of jurisprudence has in the last two 
generations been moulded by and moulded for the new conceptions of 
social regulation.* It is enough here merely to have indicated this 
encroachment by the State upon individual control of property. Its 
nature is obvious : property may he used only upon conditions ; it is 
no longer unconditional control ; and the number and magnitude of 
the restrictions are already very large and are daily becoming larger.^ 

The third means of encroachment upon private property is Taxa- 
tion, an ancient institution, but nowadays grown vast, and, more 

* Freund, The Police Paver, Prefsce. 

* Winfield, Public Policy in the Knglmh Common IjOV, Ilarmrd Lav Reriev, VoL 
XliII, No. I ; Knight, Publv Policy in Knglmh Aaie, Icav Quarterly Revica, Vol. 38, 
pp. 207-18 ; Egerum r. Rroumlov, 4 H.L. Ca-.. I, 140 (18S3). 

* £hrlich, DieguriMinche Imgik an<i OrumUcgnng titr Smiologir dru Richts ; Stamm- 
ler, Die Lrhre von drm rirhtigin Reehlc, new Kdition. ilalle. 1!I2(> ; Uuguit, Lea Trana- 
formatnna ginfraWa da droit price dcpiiia Ic Code Xapolion (CoatiHenUil Legal Biat, 
Striea, Vol. XI) j Gony, Mithode d'lnterprOaliOH it Rourcca en droit price poaitif ; 
Channont, La Renaiaaancr dti droit mturrl ; fiee also Allen, Lav in the Baking, tor 
a very able diaciiaaion of the subject. 

* Of. Chap. VII on Conatitulwna. Kighteentfa aud nineteenth century Consti. 
tutions begin with the axiom of private property, the twentieth century Oeiman 
Constitution puts it in the framework of the common benefit. 
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importaDt, based upon a public oouviction of the amplitude of ^e 
State’s light to tax, which would amaze the observer, did he not know 
the pasfflon of thepoor for equality, and that authority now resides in the 
laig^ number, that is, in the relatively poor. Two developments have 
led to the tremendous claim of the State upon the income of the indi- 
vidual : the growth of the idea of a National Minimum of Services to 
be provided to all who need them, and the progress of economic theory 
wiA special reference to the Theory of Value. The first is treated else- 
where in this book. A few words about the second are important here. 
In the seventies of last century Jevons * and Monger ^ made important 
discoveries regarding the basis of economic value : the Theory of 
Final or Marginal Utility, which, put briefiy, and in the form specially 
relevant to our discussion, runs thus, that every additional portion of 
income satisfies a need lesser in intensity and urgency than the needs 
already satisfied. Or, to use a parable invented by Cannan,* if there 
were two men equally starving, and but one loaf of broad to divide 
between them, the maximum satisfaction is obtainable if each receives 
one-half the loaf and neither more nor less ; for were one to obtain one 
quarter, and the other thrt'e-quarters, then the latter would, after 
consuming his first quarter, be satisfying needs less and less urgent, 
imtil, arrived at the last quarter, the satisfaction obtainable from it 
would be much less than that obtainable by the first man who had not 
yet satisfied his more urgent needs. Apply this theory and the parable, 
as they have been applied, to the distribution of income in a community 
however large, and there flow from it, from the economic standpoint, 
two conclusions : the first, that the greatest economic welfare in a 
community will be obtained only from equality of income * ; and, 
secondly, that taxation will only be just if it is •progres$ive, not merely 
proportionate, to income ; for to the rich man the value of additional 
money decreases very rapidly, progressively, that is more than pro- 
portionally to its increase in amount, while to the poor decreases of 
money cause dissatisfaction more than proportionately to its loss.^ 
Thus a theoretic basis, rooted in sound psychology, was found for 
equality and for progressive taxation, most conveniently applicable in 
Direct Taxation, upon Incomes and Inheritances.* The engine of 
taxation has been fed with a new and wonderful fuel, potent because 

* Jemiu, Theory of PalUkal Economy, 1871. 

' Menger, ChrundtSUe dtr VoUutmrthKhafttehre, Vieniia, 1871, and cf. W. Smart, 
An Introduction to the Theory of Falu« on tAe linee of Menger, Wiener and ^hm-Bamrh, 
1914. 

* I betiere I remember this from one of Canaan’s lectures -when 1 was workiiig 
under him as an undergraduate. 

* allowing for difference of need, and remembering the effect equality may haTO 
npanjpradnotiTe energies. 

'Cx. Seligman, Pngremive Taxation, 1894; Edgworth, Economic Journal, Vn, 
1887 ; Pure Theory of Taxation ; Fieison, PdtAkal Economy ; M. idso Dalton, Puttie 
Finmee, 1923. 

* Cf. Dalton, The Inequality of Incomei, 2nd imp., London, 1926. 
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those who deny the light to its use can be met at once with the rejoinder 
that to save themselves a Uttk harm in taxation they will condemn the 
poorer to a more than proportionately cruel fate. More. The argu- 
ment is sound. It meets opposition, however, in the recognition that 
saving, that is, the accumulation of capital, is easiest from large 
incomes, and realization of the vital importance of capital to modern 
productive processes. 

Here is the storm-centre of the modem State. Whatever it does 
must inevitably be paid for. Most must be paid for in terms of taxa- 
tion since personal services have been discarded as imeconomical. 
Every tax is a subtraction from private property ; it may not be 
directly taken from capital, but it certainly converts the income to 
pubUc use. Indeed, taxation has been called confiscation ; and it is. 
When men fight political battles on the field of taxation they not only 
seek to divert public expenditure from one purpose to a more desirable 
one : but some attempt to secure that as much moneyas possible shall be 
kept in private pockets and freely disposed of by the owner, while others 
endeavour to draw upon private purses for public expenditure. The 
modern cry for Econom)', for example, derives its volume and stridency, 
perhaps, more from the impulse ‘ to do what one likes with one’s own ’ 
than from the desire to see money well spent by the public authorities. 

Thus the State can only accomplish its purposes in proportion to its 
command of material resources, and since the public domain is nowa- 
days so small in proportion to expenditure, these must come from 
private property. How passionate is the general adherence to private 
property may be seen from the strong movements against social legisla- 
tion, and the evasion of taxes, matters to be noticed presently. 

* a « * * * * 

For the time being we have said enough to indicate how and in what 
ways, the Great Society, the State, is concerned in economic iustitu- 
tions and motives. Engraved upon the heart of modem society, to 
a depth reaching to its iiunost core, is the motto of a Birmingham 
bank ; ‘ He who has, is ! ’ written in the vernacular and not in Latin ; 
and those who would understand the character and functions of 
modem government must understand the spirit and institutions of 
which it is a symbol. For though it is not everything to modem man, 
it is much.^ ‘ He who has, is 1 ’ That is not all. He who has, 
governs! To what extent this spirit pervades and shapes political 
institutions, and to what extent the rest of man’s nature holds it in 
check and contributes other impulses will be seen in the succeeding 
chapters, especially in that which immediately follows, on the Condi- 
tions of State Activity. 

* 3%e general eidrit of modem eoooomio inetitutiona is disooased at length and 
with oonsMeraUe learning by Sombart in his work, Der Modtrne KapUaHmvt, I. 
Kspeoially interestbig ate the Chapters dealing with the growth of luxury and the 
devdopment of aaquisUiTeness. 




PART II 

THE CONDITIONS OF STATE ACTIVITY 

CHAPTER HI. STATE ACTIVITY: HISTORICAL LKVKLOPMEXT 
CHAPTER IV. STATE ACTIVITY: ANALYTICAL 

‘ Will men ever apprroieh the btate wheit* they will all have the neeeasaiy 
knowlo(l)2u lor oomluetinx thomaelvea aeeonlini! to their onii renaon in the 
common affairs of life, and maintain it exempt from prejudice, ao aa to know their 
rifchta well, and make use of them ueeardin): to their own opinion and consoicnee ; 
where all will be able to obtain, t hrnUKh the development of their faculties, nsaured 
means of providing for their needs ; and, la.stly, where stupidity and misery will 
be no more than accidents, and no longer the habitual state of a eonsiderahlc 
portion of society ? ’ — Cohiiorcbt. 




CHAITER III 

STATE ACTIVITY: HISTORICAL DEVELOPMENT 


PRELIMINARY 

W S have examined the nature of the State in a general fashion, 
and the relationship between political and economic insti- 
tutions. But body and jjrccision can only be obtained 
from the study of concrete institutions, men, and activities. In the 
following chapters we analyse actual political behaviour and its pro- 
pelling forces. These arc important in themselves as the things by 
which we immediately exi>erienee the State ; for we live with institu- 
tions and other people, ami not with remote essences and humours 
like Sovereignty and Authority. But anal}'8i8 reveals also the general 
nature of political institutions. The quality and extent of ‘ Stateness 
if we may employ such a phrase, is immanent in each particular Depart- 
ment, Parliament, Official, Function, and Local Authority, and each 
governmental institution, however apparently trifling and insignificant, 
discovers the inner being of States, 

Among the manifestations of the State, its functions hold a car- 
dinal position, and an examination of the conditions of State Activity 
is elemental to the comprehension of the seemingly inextricable con- 
fusion of parts which constitute the State. 

There are conditions, under which all government, be it local or 
central, unitary or Federal, executive, legislative or judicial, demo- 
cratic or autocratic, labours, and they determine the form and purpose 
of each particular piece of mechanism. It is to those conditions wc 
must attend. What are the conditions which compel the State to 
undertake certain activities, and enable it successfully to perform 
them, and the conditions which place a limit to its successful activity ? 
An exact answer minutely fitting the facts is impossible ; the work 
of a decade upon this alone could not include all the facts. But it is 
possible to establish, from a number of critical examples, a few gener- 
alizations of which the political scientist should be aware. The very 
broad conclusion which emerges from a study of this kind may be at 
once stated, though its full meaning is to be found only in the more 
detailed set of considerations. Nature is no kinder to the Sta;^ than 
it is to men otherwse organised : nor is it more severe. 

69 
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Let ns first clear the groand of some common fallacies. We use 
the teon State activity, as the most neutral discoverable, to avoid the 
insinuation of a sense of praise or blame into the discussion. More 
usual than State ‘ activity ’ is State ‘ interference or its equivalents, 
in German, Einmischung, and in French, Ingtretice. These three 
words are dyslogistic : they are used, in common parlance, as weapons 
in political conflict : they may be used in a praisewortliy sense when 
it is desired that political institutions should be employed to stamp 
out what is conceived to be unjust, ugly, or without utility, they arc 
used when the activity of the State is represented as Iiaving a sinister 
effect upon the otherwise good, beautiful, and useful spontaneous 
activity of men and women. Both senses have their j ustification at dif- 
ferent times and places, for no State has ever perfectly satisfied all men, 
nor has any completely dissatisfied everj’body, but as scientific tools the 
words are to be u.sed only with eircumspeetion, .md better not at all. 

Further, great care must be exercised in the use of the terms ‘ aims ’ 
and ‘ purpose ’ of the State. Tbe.se open the way u.siially for doctrinaire 
pronouncements upon what the State ‘ ought ’ to do, or falsi- histories, 
that at a point of time in the past, the State was created with such 
and such a list of activities to perform. It is enough to say here that 
a pari* pris must be avoided, and attention concentrated upon what 
actually imposes activity upon the (State and the conditions of its 
success or failure. 

Before we analyse a number of actual examples of State- activity 
in different countries vre may learn a good deal by (-onsidering (ir) the 
manner in which some notable political thinlcers have dealt with the 
subject of State activity, and (6) the historical growth of the theory 
and practice of State activity. 

THE PHILOSOPHERS 

The great political philosophers have either simjily taken up a 
subjective position, and prescribed an absolute and highest good, and 
therefrom deduced the ‘ purpose ’ of the State : or they have gener- 
alized from history and pretended to see a ’ purpose ’ therein, which 
they judge as good or bad, and which defines the e.xtent to which the 
State ought properly to act. These two methods are not exclusive ; 
the same pUlosopher finds that history supports his absolute good, 
and that the absolute good, strangely, is patent in all history. 

Thus Plato seeks the Just State, or that in which all are happy, 
and is therefore obliged to prescribe for an army of Guardians, specially 
trained, without private property, and many other institutions, like 
the destruction of the family, some possible, others impossible of 
achieveinent.* So also Aristotle, but with a dightly difierent pre- 
supposition about the purpose of the State and consequently of its 

* Bepuldic, 416-20. 
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necessary institutions.* 8o down to our own times, people like Kant,* 
Humboldt,* Mill,* begin with some such proposition as that ‘ Nothing 
in the whole world, or even outside the world, can possibly be regarded 
as good without limitation, except a good character ’, and then pro- 
ceed to argue that the State shall be Republican and Do-Nothing, 
while others, like the German Romantics, argue that the State is a 
‘ great, energetic, perpetually-moving, living whole ’, and ought to 
‘ serve every conceivable jmrpose 

Now we do not, and cannot, know the purpose of the State as a 
general and universal thing. For States differ according to time and 
place and the myriad circumstances of which their Statehood is com- 
posed. We ranuot establi.sh, save with speculative and mystical 
vagueness, the validity of any purpose or aim, such as we have here 
discuasi'd, any more than we can discover the purpose of human life 
itself. The ultimate refuge of the thinker defending such propositions 

* ArifttotUs PoUiua, II, (1tap. II. for his criUquo of Plato’s doctrine. 

* AftUtphyAifA of Kthirn : ‘ Nothing in tb<* whoU* world, or oven outside the world* 

can po^sliily l>c rcganlod as without limitation except a (;ood character \ and 
cf. Thf l*riiirkplPH of Politiral where freedom, the conditions of which ought 

to lie provhlctl by the State (and only tho'«e conditions ought to U‘ provided) ia shown 
to lead ultimately to tlu* Perfect (h^ncration. 

» llhrr U '*M<n ut4*i Ziarh dft SUtaitsx translated, 1854, as Sphtre of 

thp ('(. (’hap. li : ' 'J’lu* true end of man. or that which ih presenbed by the 

eternal and iinmntalih* (UetateH of reavui, mid not suggeated by vague and transient 
dviim*K« is the highest and must haiiiiouiouH des4‘lo{mu>iit of hia powers to a corn- 
plcte and consistent whole. Prmlom is the grand and inclLspcnsabie condition which 
the poasihility of sudi a d(*veio|iritcnt prt*sup]>04cs ; but there ia besides another 
ciwtuitial— intiniaU'ly cuniicclcd with friHnlom it is true — a variety of situations. 
Kveii the mu*it free and se]f*n*liant of men is thw'nrted and hindered in his develop* 
ment by unihirmity of position.' Hcm*e. h't the State do nothing, or next to nothing I 

* * Whatever theory we adopt resjicMMing the founflation of the social union, and 
under whatever {xilitieal iiistitiiiionH we liv’c, then* is a circle around every individual 
human iK’ing whu'li no government, la* it that of one, of a few*, or of the many, ought 
to lie permitted to over'^tep : there ls a part of the life of every person who has come 
to years of iliscretiun, within which the mdividuality of that pi*rson ought to remain 
uncontro]h*<l cither by any other tiidivi<lual or by the public collectively . . . the 
point to determine b, when* the hniit should lie placed ; how large a province of 
human life this rt'serred territory hh<}uld include. I apjirehend that it ought to 
include all that part which I'oiicenis only the life, whethcT inward or outward, of the 
individual, and docs not alFcv't the iiiten*sta of others, or affects them only through 
tike moral influence of example.’ /Vtnctpf's of /’oMiciil AVoaomy, Book II, Chap. XI, 
2. He expatiaios upon Ibis, and all his ^(K*<*ial cliiM'Ussious are coloured hy this primary 
and ovcrwhelmiug deHuWatum, the ultimate to which many other desirable things 
should be aacriticed if its realization is im|K>M<iblp otherwise than by such saorifioe. 

* JSfeiHCAic der NfiKifsI'anst, Eiln. Iti22, especially Lectures 1 to IV. The theme 
is this : * The State is not mt*rcly n factocy, farm, insurance company or meroan* 
tilistio society ; it is the inner combination of the total physical ana spiritual needs 
of the whole internal and exU*niaI life of a naUoo to a great energetic perpetually* 
moving whole.* * Order, fri'odom, MH'urity, law\ the happiness of all, are subliiM 
iiieas for those who coiicidve them idea-wise ; the State, however great and sublime, 
however comprehensive, however much it rests in and upon itself, does not diaclaim 
to be considered, among uth(*r things, as though it existed only for one of these pur- 
poses ; it is, however, tixi big. too full of life, to devote itsidf to one of these purposM 
exclusively and alone to please the tlieurists ; it serviw everytliing they wont, it 
serves every eoniH^ivable purpow*, Ummuht it servi^s itself.* 
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is in a pnsonal scheme of human values, which may or may not at any 
particular time and in a particular place have been pursued. To 
postulate a ‘ purpose ’ or an ‘aim ’ for the modem State is a dangerous 
proceeding : the possibilities of error are immense : at the most it 
is barely possible when confined to particular States, and the duration 
of the ' purpose ’ to a limited period. Even then, when all the modem 
oracles, with their babble of conflicting tongues, have been consulted 
— ^the Parliaments, the Kings, the men in the street, the Press, the 
laws and their preambles and clauses, the social philosophers, the 
novelists, the dramatists — when all this has been reduced to theoretical 
order and compactness, when confusion has been ruled out and the 
fundamental animation discovered, the intention must be confronted 
with fact : it is necessary to ask how much is so sincerely meant that 
it is actually executed 1 In any case, the formulations are so wide 
in their potential meaning, that they may be overturned by adver- 
saries or invesied with additional meaning by friends ; and any two 
persons commencing with Happiness, Virtue or Justice, may proceed 
to such deductions, that two who are happy, or wtuous or just may 
end, as so many have ended, by ordering the incarceration, the ostra- 
cism, or the death of each other, on the grounds that the State is in 
danger.^ These formulations take us no nearer the essential question ; 
what is the State able to do ? 

These teleological conceptions are blinding, but they are also 
strongly dynamic. In the modern State, where democratic govern- 
ment is in operation, political parties base their programmes and 
promises upon such assumptions regarding the purpose and aims of the 
State. They deduce therefrom its proper activities and advertise 
them in the hope that the purpose will have so compelling a spiritual 
effect upon men and .women that it will attract votes. And, of course, 
the acceptance by the voters of the programme is actually a step 
towards the realization of the purpose. Parties have their ideology 
and their historical generalizations as individual philosophers have.* 

* Cf. Abraham Lincoln, Addraa in Baltimore, 18 April 1804 ; ‘ The world ha* 
nerer had a good definition of tho word *' liberty ”, and the American people, jiut 
now, are mneh in want of one. We all deelare for bberly ; but in uning the eanie 
word we do not all mean the aame thing. . . . Plainly, the sheep and the woiif oie 
not agreed upon a definition of the word “ liberty ” ; and preriBely the aame differ- 
ence prevuls to-day among us human creatures in the North, and all professiiig to 
love liberty. Hence we Iwhoid the process by which thousands are daily passing 
from under the yoke of bondage hailed by some as the advance of hberty and bewailed 
by others as the destruction <rf all hberty.’ 

' The best example known to us of the influence of such an historical generaliza- 
tiwi upon a party pn^ramme is that of Marx’s doctrine (itself tho product of a revo- 
hitionary mind workii^ npon history through the medium of Hegel’s dialectio), upon 
the Social Democratic Party of Oennany. Not that similar connexions oaimot be 
seen in other countries ; but in this cose the influence is, by hazard, siiigalarly striking. 
In 1921, when the party was setting its house in order after the shocks of war and 
revolution, it was oblig^ to consider how far the old {nogromme should be alter^. 
But to alter a programme is neoesaacfly to fall back upon the postulates and alter 
them. This was to rewrite Marx by * rewriting history ’. 
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One final remark may be added. The written constitutions of 
modem States all contain clauses — usually the Preamble — ^which 
purport to be the expression of the nation’s ‘ purpose The American 
Coimtution which was the earliest (1787) has a Preamble which runs : 

‘ We the people of the United States, in order to form a more perfect 
union, establish justice, insure domestic tranquillity, provide for the 
common defense, promote the general welfare, and secure the blessings 
of liberty to ourselves and our posterity, do ordain and establish this 
Constitution for the. United States of America.’ 

It would be highly interesting to compare any particular interpre- 
tation of this, with many of the laws and activities of the American 
nation during the nineteenth century.^ 

HISTOlUCAL 

'The history of State activity falls into three periods ; the first, 
up to the time of Adam Smith ; the second, from the turn of the 
nineteenth century to about 1870 ; and the third, since 1870. 

1. To 1776. Adam Smith’s great work was the first systematic 
treatise inimical to State activity, and until his time it seemed the 
right and proper jmlicy for the State, through Parliaments or Kings 
and their s«‘rvantrt, w’iilely to regulate human activities, and laissez- 
faire, indeed, appears as a brief exception in centuries of activity by 
the State. Before the .Middh* Age.s, Princes and Kings sought to 

' PreamWe to ! (1) CtmMilutifmaf lhfSirii<a(''mifnleratiori,201ilaylilit ‘‘Vouiant 
affurmir FaUiancr do Conffdffra, mainlmir U accmitri Vu»itf, la forte et thomievr dr 
la Nation sHime, a adoplr la ('onatitntion fd’raU xiiiraiitr' : (2) Art of Parliament 
entalilielting the t of the t'ominoHWinIth of .tiielralia, t) July lUOO : ‘ WbeieM 
the iipople of New Month Wnlcs, Victoria, South Australia, (/urcnsland and Tasmania, 
humbly rclyinft on the blessing of Almighty Uod, have agreed to unite in one indis- 
soluhle Federal Commonwealth under the Crown of the I'nited Kingdom of (treat 
Britam and Ireland, and under the Cunstilntioii hereby established : And whereas 
it is expedient to provide for the admission into the Commonwealth of other Atis- 
traiaaian Colonics and possessions of tho Queen ; Be it therefore enacted . . .’ ; 

(3) The Conetitnlion of the Herman Umpire, Itt April 1871 : ‘ His Majesty the King 
of Prussia in the name of the North (ierman Confederation, His Majesty the King 
of Bavaria, His Majesty the King of IVurtembuig, His Koyal Highness the Grand 
Duke of Baden and His Hoyul Highness the Grand Duke of Hesse and by Kbine, 
for those parts of the Grand Duchy of Hesse which are South of the river Main, 
conclude an everlasting Gonfederation for the protection of the territory of the Con- 
federation and the rights thereof, as well as to care for the welfare of the German 
people. This Omfederation will bear the name “ German Empire ” and is to have 
the following Constitution ’ ; (4) The German Conetitution, 1819 (Weimar) : ‘ This 
Constitution has been framed by the united German people, inspired by the deter- 
mination to restore and establish their Federation upon a basis of liberty and jostiee, 
to be of service to the cause of peace both at home and abroad, and to promote 
social progress.’ (6) The Aet of the Free State Conetitution, 1922 ; ‘ Dail Eiteatui 
sitting as a Clonstituent Assembly in this I'mvisional Parliament, acknowledging 
that all lawful authority comes from Go<i to the people and in the confidence that 
the National life and unity of Ireland shall thus be restored, hereby proclaims the 
establishment of the Irish Free Stale {otherwise called Saorstat Eirearm) and in the 
exercise of undoubted right, decrees and enacts as follows : (1) The Constitution set 
forth in the First Schedule hereto armexed shall be the Constitution of the Irish 
Free State . . . (Baorstat Eirearm).* 
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legnlate hunting and pasture r^hts, and the emergent Ettate in the 
V manorial system and its variants arranged and enforced the rotation 
of crops. Safety from foreign foes and peace within the country were 
consciously planned ; military organization was established ; courts 
of justice set up. Roads and bridges were built and legal compulsion 
put upon local bodies of people to maintain definite stretches thereof, 
under penalty. Boundaries were demarcated, and stones set up as a 
sign. ^ All tills was rudimentary in conception and execution by modern 
standards ; but the intentions arc evident : to safeguard life, to 
establish an order in (‘conomic processes upon which people could 
reckon, and which would avoid bloody and wasteful conflict, to create 
means of communication, to set up that first and essential element of 
"property, social security. As uidnstry and trade developed the central 
authority attempted to go further: inquisitions were made into the 
agricultural and other wealth of the country ; the mintage of money 
wasregulated by law ; alieiLs, especially traders, were privileged and con- 
trolled. and made to pay special taxes. A tentative interference with 
foreign trade began. Prices of bread, ale, and cloth were regulated ; 
and with prices, wages. The influence of the Church was tremendous, 

’ indirectly through its teachings and the prevailing state of belief, 
and direotlj' because the earliest chief counsellors and secretaries of 
Kings were high dignitaries of the Church. The religious teaching of 
the ■ just price ’ * ha<l its practical manifestation in early industrial 
and commercial regulation and in the rules made by the gilds. How 
indeed could all this be otherwise in a nascent and religious society ? 
And this development took place in England, and the countries that 
made up the modern Franco and Germany.® 

At the first sketching out of nation-wide regulation —and it is 
premature to speak of any real national administration - the towns 
took up the tale with energy, concentration and detail. It was here, 
in the municipality, that State enterprise and control bad its fore- 
runner,* and provided the data of lessons for the future. 

For about one and a half centuries from about 14(M) to ] .^oO detailed 

* Cunningham, Tht Growth of English Industry and Cmnmerrt, Vol. I, Vol. II, 
Part I, passim. 

® Cl. St. Thomas Aquinas, Nutuma Theohgira, 2a, 2c, q. 77a, 1 -4, and see the 
discussion bj Ashley, English Economir History and Theory, Vol. I, Chap. Ill ; Tawney, 
Religion and the Rise of Capitalism, Notes on (’hap. I. 

' Boissonade, Life and Work in Medieval Europe, translated by £. Power, Book 11, 
Chap. Ill ; Cunnmgham, op. cil., Vul. I, passim. Upon tho civic authorities rested, 

‘ the great substaunce of polotyk . . . provision, wise and discreet guydinge and 
surveying of all officers and others dependinge, concemynge the comune vrele of the 
hole body of this worshipfull Tounc and precincto of the same ’, cited W. J. Ashley, 
op. cit., Q, 8. 

*lipson. An Introduction to the Economic History of England, London, 1016; 
Tawney and Power, Tudor Economic Documents, Vol. 1, Sration 11, Toons and Crafts, 
Numbrrs 8, 12, 17, 19, 20. Leonard, The Early History of English Poor RdRef, Chap, 
III ; Webb, English Local Oovemment ; English Poor Lao History, London, 1027. 
Part 1 ; Salter, Home Early Tracts on Poor Relief, London, 1926. 
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municipal operation prevailed, by the test of its own principles, not 
inefficiently.^ It had all the necessary conditions in its favour. The 
municipality at its largest was not populated by more than ten or 
twelve thousand. Its character and possibilities could therefore 
be known without difficulties then insurmountable : it was a unit 
calculable and supervisable. and manageable with primitive accounting 
methods, man and horse-power, and crude means of communication. 
Next, its vital and constituent parts were energetic self-governing 
organizations ; they were willing that certain rc'gulations should be 
made and executed, and their nominees formed part of the governing 
body, to establish rules and ap(x>int officials, and therefore, obedient 
and self-governing, they wen* iiidispen.s<tt>le to municipal policy. 
Until the sixte<*ntU centiirv they vigorously existed. Town govern- 
ment as a whole, and the eompanies, acted within an almost closed 
and cxclu.sive community. The tow'n was the unit of loyalty. It 
had cxt(‘mal rivals, hut that very rivalry empha.sized the oneness of its 
own members. It liad not to fear that its arrangements would be 
disturbed and .shattered by out.side con.sidcrations, V>y other towns and 
the central authority ; it could plan in }>eacc and plan ahead, and this 
gave it economic benefits which naturally were further arguments for 
maintaining (his exclusiveue.ss. Exclu8ivene.ss had another side : a 
special indepen<l(*nce and con.sciou.snes.s of solidarity ; partly a spon- 
taneous growth of fcllow-fe(>ling and the natural first thing to which 
people turned in the establi.shment and development of municipalities, 
and partly, too, the result of the teachings of the Church. This feeling 
of solidarity, whatever it.s main cau.se. whether the consciousness of kind 
in economic and social benefits in the dawn of towTi life, or the Church’s 
doctrines,* a.s taught by a niultitmle of .spiritual officials, wlio played 
a part in popular life far out reaching anything we know to-day, was 
fundamental to the operation of municipal activities. It caused 
men to do and to suffer : to minister and accept administration. 
Paradise and damnation ruled rights and duties ; and council, com- 
pany, official, cruft.sman, trader and consumer submitted to a common 
rule. Submitted : not always, nor every one, but there was a 
consensus the world has not again known since the rise of religious 
doubt, the advent of the ( railing opportunitie.s of tlie sixteenth century, 
and the development of national passions. 

To those who erroneously bebeve that the modern State alone has 
essayed the task of positive action in a wide sphere, the town bfe of 
the fourteenth to the middle of the sixteenth century offers an em- 
phatic contradiction. As soon as the wrider territory now knowu as 
the nation, but then as the ‘ realm ‘ commonweal ’ or ‘ kingdom 

* Cf. my artirlc, ‘ State Activity before Adam Smith ’, in PuUtc Adminislration, 
October, 11(31. 

* Troeltach, Die SozuUkhren der ChrieQkhen Kirchen {Archie fiir SosaaUouaae- 
tehaft uud SozialpoliHk (Vola. XVI-XVIII). 

6 
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attainfid to a state of settled organisation in England, France and 
Prussia, and as soon as the rulers were iirmly established on their 
thrones, what had been done in the narrow area of the town was 
attempted for the nation. 

Soon the three great systems of State activity arose, Colbe,ijiiam in 
France (preceded, however, by a good deal of State activity),* Mercan- 
tilism in England,^ and Cameralism in Prussia and other Germanic 
States.^ Trade and industry, manufactures and agriculture, prices 
and wages, apprenticeship and skilled craftsmanship were tightly 
harnessed in rdes ministering to the prince’s treasury,* the defence,® 

> The mofives were mixed : The Crown wanted money end men : it therefore 
nought to encourage economic activity expecting riches and population to foUow: 
riches gave revenue and popnlatioo, soldiers. Supervision would enable the luxuty 
trades to be stamp^ out. U work were provided there would be social order, for 
vagrancy and mendicancy would disappear. When I/ruis XI, Francis I and Henri 11 
were concerned with the silk manulactuies of Lyons and Toiilouse (14117- l&M), they 
proclaimed their motive to ho * the very great good which could come therefrom 
to the public thing in that men, women and coiidren of all cunditions who were 
without employment would be able to find therein a means of lireliliood (Boissonade, 
IjC SKialimie d’itat, 14S3-1CH1, p. 9). Measures of this kind - the regulation of prices, 
qu^ty, m a n u f actures, wages and such thmgs — as numerous statutes declared, were 
designed to abolish * changes and alterations and daily disputes ’ (ibid., p. 10). 

Clement, Hisloire de Colhfrt, 2 vols., Paris, 1892, is the classic w*ork ; Pepping, 
Carre»p<mdaticeAdmintttralivetoMUTigntdeL(nii3XIV,'Pii,T». ISSU-S.and O. l£utin, 
la Orandeladiulriesoiuteregnt de Louie X/F.Paris, 1899. Martin BaintLeon, Bis- 
toire Corporations de M (tiers, Book IV, Chapter 111, Books V and VI ; Levaeseur, 
Histoire des ('lasses Ouvriires et de V Industrie en France, 1789-1870, Vol. l,C%sp. I, pp. 
19-27 ; A. Babeau, la Ville sous Faneien Rtgime, Paris, 1880, Book V, Chap. III. 

• Tudor Economic Documents, edited by K. H. Tawney and E. Power, London, 
19M ; Cu nn i ngh am, The Oroujth of English industrg and Commerce, VoL If, 6th 
Edition, Cambridm, 1925. Cf. Mun, England’s Treasure bg Forraign Trade, written 
in 1630, puhlished in 1664; many ^itions wore published in the seventeenth and 
eighteenth centnriee, when its influence was extraordinarily widespread and un- 
challenged. See Ashley's edition, 1895. 

Beer, The Origins of the British Colonial System, 1618- 1660, Xew York, 1908; 
Robinson, The Devdopment of the British Empire, Cambridge, Mass., 1922 ; Hardy, 
mstoire de la Colonisation Frangaise, Paris, 1928 ; Abbot, The Expansion of Suropr, 

2 vols., London, 1919. 

» Schmoller, Umrisse und Vatersuchungen zar Verfassungs-Verwallungs — und 
IFirtschafts — geschidtte besortders des Freuszisehm Staates tm 17 und 18 Jahrhurtdtd, 
Impaig, 1898, I, ‘ IJas Mericanlilsystem in seiner historischen Bedrvlung ’ ; Weber, 
General Economic History, translated by P. H. Knight, London, Chap. XXIX, o ; 
Harobet, Studim itber die EntuicUung der Verualtungslehre in DeutsclUand, von der 
zusAcn HSlfte dea 17 Ms zum Ende des 18 Jahrhundrrts, 1885 ; Boacber, Oeschichte der 
National Odcotumik in Deutschland, Hnncben, 1874 ; WolsendorS, Der Polizergedanke 
dea IfodwamSioafa, Breslau, 1918; Small, TheCameraiiata, Chicago and Is^on, 1909. 

* It is significant, though the significance can bo over-emphasized in an age when 
the Departments of State were not yet so well differentiated and autonomoosly 
otgamzed as they are now, that the Controller-General of France, that is the suiweme 
financial officer, was then, even until the Revolution, the master cd all deportments 
ai^ most impOTtantly the supreme master of the Intendants in the' Provinm (see 
Vkdlet, Le Boi et ses Ministres ; De Maroy, Contrtk des Fitumees ; Comte de Lufay, 
Les Seerltaires dlEtat, Vol. I). Fiscal ne^ and cansiderationB dictated the course 
of trade and industiy. 

* An English petition of 1632 utters an everyday oomplaint ; harbonts important 
to the public weal and the safety of its navy bad been rumed by the works of oertain 
pws^, ‘ more regarding their own private lucre than the commonwealth and sueriie of 
ait Beabne ; Tawney and Power, Tudor Economic Documents, Vol. 1, Seotiem VIl, 1. 
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the gloty and the general welfare of the nation, ^ as that was conceived 
bjr the prince and his counsellor. Roughly for two and a half centuries, 
from 1550 to 1800, the process of controlling social and economic 
activities was most forcible and ever-extending in its scope and detail. 

The State was everywhere active : in encouraging and discourag- 
ing industries, by prohibitions and bounties, privileges and mono- ' 
polios ; by sumptuary legislation calculated to cause the consumption 
of commodities whose increase was directly or indirectly productive 
of defensive or aggressive power ; by legislation saying what might 
be worn, by the various orders of society ; by religious persecution 
or toleration ; what .should be manufactured, what grown, what eaten 
and the manner of dwelling-place were dictated by considerations of 
National power. The fundamental emotions of the people were 
stirred and played upon by the rulers (we mean the Kings and their 
various advisers, usually a little knot of men of finance and of affairs, 
for the people were little more than pawns in the game) who them- 
selves were under their sway : National aggrandizement, religious 
piety, the desire for internal onler and obedience, charity, and the 
desire for personal glory, power and wealth mingled with these public 
and divine considerations. 

Little by little the people were overlaid with a vast web of stem 
rules, and almost every action was subject to detailed regimentation.* 
The Prussian State of the late seventeenth and eighteenth century 
became the arch-type of PoUzemlwit or police-State, the meaning of 
which is not that the State was policed in the narrow sense of the word, 
but that it was administered in the sense used by German administra- 
tors and thinkers to denote government — Polizci or (earlier) Policet/.* 


‘ Cf. citation in Clrincnt, 1, 2S2 n. : ‘I know -very well that in order to combat 
my opinion it ia objected that if wr take Htepe to do without foreign countries, they 
wil] do the same to u', tliat tliercfore it is more expedient to leave thmgs as they 
were and have always Ix^n. liut to speak in that way it is not necessary to be very 
well informed to know that wo really have need of no one else and our neighbours 
have need of us. The kingdom has generally everything within it, with very small 
exceptions ; but things are entirely different with surrounding States : they have 
neither wine, nor com, nor salt, nor hemp, nor brandy, and for every necessity they 
must have recourse to us to obtain it. It would therefore be to profit very little from 
tile good which Qod has done it if we give it away for things with which we can easily 
dispense. If we cannot avoid letting foreigners have onr money, it ought not to be 
for anything but what comes from outside the kingdom, like spices, which have to 
be sought in far-off lands or to be obtained from the Dutch. As for the rest we must 
do without them and see to it that luxury does not tempt us to do so prejudicial to 
the State.’ (From a volume attributed to Courtilz do Sandras, published in 1694, 
entitled Tatament politique dt meuire Jean Baptiale Colbert.) 

* This is treated with great aeumen by Wolzendorff, op. cit. 

* Tills meant acoording to the Cameralist Justi (Small, op. cit., p. 440), who spent 
a good deal of time upon its definition, ' The science governing the various oeoupa- 

aocoiding to the purpose of the state.’ The same writer said further, Two 
uses of tile term Policey are common to-day i first and most generally, ‘ all measures 
in the internal offoin of the eountiy through which the geneml fortune of the state 
may be more permanently founded and increased, the energies of the state better 
Dsed, and in general the happiness iff the community promoted. ... In the narrower 
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Its quintessence was State regulation over as wide a field of life 
as the rulers believed themselves justified in controlling ; and in the 
nature of the Germanic States of the eighteenth century, in the nature 
of the political thought, the economic needs and the metaphysical 
background, this implied State activity on a very wide scale. 

Eighteenth-Century Benevolence. The age of enlightened and 
benevolent despotism ' spread everywhere. But the Cameralists 
supplied two things lacking elsewhere : (1 ) a logical and detailed pro- 
gramme for the application of the essential doct rincs ; they maintained 
a tradition, developed further an alrea<ly long series of treatises, and 
taught the old and the new to generations of students at the Univer- 
sities, — and (2) they also insisted, as never elsewhere, upon an admin- 
Lstrativo organization and a civil service with (jualitics deliherately 
adapted to the work.® The Prussian people thcrchy enjoyed a State 
that was well and honestly administered, though the virtue wtis rela- 
tive : but they were obliged to suffer restrictions which became so 
galling that poets and dramatwts cried out against them in work.s 
which achieved the widest pojiularity. The full doctrine of the Police 
State or Benevolent Despotism is to Im- found in the work.s of Christian 
Wolff. Its doctrine is also the eoramoidy acccptcil code of France 
and England in the same century; but in Kiigliiiul the doctrine of 
State activity tvas not extendini and carrmi out ax in Franco and 
Russia (and Austria), hoeause while these countries had a professional 
civil service spread over the country and actuated by the central 
authority, England carried out Jicr policy of State interference mainly 
with reference to foreign trade and the acquriition and development 
of colonies, while her domestic administr.itioii wa.s, in its higher 
branches, given up to the mercies of the ignorant, slothful und corrupt, 
and unpaid officers and J.P.s. of tow'D.s, coiintic.s ami parishes, and the 
foppish wa.strels and their underlings in Westminster and Whitehall. 

The Foundations of Success, and its Price. What w'ere the 
spiritual foundations of these systems of State activity, and w'hat 
practical effect did they have ? Tlie first que.stion is easily answered, 
that is, it is easy to enumerate the influences though it is difficult to 
ascribe to each its proper weight. The State was new, it had but 

Benae wo unilentand by Poliriy eT<Tything which is rciniisitc for the gooii ordering 
of civic life, and especially the maintenance of good discijiline ami order among the 
enbjecta, and promotion of all measarcii fur the comfort of life and the growth of the 
sugtaining aystem ’ (Nahrungaatand). Hmall, op. < it ., p. 440, trurialatca tliia term 
‘ suataining ay atom but 1 cannot make any acnac of aucli a tranalation. I believe 
that wealth-producing claaa is what Juati meant. 

1 Wolzen^rff, op. cit. ; Ardoschefi, La Intendant* de Proeinre suiu Louit XI'/, 
Paris, 1909, pp. 195, 313 footnote, p. 213 : * Vamour df la patrie, I'amoHr du bien 
public, dit un contemporain, at «ne pknue jui at troaefe dam la l/ouehe dr lout le monde ’ ; 
p. 213, footnote (41), * Le mot de birn fauanre at mndmr ft il ti’y a pac tin dfmi-nerle 
gu'on entendaU,en parlant dt la rharUf.qn’irn artr dr, devotion let le produit d'un eenti- 
meat rdigitux * (Mobeau, Kechtnha mr la popiilatton, II, SI note), 

* This ia treated in detail in Part VII of this work, on The Civil fiervke. 
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recently emei^ed out of the agonies of combat, and even in the eight- 
eenth century the process of violent aggrandusement was not yet 
ended. In such a condition men’s fears of authority, and their patriotic 
hopes in it, form a reservoir of energy from which sacrifices can be 
obtained, even if those sacrifices are not strictly related to the aims and 
ends of conquest and defence.^ Restrictions whi<-h would not be 
brooked in the ordinary state of p<-aec and peaceful mind, when the 
temper would grow impatient in the normal course of industry and 
life, are j)rossed forward by the body of psychic forces to which we 
give the collective name Patriotism, and the burden becomes a joy. 
All this is botind iij) to some extent with the person of the King 
who, everywhere the conqueror of flic Pope, is said to be the Victorious, 
the \Vi.se, the Peai-e-maker, or the Saint, (Jloriose, Svrenit/ui, Clementiu, 
the Magnificent, the Great, the .lust, or Very Christian, the Philoso- 
pher, and l>ri (Irnliiu who certainly lives in an atmosphere, and 
amidst a ceremonial, in which all virtues are magnified, while vices 
are s(>dulously hidden from the contemporary populace to enrich the 
reading of a later generation. - 

Th(' State entered a Held in which the extent of its territory and 
population was a .singularly important condition of success in the 
things men wanted : international mercantile and colonial .succeas, 
and the regulation of dome.stic conditions to ensure this. 

The sense of .solidarity, we may even say the sense of State, which 
hud enabled the municipality to frame and execute its regulations, 
lieeame in the sixteenth and seventeenth centuries a national ron- 
Bciousne.s.s. The gi'iieration and strengthening of the national spirit 
in the strugules between Poj)i' and State, the break-down of the old 
settled order by the Henaissance spirit, the awakening of enterpri.se 
and ac<|ui.‘<itivene.s.s by the di.scovery of lands and wealth in the Far 
East and Far M’est, gave the power of attracting and directing human 
energie.s t<i the only unit big enough to «'nter into a struggle for posses- 
sion, the nation, with it.s area and population extended as far as 
possible. Even now, in an age of machine-guns, the world reckons 
in man-power : how much more so when the only mobile energy 
available was contained in the sinews of men and horses. The state 

* C'f. the to the adaption of the Ouiistitiitioual Amendment (IH) on Pro* 

hihition in the towardti the end of the War. 

• Figgis. iSiuduji ill hAitical Thought from Orraon to ; Carlyle, A Hmt&ry 

of Mf'duvnl Vnlitical Thtory in thr Bfishuet portrayed ita features ; God ha<l 

ettfabltHhed Kings a*« liis mniUters and through them reigned on earth, and for God 
they acte<l for the good (Bossuet, Politique tiree dej jtropre^ paroles de. V^criture sainte^ 

111, art. 2). *Thc }>ower of God mok<»< itself felt instantaneously from ono 
oxtremit)’ of tho earth to the otluT, and thna. too, does the power of the King art 
all over the Kingdom. The royal authority holds the whole Kingdom in order, 
en f'tatf ah God holds the uorld in order. From the prince all orders flow: 
they cauBo magistrates and uaptains, <'iti/.en8 and soldiers, provinces and armies hy 
Ma and by lanu to act in concert : the prince is tho image of Clod, who, sealed on his 
throne in the highest heavens, makes all nature function * 
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of mind was one in which the desire for national power mingled with 
tiie dieer incomprehensibility of individual freedom, which mi^t or 
might not have been regardful of the necessary power of the State. 
In England the evolution of the desire for power is marked clearly by 
the reign of Henry VII ; of him Bacon Hm said that ‘ he bowed the 
ancient policy of this realm from consideration of plenty to considera- 
tion of power Now flourished the raison d’etat. 

Further, in the infancy of an organization, things are done and 
suffered which maturity alone can condemn and amend. What was 
the alternative ? The very things which men feared and hated — 
localism, ecclesiastical strife and oppression bj' tyrannical individuals 
and overlords. The choice among alternatives can only come when there 
are alternatives theoretical or actual, and at the origin of things there 
are, by hypothesis, none. The State enjoyed the benefits of an almost 
complete consensus of opinion. This itself was only part of a much 
wider state of mind, that of the Ages of Faith. The Church was still 
the paramount educator of youth, the English State, indeed, gave the 
Church of England the monopoly of it.* ‘Man ’, in Kant’s words, 
‘ had not yet made his exit from the state of his self-made minority.’ 
Church and Princes were rarely questioned. 

Two other conditions which produced State Activity retjuire em- 
phasis : the fiscal needs and policy of the government ; and the pres- 
sure of commercial and industrial people who pursued their own inter- 
ests consciously or unconsciously under cover of claims that the 
nation would benefit.* 

Even as these conditions secured for the State that general obedi- 

‘ Cf. Bacon, Hiatory of Hmry VII, Works VI, p, 95 (London Edition, 1870) ; Cun- 
nin^iam, op. cit., I, 479, 480. 

* Cf. Adamson, Hiaiory of Bduratioo ; Fiske, Tht Brgmninga of Hrvj JCnflaml, 
London, 1889 ; Parrington, Ifain Cnrrenti in American Thought, Vo). I, 162011800, 
The Colonial Mind ; Aubertin, L' esprit jmblk au X VII le sifrlc, Paris, 1873 i 

* The fint condition is (jnite patent in French policy and in German Cameralism ; 
the royal treasury and its' drflrits rrere the measure of State interference. In these 
oountxies, hovrever, the rulers did not let themselves be swayed by the interests of 
their mercantile classes which wore less important than in England. State activity 
was, indeed, the activity ordained by the legal governors of the State ; and the secret 
or open influence of others was strictly subor^ated to public pulley, especially as 
tins so often coincided with the fiscal needs arising from the wars and the prodigal 
court life (the latter in France, mote than in Prussia) of the seventeenth and eighteenth 
centuries. In England, the second condition, the pressure of the mercantile closs^ 
played a greater part in moulding State activity. The merchants, besides being 
powerful because they were rich, Imd the ear of the governing councils directiy or 
indirectly because they had representation in Parliament. The ^ty of London 
played a greater part in the life at England than Paris in France, or the various capi- 
tals of the Germanic States in the surrounding areas. Merchants thronged West- 
minster and the Palace (they found places on the Board of Tirade), and they, and 
the great families, so far from being subordinate to the Crown, had in 1688 snbor- 
dinated the Crown to themselves, and they moulded State activity bemuse they 
had seized the State from the Crown, and had not yet themselves bewme subject to 
the whole peopla. Cf. Andrews, Councils and Committees of Trade in the Beventeenth 
Csnbiry. 
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enoe wUch is its veiy life, others were arising which eventnallj 
penetrated Leviathan, and dispersed its ancient elements. 

Another question has yet to be answered. Were the regulations 
eSective ; how much success did they have ? What hindered that 
success ? No answer can be given until the question is made more 
precise. When we ask, did they achieve their object ? there is the 
broader object and the narrower. The broader object was said to be 
national strength obtained through national wealth. But this aim is 
constituted of a tremendous number of ingredients, the balance of 
trade, the increase of population, the manufacture of certain articles 
in sufficient quantities to ensure adequate defence in war, and so on. 
No exact inquiry has ever been made into the effect of mercantile 
regulations upon these things. We know generally that all countries 
prospered ; but the causes of prosperity, like the growth of knowledge 
and the increased international division of labour, were so powerful 
that enrichment was possible even if the regulations were economically 
unsound. It is certain that all countries lost much in aggregate 
welfare, in order that they might he well-off in some particular aspects, 
in the possession of certain manufactures, of colonics, and, in the case 
of France and England, of large and well-equipped na\^es. This, too, 
is certain, that we cannot find any widespread challenge to the policy. 
Whether these things could have been obtained with less expenditure 
and dissatisfaction is another question, and one that has not been 
answered by economic historians in the kind of detail which alone 
would be useful to us. An incessant struggle was needed for success. 
There was no general spontaneous obedience to the demands of the 
State, and the State was compelled to explain itself and leprove its 
citizens or officials in preambles to statutes and in circulars, and 
thus secure obedience.* Statute after statute complained that the 
previous ones had not been properly kept. Numerous officials were 
necessary ; and in all countries customs officers became the watchdogs 
of import and export regulations, and were perhaps the best hated of 
all.^ But the inspectors of industries of various kinds were not less 
detested and deceived wherever possible. In France and Prussia 
State activity at home was taken seriously * and carried out by pro- 
fessional administrators, in Prussia by expert and specially trained 
men, while, the central authority maintained a strict and continuous 
and almost vindictive superintendence over its agents. In England 

> This is observable in the English Ststnte Book, end though the preambles were 
originally remnants of the petitions by Pariiament to the Crown for the grant of 
recess, they continued into a later age when they were made to subserve a different 
muFpose. In F^noe in the eighteenth century ordmanecs and laws, central and 
ioci^ were given preambles dehberately designed to teach and persua^ the public. 
Cf. Ardaschoff, <m. cit. 

' Sec below. Part VII, no Civil Sarice. 

• SohmoUer, op. cit., VIII, DU weuizuehe SeUeitindiutrU im 18 Jakrhundtrl 
und ihre SegrUndtmg dui^ fritirich osa Oroazm. 
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amateuiism prevailed in the local Justices, and the government of 
the towns, and the poor-law in the eighteenth century is an eloquent 
testimony to its insufi&ciency at that time and in the circumstances, 
and an illustration of the fact that the success of the activity of the 
State like that of any individual depends upon the ability and char- 
acter of those who perform it.* English commerical policy was success- 
ful through unscrupulous sacrifice of Ireland, victorious wars which 
brought rich colonies, and the favourable maritime situation of the 
country. To this success the Navigation Acts contributed. Success 
was bought by methods which had not taken into account an ultimate 
possible loss - the loss of the American Colonies and all that came of 
that in war, commercial embargoes, and destruction of shipping. The 
State can often win its way, as a private individual can, if it is ready 
to make the future pay for the present, and nation as well as indivi- 
dual may accidentally stumble into such a course without deliberately 
intending to set present gains and losses against those of the future. 
If Colbert, Cromwell, Grenville, Frederick the Great, the Kings of 
France and their counsellors could have foreseen all the consequences 
of their policy they may have pursued other ends, but such knowledge 
is possible only when experience and science art' at hand to teach, 
and even these have their limitations : m proportion to their magni- 
tude, the activity of the State is seennngly successful until the day 
a reasoned balance is struck. 

The activity of the French State was more or less successful, but 
at what cost ? Its officials were recruited in an infamously wasteful 
fashion : for men like Colbert came but once in a generation.* The 
peasantry, whose agriculture was deemed inferior to the glory of 
manufactures, commerce and colonies, was so oppressed that the only 
possible issue was violent Revolution ; the crude repre.s.Mion, fines, 
imprisonments, litigation, developed a mistrust and hatred of public 
administration hardly eradicable, it seems, even now, from the French- 
man, however much Itc may agree w ith State activity as a theory ; and, 
according to some authorities, weakened all trust in self-govern- 
ment.® But these are great prices, though there is no way of reckon- 
ing them in francs. Further, several generations of French men, 
women and children were obliged to live under a restrictive regime 
which, as far as we can tell, diminished the total aggregate welfare 
possible in a spontaneously developing individualism. We may ask, 
too, would not manufactures and commerce, if left to themselves, have 
better satisfied tbe originators of restrictive schemes, if these could 
have observed tbe long run outcome ? 

* Gf. tbe Webbs series on English Local GoTcmment and the History of the Poor 

Law. 

* See below. Part VII, Civil Servire. 

' Thus He Tocqurville, L’Ancien Regime et la Revolution, Paris, 186G, and Buckle, 
Binary of Civilizatum w> Sngland. 
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The Downfall of State Activity. When men had experienced 
these things for a couple of centuries they began to doubt their 
wisdom. Opinion became rational and individualistic ; where, before, 
it had been traditional and social, it now became, to use a term which 
has passed into quite general currency, utilitarian. The Absolute 
Good, whereby men judge of temporal things, changed its nature : 
until the middle of the eighteenth century it had V)een an end insep- 
arably connected with that social grouping called the State ; now the 
Absolute Good became charged with individual values.* The En- 
lightenment spread : people ceased to believe, as before, in miracles, 
books abounded on the Oi-der of Nature, wits like Voltaire laughed 
royal and religious nonsense out of men’s hearts, philo.sophers like 
Christian Wolff (whose work began with a picture of the Hi.sing Sun 
spreading its enlightening rays upon a world dwelling in obscurity) 
systematized the results of this mental revolt. The world quivered 
with a new excitement at Schiller’s Herculean strokes which laid bare 
the pr€"tences and ba.seness of political rulers. Rousseau conceived 
of society as originally atomiztsl (if .society is j)o.ssible when it thus 
originates). Rut what was most important was the emphasis jjlaced 
upon the individual man as the sovereign creator of the State. Kant 
himself crowned all by his worship of man’s ratiohal nature, and, 
catching fire from Rous-seau,® dfslicattnl his talents to the gospel of 
Progress achievable in the State through man’s dynamic and unfettered 
reason. In England Locke had created a set of doctritie.s which 
compelled men's everyday thought and behaviour : the State was 
posterior to the welfare of the individual, and its sovereign power 
properly limited by the will of its individual members. Hume’s 
sceptical mind paved the way for social teaeliing.s even more shattering 
to the pretensions of the State than Locke’s. In bi icf, however uaueh 
all these thinkers differed among thenwelves, tliev collectively en- 
couraged a belief that more freedom for the individual and leas State 
activity would be socially fruitful, and, seeond, that man, guided by 
individual reason and untrammelled by authority, would, by the un- 
folding of his nature, attain to a state of perfection. This seeond part 
of the general belief we know as the «ioctrine of Progress. These 
beliefs have suffered strange vicissitudes since their formulation, but 
they still nominally rule modern society and statecraft.® We have to 
ask what influence they had upon the development of State activity. 

* Bonar, Philosophy and Political Economy. 

* Cf. Basch. 

* Kant, The PrinripU of Progres'i (Part ITI of Principles of translated 

by W. Hastie, Edinburgh, 1891 ; Condoreet, JS^uiase d*un Tablrntt hiatorique dea 
proqria de Veaj/rit humairiy 1795). On the whole history see Bury, The Idea of Pro- 
greaa, with wmoh compare C. Bell, CmlizaUon : An Kaaatfi London, 1928 ; Spen^r, 
Der XJntergang dea Abendiandeay The Decline of tlte Weal, 2 vols., translated by C. P. 
Atkinson, London, 1928. 
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At different stages and in different places they had different effects, 
their first general effect being to encourage practical and theoretical 
movements subversive of despotic though ‘ benevolent ’ government. 
The chief systematic contributors are the Physiocrats and Adam 
Smith. 

The Physiocrats. The French hemomistes, called also the 
Physiocrats, formed the first school of thought to break with Colbertism 
and Mercantilism. Their system, in so far as it concerned the problem 
of State activity, reposed upon two pillars : the faith that agriculture 
was the only true productive work, and manufactures and commerce 
of like value, and that individual choice was of higher worth than State 
regulation. All commerce and manufactures were, to them, unpro- 
ductive, and, therefore, all encouragements thereof were social waste, 
especiaUy if they were paid for by burdens upon agriculture. Agri- 
culture alone produced ; only agricultural peoples had the most desir- 
able qualities ; they had pure morals, they increased the population, 
they made good soldiers. Agriculture was the occupation of the 
majority of the nation and provided the greater part of the royal reven- 
ues. While it thrived — and it could easily be made to thrive — recent 
English agricultural progress proved this— the nation would always 
have a good supply of food, but without it the raw material of all 
industrial activities would be lacking. No other form of economic 
activity returned a net jirodvci over and above the labour and capital 
put into it.' 

Existing restrictions in France discouraged agriculture instead of 
encouraging it ; for had it been free it could have driven good economic 
bargains with the industrial population and so have effectively reduced 
the value of the privileges manufactures obtained from the State. 
About the middle of the eighteenth century the best political and 
economic minds in France seemed all at once to be seized with a 
question terrible for all systems and States : ‘ Is all this really 
necessary ! ’ * 

Officials like Vincent de Goumay, famous for the recoinage and the 
popularization of the phrase ‘ laissez fairr, laissez jnmer,’ helped the 
spread of economic theory, by encouraging the publication of treatises 
and translations from the English, himself undertaking those of Child 


^ See Oncken, Oeuvres (eonomiquts et philosophigues dr F, Quesmy, Parie, IB88 ; 
G. Weiileraae, Le Mouvement physiocredique at France, 2 voU., Parix, 1910. 

* Montcaqaien, Esprii des Lois (1748) ; Dupin, Mimoire sur les bl^s {1749). Papin 
wu the oatstanding fermier.ghiiral of his day ; Rousseau, Discours sur VinegaliU 
(1749); BoSon, Histoire natureUe (1749); Mirabeau, Mitnoire sur rutilUi des £lats 
ptovinciaux(l7S0) ; first volume of the Encyclopfdie (1751). The Journal economique, 
nwnsoted by Matesherbes, commenced publication in 1751. He complained Giat 
tbrne were many traths contrary to the system of administration in Prance, irhloh 
everybody — the educate^ unedooated, lalnnrers and artisans — uttered day by day, 
but these vere iu>t printed. G. Weulersse, Le Mouvement pAysiocrotigue, 1, 27, 
fooisiote. 
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and Joshua Qee, earl^ free-traders. All in all, as Voltaire said, ‘ about 
1750 the nation, snrieited with poetry, tragedies, comedies, operas, 
novels, romantic histories, and even more romantic moral reflection, 
and theological disputes over divine grace and convulsions, began to 
reason about com.' ^ 

The second tenet of the Physiocrats was freedom of trade from 
State encouragement or discouragement. Freedom of the individual 
to go where he liked, work where he liked, buy and sell what he liked 
at the price obtainable by free bargaining, provincial and international 
frontiers notwithstanding. The gospel was bound up with their theory 
of property. To them the individual right to property in its most 
absolute sense was indeed fundamental, for this was the motive force 
of economic activity. Mirabcau, the Friend of Man. identificfl property 
rights with ‘ the necessity of opening to the activity of the individual 
a free career, an unlimited field ’. ‘ This which is mine ’, he said, ‘ is 
the entire universe.’ * Nothing must force this right, and the State’s 
only business was to see that this principle was respected. For free- 
dom to dispose of possessions was justified by the economy of agri- 
culture which required the intense application of the acquisitive and 
preservative dispositions of man. The right of be^uc.st encouraged 
men to work for ends attainable only l)eyond their own generation, and 
plans made long ahead and works erected for future benefits were the 
essentials of agricultural economy. The tools and capital needed 
would find their best use if they were left to the free disposal of those 
who had an immediate interest in their most gainful application. 
Of all forms of property, property in one's own person, the freedom 
to work, when, where, and how one liked, was the most indispensable : 
‘La terre ne peut fructifier gw sous la main des hoimnes lihres.'* 

Here then was logical consequence ; a theory of almost complete 
State inactivity. Grimm fulminated against the madness of regulating 
everytliing, ‘ la furevr de tro]) gouverner ’ ; and d’Argenson had 
set up as the highest maxim of government , ‘ Pas trop gmieemer ! ’ 
Don’t govern too much ! 

Howeveaf, it was not sufficiently convincing to say that property 
and liberty made for the best social good through agricultural pro- 
duction ; it was still necessary to show' how' this t:ame about. What 
was the motive force in individual human beings of such a potency 
and direction that it could be left to operate without State control ? 
The answer, in brief, was this ; no indmdual human being can seek 
his own good, his own personal interest, without at the same time 
psoducing the public good. 

Society need not fear harm or disruption ; for ‘ every one works for 
others, in believing that he works for himself ’.* This comes about 

* Cited Wenlente, op. oit., I, S5. * Ibid., IJ, 14. ’ Ibid., II, 5. 

* lUd., U, 96. 
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because beings realize the need for reciprocity : in order to satisfy 
their own appetites they are obliged to concede certain satisfactions 
to others. l%e pursuit of our own interests teaches us our rights, and, 
at the same time, our duties towards others. 

Yet what is to prevent this individual pursuit of satisfaction from 
causing subversion, misery, anarchy ? For not all men are good, nor 
is their wisdom remarkable. The Phy»iocrat.s answer ; the interest 
of the individual, and its pursuit, mast be eiiliijhlrtied, that is, he must 
be taught a philosophy of his own best interests and the natural 
possibilities of their satisfaction. 

Government’s part is to leave men alone ; at the most it is to recall 
men to an enlightened view of their interest ; niid this is to be learned 
from the nature of things and of men. The State is properly limited 
to guaranteeing security, property, liberty, and to tiu- declaration of 
the principles of the social ord«T discovered by philosophers. 

The last few ideas deserve closer examination. Upon what 
ultimately did the Phv’siocrats base their convictions ? It is hardly 
enough to say that men's interests are such and such and issue in 
certain kinds of behaviour. Where is the pniof of this ? The 
Physiocrats answered this question by pointing to the physical order 
of the world. All things o]X‘rntetl according to natural laws. The 
human bodies which Quesnay jxiked about in his ciqiacity as Oourt 
Physician were perfect types, and not isolated types, of a natural 
order of human life in society. As for the body there were laws of 
health, i.e. generalizations from observed facts about health whicih 
human agency could not alter, which indeed mastered the human will, 
so, for social life, there were such laws, the product of nature itself, 
and vain was it to seek their alteration by the capricious, ignorant 
intervention of individual or social agency. ‘ Nature said (Quesnay. 

‘ is the universal hygiene.’ Indeed, the systematized text-book of the 
physiocracy was aptly entitled The Saiurnt and linmittial Order of 
Political Societies.^ ' 

The Physiocrats were like all who luive scrutinized the face of the 
heavens and discovered a God w ith whose promise and behaviour they 
are intimately acquainted : admitting that He is all-powerful and 
all-wise, they will not let Him attend to His business alone. And, 
if men cannot learn His ways, they must be taught by those who pre- 

*Cited WeuleiBSC, op. rit.,II, 112. L'Onirr Kalurtl ft Eeundiel Sociitut PoliiiqucJi 
1767, by LeUerciordela Umiir (lane the rdition ollCIOby K. Drpitro). ThoHanfiuinf 
and utter conviction of the Physiocratsthat they had diwovcredlheiiertpct truth atmut 
the caueee and effects of eorial life ib amazing. Men acre governed by novereign 
immutablo and irrefragable lavs, the lavs of things (.Vlirabeau.Hee Weiilersse, up. fit., 
H, 111). Observe the goings and the coinings of men, the march of the seasons, the 
rain, the dew and the sun in the proper time, and the laws of this perennial and 
ben^oent recurrence will write themselves plainly upon your mind. Should you 
need a concise guide to them, call in an able Physiocrat, he has them at his finger, 
tips. 
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tend to know them.^ What, then, did the Physiocrats teach as to the 
activity of the State ? Since the laws were graven on the face of 
nature the legislator could not crcah' laws, he could but declare tiiem. 
The State should be no more than tutelary, securing property and 
liberty and explaining why it did so, for these explanations would 
bring home to citizens the Urdre Nahirelle. ‘ Liberty and immunity are 
the best administrators ’, and ‘(iovemment has practically nothingtodo 
except to disp<‘nae itself from doing anything This was the logical 
and seriously held consequence of the Physiocrats’ genuine belief in 
their natural laws : Grimm once said, ’ All the laws required to secure 
the prosp<“rity of a vast empire can 1 m‘ included in i)() or 60 pages ’.® 

Yet the Physiocrats were trap))cd in tlieir own essential order, and 
at one point the inexorable laws exacted from them a heavy toll. In 
order that men should get to know the es.sentiul onler and that Kings 
(or any form tif government, for to forms the Physiocrats said they were 
indifferent) sliould submit to the inexorable laws, the public authority 
mis to undertake free and eonipidsory public t ducal ion. Quesnay had 
said that opinion governs, and that one must therefore operate upon 
opiiuon. Educ ation was the liret, the es.sential and sublime duty of the 
sovereign. •* For eeideuce publu/iw wa.s the force which the Physiocrats 
supremely trusted. What Witness or Testimony was to religious 
belief and government, that was eeidtnec publique to them : the Word 
which persuades and convinces, and tlu-refore governs. In the follow- 
ing century Progress. Science and Heprc'sentative Government took its 
place.** 

Though the Physiocrats were lamentably in error they had added 
at least two ideas of extraordinary importance to the science of State 
activity : tlic idea of a natural onler of .social behaviour which deter- 
mined the j)ro])cr .scojm* and manner of gov(>rnmental action, and the 
theory that, if the individual w«‘re left untrammelled, the greatest 


^ Thw alHo Wfts the doolriiio of thew pcs|)on«ttl)|p for the Inqiii'tition, Amcriean 
]*rohibition, health admitiiKtrathm. faetory h'gUlutioD^ otu., etc. 

*Thu8, MiralK'aii, cf. WeuUT5*tH.% op. eit., p. 4U. 

• CorrcHpoiuU^nce, 1 July, 17d4 : cited \VculerK»«c, 11, 4!1. Du Pont dc Nemours 
wont further than niost of Iiih rulloaj;uea when he ullowed that the Ktate ahoidd under- 
take poor-ri'liof and public works like roada, bridges and canals, but even he was 
lukewarm alxiut all tjavc public education hy tbu State. Cf. Pont df Scmour» H 
VlScoIe phifftiocratiguff by G. Scholle, Parin, 1^14, p. 114 et soq. 

* QuoHiiay, J>roit Xaiurel, Chap. V'. 

^ The (heoriMtH wen* aH gotnl hh their word : at first in the Jonnifil dt VAgrituUurt 
and later, from 17fi8-77, in the £ph(m<rideA du Citojfevt a monthly journal, they carried 
on the public ditMemiuation of llteir ductmics. VVhen it was under tho c^tomhip 
ofiBaudeau, its founder and proprietor, its title was ('hronique dc VEaprit national; 
under the Physiocrats it bccann* JiiMiothi^que dcs ^ctearf^ morales et politigntea, Du 
Pont, its first editor under the new arrangement, unfortunately allowed the natural 
order of his own coiistitutiun, which was iiivet<‘ratrly procrastinating, so to overcome 
him that ho had to lie removed by his feUow-Physiuerats, w'hose natiual and essential 
order produced in them the iwolulion not to lot the Journal fail in ita purpose.^ 
G. Schello, op. cit., Chap. V. 
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social good would result. In llie first idea tliej themselves erred in 
believing that they had arrived at the complete truth, or even at the 
truth in the part which they had investigated. They too narrowly 
identified their personal beliefs with the designs of Nature. Secondly, 
their optimism was unlimited and inveterate. The most impossible 
explanations were invented in order not to let down the beneficent 
intentions of Nature acting through individual self-interest. And yet 
the doubt remained. Indeed, this doubt was so ineradicable, that the 
Physiocrats themselves threw up the sponge, and admitted that there 
ought to be limits to State inactivity, and that the chief limit was State 
education. A damnable, but necessary heresy ! 

These theories did not influence French government very much. 
Only with the Revolution itself was there a snapping of ancient threads 
and a throwing off of oppressive burdens.* 

Adam Smith. In 1776, a few years after the zenith of 
physiocracy, appeared the work which was to exercise an influence 
more profound, extensive and lasting Adam Smith’s Wealth of 
Nations. Smith thought highly of the Physiocrats, though he recog- 
nized and denounced their cardinal errors.® He was at one with them 
in their theorj* of human nature in society, on the existence of economic 
laws, and the inability of government to bring about the welfare of 
society better than could the untrammelled individual. He made 
mincemeat of the mercantile system. He showed that on its own 
principles it was ineffective and wasteful, and again, that those 
principles reduced the potential wealth of nations.® Wherever the 
government put its finger it paid more than it obtained : and some 
classes lost more than any other classes gained. 

Governments could not judge where human beings could best apply 
their work and capital. Only the individual, in his special situation, 
could best judge this. The argument rises to its highest burden in the 
passage upon the 1 invisible hand ’, quoted below.* This, and like 

* Sagnac, La Ltgielatiim Cirik de la Ri'volulion Franfaite (1794-1B04), Paris, 
1898 ; Cahen and Guyot, L'oeuvre U'ghlalive de la Hivolation, Pans, 1913 ; see also 
Taine, Z,’Xne»en rfgime, 19th edition, Paris, 1887 ; ibid.. La Rfrolution, and Fagiiet’s 
ezoellmt essay entitled ‘ Socialitme et la Rrmiuiion Franfaite in FroiUmes Folitiques ’. 

® Of. Interaction, Cannan's Kdition of The Wealth of Sationa, 2 Vols., London 
1901 ; J. Bae, Life of Adam Smith, London and Bew York, 1895. 

' In the first analysis he proved that the regulations were ineffective becanse they 
were cirenmvented by fraud and smuggling, the consnmption ot substitutes, and the 
use of alternative means of transport and re-tranimort ; we produrers it was intended 
to benefit were often injured, for, as in the case of com bounties, natural adjustmente 
in trade gave the benefit to the merchants and not the farmers. He showed how special 
classes — the traders most of all, for whom he reserved the specially acrid vials of bis 
wrath — created monopolies against their countrymen. ‘ The sneaking arts of underfill 
tradesmen are thus erected into political maxims for the conduct of a great em^re ; 
for it is the most underling tradesmen only who make it a rule to employ chiefly their 
own oustomais.’ — Wealth of Natioru (Cannan’s Bdition), 1, 457. 

* Wealth of Nalioae, Book IV, Chap. II : 'As eveiy individual, therefore^ 
endeavours as much os he can both to em{doy his capital in the support of domestio 
industry and so to direct that industry that its produce may bo of t& greatest valne j 
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phiaaes, have produced the error that Adam Smith was the creator of 
laissez-faire. But he was in fact too clever to surrender to the utter 
inactivity of the State proposed by the Physiocrats. He recognized 
that a State has other needs besides material welfare, such as defence 
and instruction, and these may not be attainable in the undirected 
higgling of the market. He objecU-d, quite pertinently, to the 
Physiocrats : ‘ U a nation could not prosper without the enjoyment of 
perfect liberty and perfect justice, there is not in the world a nation 
which could ever have prosper«-d.’ * 

Indeed, Adam Smith allowed the value of quite a large field of 
State activity. 

‘ Acconling to the systom of natural liberty, the sovereign has only three 
duties to attend to ; three duties of great importance, indeed, but plain and 
intelligible to tho coninion understanding ; first, the duty of protecting the 
society from the violence and invasion of other indc;>endent societies ; secondly, 
the, duty of protecting, os far as possible, every member of it, or the duty of 
estahlishing an exact administration of justice ; and thirdly, the duty of erecting 
and nmintaining certain public worlm and certain public institutions, which it 
can never be for the interest of any individual, or small number of individuals, 
to erect and maintain : because tho profit could never repay the exi>ense to any 
individual or small number of individuals, though it may frequently do much 
mor<‘ than repay it to a great society.’ 

Anil the next chapters of the book are given to a detailed nualvsiR of the 
expense connected with each of these functions.® 

Adam Smith’s work has had a tremendous vogue, and its native 
virtue was enhanced by economic and political conditions at the time 
of its publication. Through the chaimel of Gottingen University the 
WeaUh of Safitms percolated into Germany ; Sviithiavismm became a 
cult, while the book was likened to the New Testament in its social 
significance.® In England a Prime Minister avowed in the House of 
Commons his faith in its principle.s. In France Jean- Baptiste Say 

every individual nci'eiwarily labours to render the annual revenue of the soi-iety as 
groat as he can. lie generally, indei>d, neither intends to prumoto the public interest 
nor knows him much he is promoting it. By preferring the support of domestic to 
that of foreign industry, he intends only his o« ii security ; and by directing that 
industry in such a manner as its pnxlucc may be of the greatest value, he intends only 
his own gain, and he is in this, as in many other rases, led by an invisible hand to 
promote an end which was no part of his intention. Nor is it always the worse for 
the society that it was no part of it. By pursuing his own interest he frequently pro- 
motes that of the society more effretuaUy than when he really intends to promote it. 

I have never known much good done by those who affected to trade for the pubiic 
good. It is an affectation, indeed, nut very common among merrhants, and very 
few..w'ords need be employed in dirouading them from it.* 

I Weedth of NalioM, Book IV, Chap. IX. 

‘ Ibid., Book V, Chap. I ; see also teeluru on Justicf, Poliee, Rrrenue and Armt. 
Edn. Cannon, Oxford, 1896. 

' Boacher, op. eit.. Chaps, 25, 27, 32 ; E. v. Meier, PramoniiKhe Eit^Sase auf die 
Staale-xmd Keehttentwicklimg PreuatitM im 19 Jahrhiutdert ; Itasek, TKe InhroducUoa 
of Adam PmUh’a Pottrinta into Oermany, New York, 1925. 
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systematized, with national clarity, the work of the master. The 
world believed itself given over to laissez-faire. 

The world need neither have rejoie^ed nor feared inordinately. Bad 
conditions themeelves bring about reforms, and good conditions main- 
tain themselves. In England some important fiscal reforms were 
accomplished by reason of the conditions, and by al>out 1846 hardly 
a vestige of the mercantile system was left. In Germany a small 
measui'e of local representative government was established, and the 
emancipation of the servile agricultural population was begun. In 
France, free peasant proprietorship was inaugurated and trade and 
industrial corporations abolished. But all these things were not merely 
Smithian. It has been shown, for example, for Prussia, how many 
other currents contributed to that strong stream which carried away the 
ancient controls. * Stein’s was an independent creative talent at least 
on a par with Adam Smith’s. 

L(nss€z-ffitr< was never an absolute rule of government, nor even 
approximately absolute, or the governments would have been forced 
to action in at least the three tlirections indicateil by Adam Smith. 
Between 1776 and 1876, at which later <late a new impulse towards 
State activity sviccessfnlly emerged, all governments made laws at 
great speed, on numerous aspects of social life, and saw to it that their 
rules were executed. There is no fiction so misleading as that which 
looks back at the early nineteenth century and says it was an ‘ era ’ 
of latsscz-finre. 

In France, after the abolition of State control in economic matters 
in the first raptures of Revolution ami Restoration, dangerous and 
unhealthy indicstries were regulatwl, and as soon as the consequences 
of the industrial revolution, which came later in France than in 
England, bcaan to loom large, that is l>y about 1866, thi* State began 
to assume more and more activities in relation to them. The first 
great theoretical reaction was commenced against Kmithiaii doctrines 
in Germany. The most systematic of the Romanticists, Adam Muller, 
refuted the doctrine of the ‘ invisible hand ’ point by point, and showed 
very clearly to what social evils imrcgulatcd industrial revolution 
tended.* 

There was merely a pause while civilization developed, the agricul- 
tural eighteenth century being pushed out of tlie way and the steam- 
driven nineteenth rolled in. Only the obsolete* was left alone or 
demolished ; the new and desirable was at once harnessed. In pro- 
portion as the full poP*ncy of the new energies was revealed, and as the 
creatures of its titanic force were moulded and emjdaced, promising a 
magnified weal or woe, men lost interest in a Natural Order which 
left things to run amok, and demanded deliberate regulation. For the 

’ E. y. Meier, op. cit. : Lehmann. Freiherr rom Shin, 3 VoIh., Leipzii;, 1902. 

* Cf. MuUi-r, Abharullmegea •, and (f. K|iann, Tyiiea of Eemumic Theory, 
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Natural Order had been overtaken now by a Machine Order. State 
inactivity, which the Natural Order and the WetMh of Nations had 
advocate, was carried out, mainly in international trade, as far as 
England was concerned. The leaders of manufacturing industries were 
creating fortunes, factories, and power : and, as a sequel, they created 
schools of thought and instruments of agitation claiming freedom. 

In England the so-called Manchester School was established ^ : 
lladicals with doctrines drawn from Smith and Bentham. Smith 
argued free trade ; Bentham argued that men best knew their own 
interests, and that the best government was representative govern- 
ment, which included all intcre.sts. Tlie Anti-f'orn Law League was 
its chief bloom, and anti-State interference in the regulation of working 
conditions another. Its influence ha.s only of recent years been 
seriously eoiinteracted.* In Germany, the German Manchester School, 
Maiicla-slerluiit, had no more than a very few years of authority.® In 
France, despite brave prote.station.s very little was done to break down 
the network of defen.sivo cicstom.-) duties,^ and the U.S..\., upon federa- 
tion, commencc'd a policy of State regulation of international trade.® 

Eighteenth-century cosmopolitanism had no practical effect upon 
protectivi* jioliey ; ideas alone were allowed to pa.ss frontiers without 
h*t, and (‘\en the.se not for long after 1781). .A, couple of decades 

between 181.') and 18().'), when the upper-class world was comparatively 
peaceful and satisfied with its standanl of living and its religion, saw 
the making of commercial treaties which set a.side hindrances to 
international trade. Then the .struggle for markets became acute, 
and national jealousies developed a defensive and offensive state of 
mind which empowered govermnents to put restrictions on commerce, 
arrange bounties, dutie.s, and discrimination, as full and complete as 
ever under the Mercantile System, and with an administrative organiza- 
tion which (‘iiabled them to get their rules observed in a maimer quite 
impossible in earlier times. 

Meanwhile there was a mighty fermentation in the home activities 
of the State, leading to a vast increase of functions between 1830 and 
1870, at which date the theory of laksez-fuirv or individuali.sm was in a 
very tatterwl condition. 

2. From 1776 to 1870. The fon-es at work were (1) the 
economy of industrial environment, (2) the psychological influence of » 
Manufactures, (3) the ideas and sentiments of Progress, Benthamism 
and Humanitariaiiism, and (i) democratic institutions. 

> Of. Hurat,J’A< Manchisier Volifkian, •Mork*y, Lijc of t'u6rff/j,pp. 116, 589. 

* Bt*ckcr, J)m dtutachf Manchc^tcriuM, Karlsruhe, 19U7. 

* Xiavi8M>i, liistoire, Vul. V, liouk lU, (liap. 1 ; Levassrnr, i>p. oil.. Vol. II, Book IV, 

Chap. 11 ; Ame, ^tudfs aur Uh inrxfa d* domtna ft aur Ira de commerett 2 VoU., 
I’ariH, 1876 ; dapham, Tin Kfonow9< Jht'ehiifufnto/ Fr»n<f and Germany, p. 73etse<|. ; 
Afthley, Tariff Hiainry, l*art HI. 

* A^ley, op. oit.. Part JT, Chap. I ; Uoj^art. The Ketmomic Hiaiory of (he VnUei 
SUtlea, New York anti London, 1908, pp. KKi, 1(4, 162. 

6 
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The economy of the nev industries was conditioned by the nature of 
steam-power. The first result of this was Congregation. It was neces- 
sary that people should be near the machines, too expensive to be 
instaUed at home. Congregation gave rise to new problems of public 
health administration ^ and poor relief and the prevention and punish- 
ment of crime.* In the matter of public health the contagious nature 
of disease soon abolished the notion of any absolute freedom of the 
individual or the locality. The possibility of the rapid movement of 
criminals by the use of modem transport and their opportunities to 
hide in the by-ways of the large towns made national regulation of 
training and numbers of police necessary. Furthermore, when people 
live in densely-packed areas social misery becomes more apparent, and 
to become aware is for the more conscious of the miserable the spur to 
reform. Secondly, the new industry and commerce required for their 
•, full extension the rapid movement of raw materials to the manufactur- 
ing centres and the rapid movement of the finished product to the 
consumer. Articles could be produced cheaply in proportion to the 
size of the market. Large-scale organization was therefore necessary. 
Easy movement, large capital, credit, insurance, safeguanls for a 
proper administration of roads, and the principles of limited bability, 
insurance and banking were established. Thirdly, the essence of the 
, new economy was division of labour and roundabout production. 
Thence, the need for Continuity, the political implications of which we 
have discussed in an earlier chapter.® Fourthly, a new type of sub- 
V ordination came into existence with the new industry, ih'aditional 
feelings of fellowship between master and servant were now over- 
whelmed by the ambition to inherit the new riches promised by 
Machines. Smiles was the great prophet of the day, and his was a 
gospel strangely like the dollar-standards of America at the present 
time. When both employers and employed were themselves ready to 
take advantage of each other, the first by the discipline of hours and 
wages and fines, the second, by the strike and sabotage, and jointly 
ready to take advantage of the work of infants and women under 
conditions of revolting cruelty, common decency obliged the State to 
take action, even against Manchester. 

Finally, since the whirling wheels, the beating flails, the belting, 


> Fonrth Annual Report of Poor Law ConuniuionerB, App. A. No. 1, 1838 ; Fifth 
Anntial Bqwrt of Poor Law Commissioners, App. C. No. 2, 1839 ; Report of Com- 
mittee on cirenmstances affecting the Health of the Inhabitants of Large Towns, 
with a view to improved sanitary regulations, 184U ; Report by Edwin Chadwick, 
Secretary to the Poor Law Commissioners, on the Sanitary Condition of the Labouring 
Population of Groat Britain, 1842. 

* Report of Committee on the cause of the increase of Gie number of commit- 
ments and convictions in London and Middlesex, and the state of the Metropolis and 
adjoining districts, 1828 ; Report of Commissioners on tho best means of Establishing 
an Efficient Police Force in the Counties of England and Wales, 1830. 

® See Chap. XL 
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the cogs, the biimmg, exploding, corrosive and aBph 3 rxiatmg products, 
threatened the life of the workers, the State was prevailed upon to force 
the worst employers to provide safeguards and compensation. These 
phenomena appeared in England about two generations before they did 
in France, Germany, and the U.8.A., for those countries did not 
industrialize so rapidly, and France and the U.S.A. are still largely 
agricultural countries. Further in the U.S.A. the sentiment of legal 
safeguards of individualism was and is strong, though weakening, 
while France is still a country comparatively untouched by the desire 
for material progress. 

(2) The mere existence of manufactures gave men a startling sense 
of power. If their economic well-licing was .so easily obtainable by the 
mere institution of machines, why not their general social well-being, 
their mental development 1 Keform of the law which had, in 1814, 
been said by no less an authority than Savigny, to be given to us by 
earlier generations and incapable of lieing made, was now conceived of 
as merely one more problem in engineering. Sir James Mackintosh 
somewhere speaks of the sense of wonder and emancipation of the time. 
Bentham, in the, FratpiuiU on doveniment,^ marvels at the new possi- 
bility of reformation in the moral world, and Carlyle even more forcibly 
delineates the psychology of the time.® Yet this sense of power, and the 
desire for its exploitation, are less marked in France than in the other 
countries : they are most marked in the U.S.A. 

(3) The effects, material and psychological, of the new system in 
industry, did not operate merely upon a small class and very small body 
of political rulers. Western Europe and the United States were now 


* Bentham, A Fragment on Gonrumrut, I’art I, publiHhcil in 1770 : ‘ The age 
we Urn in is a liusy age ; an age in wliicb kiiou htlgi' is rapidly advancing towards 
perfection. In the natural world, in particniar, everything teems with discovery and 
with improvement. The most distant and recondite icgiuns of the earth traversed 
and explored'— the all-vivifying and subtle element of the oir so recently analysed 
and made known to us — are striking evidences, were nli ntbers wanting, of this pleasing 
truth. Correspondent to discovery ami improvement in the natural world, is refor- 
mation in the moral : if that which seems a common notion be, indeed, a true one, 
that in the moral world there no longer remains any matter for discovery. Perhaps, 
however, this may not be the case ; perhaps among such observations as would be 
best calculated to serve as grounds fur reformation, are some which, being observations 
of matters of fact hitherto cither incompletely noticed, or not at all, would, when 
produced, appear capable of bearing the name of diseuverirs ; with so little method 
and piecUiun have the consequences of this fundamental axiom, “ It is the greatest 
happiness of the greatest number that is the measure of right and wrong,'* been as 
yet developed. & this as it may, if there be room for making, and if there be use in 
publishing diteoveriea in the natural world, surely there is not much less room for 
making, nor much less use in proposing reformation in the moral.’ 

Cai^lo's Kauay, dated 1829, in the adinburgh Stview. The following passage 
oecniB in Signs of the Timet : ‘ Were we required to characterize this age of ours by 
any single epithet we should be tempted to call it, not an Hcroical, I'levotionol, Philo- 
so^iasl or Moral Age, but, above all others, the Mechanical Age. It is the m of 
Machinery, in every outward and inward sense of that word ; the age which, with its 
whole nndivided might forwards, teaches and practises the great art of adapting 
means to ends. Not the external and physical alone is now managed by machinety. 
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committed to democratic government, and though in Germany and 
France its full expression was impeded for some time by conserva- 
tive and royalist forces, and in England by the upper and middle 
classes, government now had to reckon with the wishes of the whole 
population. The whole virtue of democratic government lay in its 
promise to shorten the circuit Iwtween the impulse of popular needs 
and the legal and administrative response. Nor was this all. 

(a) The gospel of Progress and Perfectibility had been invented 
on the Continent, in France and Germany. Before the end of the 
eighteenth century no visions of indefinite poiwibilities of human 
progress vjxm earth had insj)iretl men's ])lans. Static or cyclical 
patterns limited their optimi.sm, or else perfection was, owing to the 
exigencies of the censorship, conceived possible only in ITtopias as far 
away as China or at the bottom of the Atlantic Ocean. Now, however, 
men said that their own coimtiy could with a few simple legislative 
arrangements become the Kingdom of Heaven. Kant saw all the 
generations preparing for the Perfect Generation. Godwin explained 
the steps to be taken in his Political Jii.stice,* and Malthus (juarrelled 
with his father about the possibility of reaching this happy State, and, 
to prove the impossibility, composed the First Essay on Population. 
Though invented in France and Gcnnany, the gospel had a speedier 
effect upon the U.S.A. and England than upon them, for these were 
not so acquisitive, were content with intclh'ctual as much as material 
satisfactions, and were, moreover, for a large ])Brt. Catholic, while the 
other countries were Protestaut, if anything. Geimany, too, was 
handicapped by its fragmentation. 

but the internal and .spiritual also. Here, too, DothiiiB follon s its Bpontaneoos course, 
nothing is left to Ihj acrompliijied by old, natural methods. £Tcrything has its 
cunningly deriiied implements, its prc-ehtablisLcd ap]>aratus : it is not done by 
hand, but by machinery. Thus have machines for education : Lancastrian 
machines, etc. Nowhere, lor example, is the deep, almost exclusive failli we have in 
Mei'hanism more visible than in the Polities of this time. Civil government does, 
by its nature, include'much that is mei'hanieai, and must he treated ais tinhiigly. 
We term it, indeed, in ordinary language, the maebine ol Society, and talk of it as tlie 
grand working wheel from which all private machines must derive, or to wliich they 
must adapt their movements. Considered merely as a metaphor, all this is wrell 
enough. Thus it is by t he mere condition of the machine j by preserving it untouched, 
or else by reconstructing it, and oiling it anew, that man’s salvation as a social lx‘ing 
is to boinsured and indetiuitcly promoted. . , .’ Cf. llazlitt, .Vpirit o/ tAe .dpe ; Kant, 
The Critique of Pure Iteeuon, Preface (sec The Philomphy of Kant, Selected and Trans- 
lated by J. Watson, New Edition, Glasgow. 18M7), p. 1 : ‘ This may well be called the 
age of criticism, a criticism from which nothing need ho{ic to esesjie. When religion 
seeks to shelter its(>lf behind its sanctity, and law liehind its majesty, they justly awuen 
suspicion against themselves, and lose all claim to that which has been able to hear 
the test of its free and open scrutiny.’ 

* Godwin, Enquiry Conrerning Political J nulicr, 2tid Edition, London, Vol. H ; 

see also Brailsfotd, iS'lieifry, Godwin and their Circh ; Halcvy, La/orm«(tvn dv radtealieinr 
phUo^hique, Part If, L’t volution de la doririnr Vlilitaire, Paris, lUOl (translation liy M. 
Morris, TAe Growth of Philosophic Eadimliim)} Brown, TAe French Berolntion in English 
Hislory,ljonibm, 1923. Ubscrvctbe samecurrent in the Chartist movement, especially 
in The Life and struggles of WiUiam iMveti, London, 1876, Chap. VI, p. 124, et seq. 
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{b) Bcntham, searching for a principle of political utility which 
should be unilavoured by the ‘ nonsense on stilts ’ of Natural Rights 
and the Natural Order, seized on the ‘ grcatesi happiness of the greatest 
number This was later incorporated into the Radical faith and 
programme in all countries, and became one of those powerful ultimate 
dogmas which lead society very far. Th(' dogma could, of course, 
have had its application in a slackening of State activity, but in fact 
the effect was the opposite, because society retjuired it. 

(c) The eighteenth century had seen an extraordinary revival of 
humanitiirian feehng and benevolence.* Prisons, ho.spital and health 
reform occupied the minds of many people in England two or 
three decades before the Reform Bill of 18;52, and many things were 
accompli.shed. 

These force.s played upon the enfranchised classes, who, in turn, 
caused Parliament to undertake certain activities. The \'ote was 
to State activity what st('aiii [aiwer was to industry ; it drove the 
State fast and far. After 18:11 Parliamentary debates, and therefore 
the motives of the members, be<-ame frc'oly reported. From 1836 
division lists were jmblished by Order of the House. In 18:15 the first 
printed Questions were put on the Ordt'r Paper, and year by year 
there was a steady increa.se in the number of questions asked by the 
government.* Tlie Chartist Movement demanded, not only the vote 
and proper parliamentary representation : men like William Lovett 
said ; ‘ But it is not for the mere possession of the franchise that is to 
benefit our country ; that is only the means to a just end— tlic election 
of the best and wisest of men to solve a ipiestion which has never yet 
been propounded in any legislative body -namely, hmv shall all the 
resources of oar coaiilri/ be made to adi'aiice the tufeUeclaal and social 
happiness of enry iiidiridtuil I It is not nicrelij the rcnioninij of eeils, 
but the estabhshmq of renudies tiuit can benefit the niilhons. . . .* 
The spinners of Silesia and Lyons, and their like, w'cre already 
preparing the way for radical and sociali.st parties in Prus.sia and 
France. In 1867 John Stuart ilill uttered his gloomy fear that 
the working class in a majority would certainly infringe property 
rights.* 

What was the meaning of the growth of State activity ? The 
inamediate driving spirit was the unwillingne.ss of those who achieved 

* Sjh' iif Morals unit Legistalion ; E. Halovy , op. cit. ; Stephen, The English 

Ittililarians, London. lilUU; cf. also Direy, Lute anti Public Opinion in England, 2nd 
Edition, London, 1911). 

* (S. for the moHt elaborate treatment. \V. J. Warner, Tht IVeslcgan Movement 
in the Industrial Rtrolution A Stmiy in tin Sotiolngy of HcHgein ; ef. also Kirkman 
Qray rhiiantliropy and He NIale, Ixindon, 1908. 

* In ISoO there were only a little over 212 questioni aiked in the whole Seasion ; 
in 1870 there were 1,200 ; and m 1900 there were 6,000. 

'Lovett, op. eil., pp. 257, 268. 

* J. S. Mill, ConsiieratioM on Jiepreeenlalt ve Oacemmciil, Chap. VI. 
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poU&al sapienxaoy to allow the spontaneous behaviour of people 
to have ila ungovemed consequences. They believed the sopial 
conscience, in the terms of the best light they had, to be better than 
the unregulated sum of .individual consciences. The unfettered 
possibilities of the average man had caused scandalous happenings, 
and immediate sufierers, and sympathetic and imaginative observers, 
desired to reduce the evils by a force superior to that which oppressed 
them. Political institutions were created to heal the physical, mental 
and sesthetic suEcrings of some social groups at the expense of others. 
Farmers were sacrificed for manu&cturers because these seemed, in 
the prevailing and predicted conditions of industry, commerce and 
international markets, to oEer the majority of people an ultimately 
greater benefit than agriculture. ^ The manufacturers’ potential 
profits were reduced in order that inhuman, and ultimately wasteful, 
conditions of labour should be modified. The manufacturers would 
not see beyond the margin of their pass-books, and could, or would, 
not see that beyond a certain point their prosperity was obtained by 
the direct sacrifice of lives. The consequences of such limited vision 
are the negation of the Commonwealth : for if its principle is Order, 
that may be disturbed by enraged workers ; if Freedom, such a system 
contradicts it ; if" Virtue, then both slave-master and slave are on 
the principles of a Commonwealth condemned ; and in no State is it 
publicly confessed that its basis is deliberate cruelty and servility. 
When both employers and parents were compelled to give up their 
freedom to employ infants, the reasons and motives were of a kind 
which these classes themselves did not (if they could) sufficiently 
apprehend and desire, the State could not, in the long run, like them, 
confuse sheer social insensitiveness with economic needs, and only 
from the State’s standpoint as an enduring association, transcending 
the lifetime of even the longest-lived man, could a proper regard be 
had that the next generation should not be stunted and withered 
in body and mind for the sake of the standard of living of the 
present.* 

Human behaviour was thus bent to conform with ends which 
individuals acting unchecked might not have pursued. The total 
mental, biological and natural resources of society were operated upon 
by Governments; here warped, stunted, docked, there fostered to 
accord with a pattern. The alleged justification of that pattern was 
the age-long one of State activity : that the State had a superior 
knowledge of fact to the individual ; that the State had an ethically 
better will than the individual ; that the State had an interest tran- 
scending generations ; and that the State had an organization on a 

* Free Trade and other Fundamental Doctrinee of the ilaneheeter School, edited, with 
an introdaotion, by F. W. Hint, London end Hew York, 1903. 

* Cf. Chep. IV vnfifa. 
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sufficiently large scale to cope economically with the required 
function.^ 

From the Crisis in the Seventies and Eighties, until the 
Present. State activity increased with the need for it, although the 
prevailing dogma was laissez-faire and self-help, and in spite of the 
economic theorists whose fatalistic individualism found its compre- 
hensive expression in Mill’s Political Economy * and Essay on Liberty.* 
But Mill himself was gravely worried by new longings ; he could be 
neither entirely pessimistic nor so individualistic as his predecessors 
who had lived in the gloomy thirty years which began the nineteenth 
century. 

Indeed, the full consequences of the industrial change were 
becoming visible and compelled the invention of institutioiLS to cope 
with them. The,se, with the development of new doctrines and 
sentiments, caused the presumption in favour of laissez-faire to be 
changed into a presumption in favour of State interference. That 
change came about by imperceptible but important stages in the 
seventies and the eighties of the nineteenth century. 

In the first place, the que.stion had to be answered whether the 
State, as an arrangement producing a stable social order, was to be 


‘ In France, Germany and the United State* the same essential motive forces wore 
at work, but their speed and magnitude differed owing to the olwtacles which had 
to be met in historical institutions, like particularism in Germany, or the contests 
with Royalism in France, or where other duties like the mastery of extensive nnin- 
habitod areas was first necessary, as in the United States. Further, there were 
political traditions a Inch had to lie overcome, especially in countries like France 
and the United States, where the dogma of liberty had attained rather unyielding 
forms owdng to the historical circumstances of its creation. Moreover, the nature 
of industry slightly differed in the different countries, and the modern industrial 
system la-gan at different times and developed with different speed. All these things 
naturally had their effects in circulating or retarding the developments of which wo 
have bjioken. They can lie followed for the different countries in the works given 
below (for general refereni'C only) : (1) France — Lavisst', Hhloire dcla France Contem- 
porainc. Vol. V, Hook 111, Vol. VT, Book Vi, Chaps. i-Xll, Vol. VllI, Book IV, Chaps. 
1-V ; Levasseur, Hinloire den (’lonnen Ouvri^en el dc Flndiintrie e» France, 1789-IK70 ; 
Pic, Traite ^Icwcnlaire de Ugialalim indnnlriellr, 4th Edition, Paris, 11)12 : Clapliam, 
The Economic Decdopment of France and Germany, Ifflb-lffH, 3rd Edition, Cam- 
bridge, 1028 ; Michel, Vldee de VJStal, 3rd Edition, Paris, 1303 ; Jourdaiii, Le RdU 
(’couomtguc de VStaU (2) Germany — Sombart, Vie dcutache Volknwirinchaft im neun- 
zehnten JahrhundeTt, 0th Edition, ]&rlin, 1923 ; K. Lamprecht, Z«r jungnlen detUachm 
Vrryunyenhrtl, 2 Vols., Freiburg, lfK)3 ; W. Troeltscb, tlherdirneuesfen I'minderuHyea 
im deviachm Wirtachaflaleben, Stuttgart, 1890; Meliring, fleaehichtc dcr deutachea 
SotiaUemokratie, 4th Edition, Stuttgart, 1909 : Mombert, Soziak und WirtacEi^- 
jmlitiarhe Anaehaanngen in DeulacKland, I«ipiig, 1919 ; W. H. Dawson, The Evolu- 
tion of Afoder.1 Germany, 2nd Edition, London, 1919. (3) United States — ^H. M. 
Sohlesinger, Politieal and Social Hiatorg of Ae United States 1829-192S, New York, 
, 1925 ; E. L. Bogart, The Economic Hiat^ of Ac United States (Longmans), 1908 ; 
C. A. Beard, Contemporary American History ; C. A. and M. R. Beaid, The Bise of 
American Civilization, 2 Vols., New York, 1928 ; W. Thompson, Federal Centndiaaiion, 
New York, 1923 ; A. F. Macdonald, Federal Aid, New York, 1928 ; R. Q. Tngwdl 
(Editor), The Trend of Economics, Now York, 1924 ; but there is a vast literature 
whioh oovers each branch of State activity. 

• PuhUihed in 1848. 


' Published in 1869. 
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allowed to founder from the shock of social forces making for disruption 
or whether these were to be so adjusted as to aUow further smooth 
continuance of life ? All the economic interests were tugging against 
each other. People were becoming increasingly conscious of the cost 
of the new prosperity in terms of the misery of the working classes — 
England, again, necessarily the first. 

The Social Microscope. An apparatus of exploration was 
invented for the social field, as mightily infiuential in its sphere, 
as the invention of the microscope had been in that of physics and 
medicine : Royal Commissions of Inquiry, beginning with that of 
1832 on the administration of towns, were every five years or so 
making clear the relationship between detestable social phenomena 
and their exact quantitative cjiuses. What else can so assault the 
conscience as exact knowledge ? Who can for long resist the demon- 
strated fact that an evil is remt'diable by human intervention ? 

Thus conditions pressed, and knowIc<lge of their effects and causes 
was extended. The conditions of Housing, Health. Factories and Mines 
were remodelled by the State . The sectional interests which had been 
created bj’ the new industry, like the Railway interest and the Trade 
Unions, were incorporated into the State by measures which took away 
from the former the pow er t o cxtiact to the full from other occupations 
what the traffic would bear,' and arrang«‘d for the latter the possibility 
of legal withdrawal of their work with the minimum danger of 
penalties.* All these things were not accomplished without much 
turmoil and stress : strikes, riots, and political battles in parliaments 
and the secret avenues that lead to it. Nothing was accomplished 
immediately knowledge was gained aii<l conscience informed ; threats 
and fears of violence and disorder were required to ram home the 
logic of social justice.* 

The condition of the State’s continued exiat<*nce is that it should 
every day renew itself, nourishing Government with fresh powers, and 
expelling the remnants of that which no longer lives with wholc.some 
vigour. Among such powers are the mini I and the spirit as well as 

^ Bvglani — 1872, Report of Joint C'onimiltw ; 1873, Railway and Canal Com- 
miaeion ; 1888, Railway and Canal TrafiSo Art, Franer — Law uf 1842 marked the 
commencement of control. Germnny — Control inangurafed by the Conatitution, 1871. 
United Btatea — 1887, Interstate Commerce Art. 

* NotaUy by : 1871 Trade Union Act ; 187.5 Conspiracy and Protection of Proiicrty 
Act (in England) ; the Legislation of 1804, 1881 and 1884 ni L'rance ; 1881 in Germany 
(compulsory formation of Unions) ; in the United States the position has been deter- 
mined by Conrt interpretations of ‘ Lonspiracy ’. Sec Commons and Andrews, 
PrineipUa of Labour Legislation, liondon and New York, 192U : Chap. Ill on the 
effects of the Anti-trust laws. 

• Morley, The Life of Vobden, Chaps. VI-XV on the Anti Corn Law League ; Jeph- 
son. The Platform : Its Rise and Progress, London, 1892. Cf. for example the turbulent 
career of Ferdinand Lassalle in Germany (Oncken's Lasmlte, or Remstein'B Lassalle 
ore very good studies). Cf. also Mehring, Oesehiehie der Soziabiemokratic). Cf. the 
^ect ol the Socialist opposition and the Socialist plans on Bismark's ^lioy. 
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Economic Welfare. These were peculiarly enerf'etic and transforma- 
tive in the two decades of change. Religion had long been allied with 
fatalism as to this world’s goods, but now it became socially active. 
In England, Nonconformity was allied with Liberal politics.* The 
Church of England gave birth, through Maurice and Kingsley, to 
Christian Socialism,* and the spirit of Tieo Ycnrg Atjo and Alton Locke, 
spread, though not far, and influeneisl the Church to take an active 
interest in social and industrial problems. In (Germany a Christian 
Democratic party was formed.® The Pope, in a famous encyclical, 
recalled Catholics to a sense of Christian .social service. The fatalism 
of religion was challenged by the social gofsl offered by science,* 
and against ensconced and complacent individualism another ideal was 
preached; .an actually living community under Christ, in which no 
man has a right to call anything that he has his own absolutely, but 
in which there is spiritual fellow.ship .anil practical co-operation. 

Perhaps the juincipal (piality of the new social knowledge was to 
draw attention to the non-existence of any absolute individualism of 
conduct, and to discover responsibility for many apparently individual 
defects in causes external to the individual. That is, the theory 
of individual interest acting isolatedly and doing notliing but good, 
was refute<l by the.se detailed inve.stigations, and the idea that it was 
possible to consider num as the i^dated results of their own isolated 
beings was confuted in every paragraph of every Report ; confuted, 
not by a .social theory, but by tlie recorded observation of men's actual 
behaviour. 

This is beat to be .seen in the realm of Health and Poor Law .\dmini.s- 
tration. In the first, even the earliest theories of di.seasi' had connected 
bad smells protluced by j)iitrefying organic matter with epidemics, and 
(;rude notions of cont agion had dictated the act ivity of local authorities. 
But now, towards the end of the nineteenth century the microscope ® 
had been so perfected that a universe of living things, called bacteria. 

* WcKt, A JJistorif of tftr Ckurtittt Mon muit.. Ij«>ndon, 1920 ; HoveU, Tlir ('hartUtt 

London, 1918; Smith, Th( Hiform Mortmfnt iu BirmiHijhantt 183(.1-1848, 
Pb.l). Thows (uiipvihliahcd), X’liivcrwty of London Lihrarji, 

* Raven, jS’ocio/miw, 1848 1854; Kingsley, Ldtf'r^ anti Mrmorir^ of his 

Life by his Wife, 2 VoIm., 1877 ; Lift of F. D. ^fat4ricf , dm»tly told in his own letters, 
edited by his son F, Maurioc, 1884 ; C\ W. Stiiblw. Kiug*t!ey^ London, ItKM) ; Roer, 
A History of Hritisk Socialistn, 2 Vtils., Ixindon, 1910, ^'ol. li. Part III, Chap. IX, 3. 

* Cf. Chapter on Parties, infra. 

* For instance, in l*ublic Health and Sanitary Reform. Kingsley, for example, 
devoted himsedf to lectures on sanitation, and his sermons ap(K‘ar iucreuMiigly to have 
cuneemed themselves with the hygieiiie eonditiuiis of salvation {On Cirtain Obstacles 
to /Sanitary Reform^ in TraiiHactiuus of the Xatiunal AtRunnation for the Promotion 
'of Social Science, 1858). Perhaps reatlers of KingsU*y*s novels may n^member the 
snbstratnm of the novel 7'uo Years Ago, which was concerned with the cholera epidemic 
of 1848 and where the themes, religion and sanitation, w'ero personitied respootively 
in the heroine, Grace Harvey, and the hero, Thomas Thumall. It was a sign of the 
times, and a happy one, that the two ultimately married. 

* ^ W. A. Looey, The Qrowth of Biology, 1925. 
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could be studied, and it was now proven that they generated disease.’^ 
It was proved tW every person was a potential plague. Mere pru- 
dence, if not fear, caused the State to be given a power of regulation. 
Since the germ was everywhere the Government must be everywhere ; 
as the microbe lodged with the individual, and could issue forth in the 
form of quick and nasty death, the Government must control and 
administer the microbe’s living lodging. (This type of argument is 
less efiective and much more recent in France than elsewhere in spite 
of the pioneer work of Pasteur.) Under such an examination, what 
could hie left of individual freedom ? ^ A ho.st of measures were taken 
in an increasing degree of compulsion : examination of suspects, 
notification* of disease, isolation of the diseased, compulsory treat- 
ment, the examination of ' contacts ’. But it was soon found out 
that disease could be overcome not only by killing bacteria, but by 
making the individual strong enough to resist them ; and the means 
thereto could be, in the case of those too poor to help themselves, 
State feeding, State housing, State town planning, the reduction of 
hours, the provision of welfare accommodation in work places. In 
the majority of cases, nourishment, sunlight, rest, and cleanliness 
could be obtained only by State provision.* 

Bacteriology has. more than most tilings in the nineteenth century, 
made all men one. 

In Poor Law Adminisstration, the Reformers of 1835 sought, as 
statesmen so often seek, automatic and infallible tests, which even 
foolish officials could use without the consequences of folly. The 
Workhouse Test was the result, based on the simple principle that all 
the able-bodied destitute have some individual defect which produces 
destitution. The infantile simplicity of this psychology was soon 
revealed, and the history of English Poor Law Administration after 
1835 was nothing but a series of retreats from the Test in proportion as 
men began to see that society was itself largely the cause of the indivi- 
dual’s destitution. ' Even the arch-apostle of the Test, Edwin Chadwick, 
was compelled to admit that over half the destitution was caused by 
ill-health directly resultant upon the insanitary conditions of the 
slums ! ® As sociological investigation proceeded, the responsibility 

' Dobell, Paratilology, Vol. XV, Cambridge, 1023. See aim Muir and Ritxihie, 
Manval of Bacteriolngy, Kdinburgh, 1010 ; Hackio and MrCartnry, An IntrodmtioH 
to Prartical Barteriolngy, Edinburgh, 1020 ; C. H. Browning, Barterioloyy, Txindon. 

’ Huxley, Method* and HeniUe, ‘ Adminietrative Nikiliem ’, Addieaa, October, 1874. 

' First by the Infections Dismscs Notification Act, 1889, which was adoptive, 
and later, in 1800, by the compulsory powers under the Notification of Infectious 
DiBeasea Extension Aet. 

* Newdiolme, Beatth Probleme in Oryanized Society ; Studies in the Social Aspects 
of Public Beattk, London, 1927 ; Newman, An Outline of the Pmctice of J^evenHve 
Medicine — ^memoranduin to the Ministiy of Health, London, 1926 ; Newman, Ptddie 
Bdiueation in BeaUh, memorandum to riie Ministry of Health, London, 1926. 

* '. . . At the present time fever prevails to an unusually alarming extent in 
the Metropolis, and the preuuie of the claims for relief in the rural Unioas, on the 
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of entizdj unexpected factors was revealed : ^ no education— no skill, — 
destitution; bad nourishment— bad health, — destitution; accidents at 
work — no compensation, — destitution ; strikes or slumps in trade at 
home or abroad — no insurance scheme, and no publicly arranged relief 
work,— destitution ; old age -no provision, — destitution ; illness — 
no savings, — destitution ; where, indeed, did the individual end and 
the State begin ? 

Arithmetic becomes Argumentative. The day of absolute 
principles in legislative discussion had passed more surely than the day 
of absolute government. For Statistics — the mathematical recording 
and analysis of social phenomena- had taken its place as a servant of 
government, and commodities, qualities, behaviour and the operations 
of Nature were now being investigated with an arithmetic caution 
hitherto unapplied.* The work of Farr and Xewmarch in England 
produced a revolution in the social thought of those who had the power 
to decide what and how much the State should undertake, and the real 
power in government, because of this revolution, flowed steadily from 
the parliamentarians to the professional (Jivil Servants. Where, in 
earlier decades, men had been wont to talk in terms of absolutes, while 
recognizing that no absolute would suffice in actual politics, a means 
of measurement now made it easy for men to retfeat from their own 
absolute— for example, and yet not fly to the opposite 
extreme. In France in the 'thirties and ’forties the whole battle for 
free trade wiw waged around the system of customs statistics in use,* 
while Prussia had already for many decades converted the science of 
statistics into an art of government.* The effect of the statistical or 
quantitative habit of mind is observable in Jevon's treatment of his 
problem in the Ni/itc w lic/alion to Lnbonr.^ It is marked by great 
caution, and a sensitive regard for cause and effect. Now this habit 
of mind does not necessarily lead to greater State activity ; it may 
work either way ; which way it works, depends upon the needs of the 

ground of doatitution cauHod liy Bickncsi. have recently l)eeii extremely severe ; but 
in the eourae of the investigations into the eaii'es of destitution and the condition of 
the pauperized classes, carried on under the operation of the new law, and especially 
in the course of the investigations of the claunH for ndief arising from the piev alent 
siekncss, extensive and constantly-acting phxsu-al cau.ws of sickness and destitutiop 
have been disclosed and renden-d fearfully manifest. . . .’ ( Letter of the Poor Law 
Commissioners to the Home iieerctary, laird John Kusgell, 1S3S. Cited Sir J. Simon : 
Englith Sanitary Inatilutiotu, pp. ISO, 181.) 

t Beporta of the Royal Commission on the Poor Law, 190S), Cd. 44!)9 ; Ireland, 
Cd. 4630; ScoCand, Cd. 4022. 

* Cf. Simon, op. cit., 230-68 ; Kuren, TAr Hiatory of Slaliatira : Their Devdop- 
ment and Progrtm tn Many Countriea, New York, 1018. 

' Lavisse, Rittoirt de Pranrr Contemporanit, 1921, Vol. IV, Bimk III, Chap. L 
Neckar (Re tAdminietration da Finanra), a century before anybody in France was 
likely to listen to h™ had urged, with his banker's experience, the establishment 
a biueau of statistics. 

* See Mazohet, op. oit., Cameralist studies included statistical recording. 

‘ Published in 1882. 
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time. In the ’seventies and ’eighties the statistical habit of mind 
finally inclined, on the balance, to overcome eternal and absolute 
negations of State activity, because that habit inculcated the view 
that in society we are concerned only with the more or less, while the 
substance of statistics, showed, .is we have said already, the number 
of points at which social life needed social control to avoid evils and 
produce good.^ 

The Social Conscience. All this does not entirely account for 
the growth in State activity and the substantial reign of collectivism. 
We must add to other factoi-s the growth of a social conscience. Its 
sources are the effects of an ugly and miserable environment uikui 
certain genitises of |)erception and sensitiveness : such as Sliaftesbury, 
Dickens, Carlyle, Ruskin. Morris, Florence Nightingale, Henrj' George, 
Disraeli, Toynbee, Morley, (,'hamberlain, T. H. Green, the Webbs, 
Wells, Bernard Shaw, Lassalle. Rodbertus. Rebel, Naumann, and 
the members of the ‘ Sozial Verein Saint Simon. Proudhon. Fourier. 
Their works are instinct with indignation at tlie wanton disorders of 
human society, and brimful of compa.ssion. An authority uj)on that 
time describes the upper layer of society as lia ving lu-en overcome' with 


^ I dwcovered, after 1 had written thi«, that Nowmarch lnni«w*if hat] 
the proceas that was goin/s; on. In a lecture liefore the Koyal StatiKlieal Koeiety in 
Septomber, 18G1, he desf rilies the economie change.'* and ascrilM'S a great deal of 
the impulsive force to the method of statistica] evaminat n>ri. Jonnml oj thi 
iiociety, XXIV, 4G2 : * We have learned that m all r]ue««tiuns relating to human 
society, — in all controversies where the agency of liunuhii lieings lias to be relied upon 
for working out even the hraallcst results — we have learned that in these in<{uirieti 
the only sound basis on wiiich we can found docdriiies. niid still inon^ the only safe 
liasis on which we can erei’t lawb. Is not by liy|M>thetieal deductiotu however ingenious 
and subtle, but conclusionH and n*as<>ning sup}K>rted l>y the largest and most eandul 
investigation of facts. This vital change of meHuxl. thin hubstifution of olwf^rvation 
and experiment (and for our present purpo 60 the two words mean very much the 
same thing) for deduction arnve<l at by geometrical n^asoning, seems to me to lie 
the most prominent fact of the last thirty or forty years, as regartis the progreas of 
the branches of knowledge which more immediately interest us in this Section. W© 
are surrounded by evidence of the occurrence of changes c’losely analngons in almost 
every other division of human inquiry. A strong desire for evidonce ample and 
accorate, an ardent craving after the resnlth of the must patient investigation of 
large actual experience, and increasing dintru^t of doedrines and eoneluhions whi<’h 
do not rest upon such experience, all habit.s and tendencies of mind which have liecomt' 
prevalent not only among those who eultivatc economic seienee, hut among the 
cultivators of knowledge of nearly all kinds. Wo find this exiierimental and hcnipiilous 
spirit vigorously manifest in the jiursiiitH of the Historian — in Archflr*ology . . . 
literature. . . . We find it also, happily, in Politics, and there at least where the 
only lawful object is wise legislation, a it^anl for actual cxperioiico rather than a 
proneness to loose speculation must be almost an unmixcKl good. It apjiears to 
me, therefore, looking at the changes of the last thirty or forty years, that wc are 
folly justified in accepting as one of the most conspicuous and fortunate of tlie results 
arising out of those changes, the intnMiiiction into the Urge class of inquiries which 
relate to the constitution and control of human societies, of an observing, cautious, 
and experimental spirit — a spirit w'hich leads men to accept no doctrine and place 
rdiance on no conclusions which come to them supported only by hypothetical reaBon> 
ing, however subtle and ingenious ; but, on the contrary, strongly disposes them 
to consider the teachings of experience, if not as the exclusive, certainly as the chief 
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* a class-coDsciousneBS of sin/ ^ Nor could Liberab'sm avoid the effects 
of the energy released by the sense of social injustice.^ It was this 
development which caused Jl(»rbert Sjxmcer to label Liberalism the 
New Toryism, and to compose his famous essays : The Man versiis 
llte State, 

Soon this power began to be released in organised forms. After 
1867, as a result of vastly different causes in different countries, almost 
universal suffrage was established and statesmen had to reckon with 
the natural desire of men to b(‘ saved from their miseries.® What one 

foundation for leading ojHiiioiiH and praeijea! niea'surc'*.’ And p. 463 : * TIjo con- ^ 
troversy, as you know. oxtf*nd<*d f»rer many years and gradually it was proved by 
experiment and observation tliut when < apital, as in the ease of manufariurcSr depenitB 
for profita!)le results upon the employ nifni of large masses of workpeople, a great 
))roportion of wlitiin must he womt'ti and ehihlnm, it is thi* diieet and plain pt^ouniary 
interest of the ow’ner of the <‘a]iital to take esjaN'ml eare of the physical imergy and 
eoncUiioii of his work^M'ople/ And p. 4ti.'S: *Jt is prohaUy as regards . . . inter- 
fertui«-u liy th(*i^tate tliat tlie most r<‘InHin^ t<i Is* done, and difficulties of the gravest 
kind nmiHin ttj he suriuoiinted. We seem to la* gratluuDv arriving at the conclusion 
— and a eone]usi<in found(*<l on n<» slight evideiwe -that as swiety advances, especi- 
ally in an old <'ounlrv. as sotial rt*lations U*(onie pkux* coinj»lex — there grows up a 
elans r»f difheulties which cannot U* dealt with sati‘*faeforilj' by individual exertion 
and tluTcfore a class of dittieultii*h which must be dealt with by the State. While 
on the one liand we are bound to nmhitaiti a .snhitary dread and a constant suspicion 
of the interfon*nec of the Strife lH‘\<»nd tin* nurrowesl limits, so on the other hand 
w<* ennnot disguise from otirsel\e> that then* are a large class of eases in which indl- 
>lduul agency wh<iHy fails to protivt the plainest individual rights.* 

‘ Jk Webh, Mtj Ap/mtifim-lftp, (’hup. IV. J>i^ra(‘li‘s de>«cri]>tion of the Tw*o 
Xufuins which dwvlt in Kngland came home to the imagination of tliis generation: 

' Then' in no nuu h t<i lament In the world in which we Iht* that 1 ean spare no pang 
for the pant. . . . Society, ntill in its infancy, is Ix'ginning to feel its way.* In a 
famous addn'Sn on State Kducation. lluxle\, the biologist, uttert'd a phrase wiiich 
well n']in's<*iits the thought <if thrwi* who ohM'rvinl the life of that scH'und and unfor- 
tunate nation : ' Misery is a iiiuteh that never got's out * ; genius, as an expluaive 
power, iM'ats gunpowder hollow : and if kuovvJi*dge. which should give that p<'>wer 
guidance, j> wunting,the chaiict> an* not small that tlie na’kel wiU simply run amuck 
among friends and foes.’ J)i*«rueli eommiit<*d his ]>arty to reduce the dilTereneea 
between the Two Nations in hi** gn'at speech at the (‘rystal Palace in 1872.t 

^ (foseheii said in 1877 ; ' It might Ik* an unpojiular thing to say it, but Political 
Economy )ia<l been dethroned in that Houh* and Phihintliropy liad lieru allowed 
to take itb place ' (cf. also Cook, LiJ( of /Vortare .Yig/dtwgo/t (11123), p. 285). Glad- 
stone in a letter to Lord Acton deplored the change which was coming over the party : 
‘The lilieralisni of to-day is U'tier in what I have described as ennobling tho old 
Conm*rvatism (" the pacilic, luw-rej.)XH*tiiig. eetuiumie elemenU ") : nay much better, 
yet far from iMMiig giKsl. Its ]K't hlea is what they call eonstruetiun, that is to say 
taking into the liands of the State the business of the individual man. Both the 
one and tho other liuve much to estrange me and have had for many years.' 

® Seymour, JClccionU litjorm in Knyland and H'whs, New* Hawn, 1816. 


* Methods and Jiesults : * Adminuffrative yihiiiam *, Address, October 1871. 

t * . . Ho laid it dow'n that the Tory party had three gn*at objects : to maintain 
amr jnstitutiona, to uphold the Empire, and to elevate the condition of the people. 
Of the last he said : * It involves the state of the dwellings of the |>eople, the moral 
eonHCqucneos of which an* not less coiisidemble ilian the physical. It involves their 
enjoyment of aomo of the chief elements of nature*- nir. light and water. It involves 
the regulation of their industry, the insjicrtion of their toil. It involves the purity 
of their provisions, and it touches all the means by which you may wean them 
from habits of excess and of brutality.* 
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patty promises in a democracy the other party must in the long run 
also promise. Great party parliaments grew up outside Parliament, 
and State control over the processes of production and distribution 
oame into the forefront of political discussions. Socialist organizations 
were created.^ At Oxford the movement in social philosophy — ^that 
of Green and Bosanquet — was in line with the social theory of the 
time — ^indeed, led it— in France and Germany the ‘ Socialists of the 
Chair ’ opposed reforms from above to reforms made by practical parties. 

The remaining theorists of laissez-faire were either, in part, won 
over to the new doctrinal tendencies, or they were successfully con- 
futed in some famous controversies, like that between John Stuart 
Mill and James Fitzjames Stephen.* 

* It is the proper end of government to reduce this wretched waste 
to the smallest possible amount, by taking such measures as shall 
cause the energies now spent by mankind in injuring one another, 
or in protecting themselves against injury, to be turned to the legiti- 
mate employment of the human faculties, that of compelling the 
powers of nature to be more and more subservient to physical and 
moral good.’* These la.st sentences are John Stuart Mill’s ; and they 
seem to represent the position of a during State interventionist. It 
would be difficult to find a match to these opinions outside the extreme 
socialist position even to-day. But this is only one of the places in 
which John Stuart Mill began by rehearsing the economies of 1800, 
only to conclude with the results of his own experience. The final words 
in the Principles were emphasized by the statement of faith in the 
Autobiography.* The world was well on its way to socialism, and 
discussions like Mill's, by stating the issues, cleared the way for it. 

Mill’s final statement of the case for laissez-faire, that which appears 
in the Essay on Liberty, was finely confuted, and left, in our opinion, 

* England : M. Beer, A HUtory of Briliah Socialum, 2 toIs. London, 1010, Vol. 
U, Part IV ; Germany : P. MehriiiK. O'cwAirAte der denbehen Suzial-deniokratie, 4tii 
Edition, Stuttgart, 18W j i'ranre ; P. ],ouiB, Hietoire da SoeialUme en France, Paris, 
1925 ; Zeva^s (Editor), Hicinire die Partie fiocxalietre m France (Riritre), Paris, 
1023 ; United Eialee : M. Uillquit, Uietory of Socialism in the United Slates, lOlO. 

* Liberty, Egnality, Fraternity, 1873. 

* Principles of Political Economy, Bonk V, Cba]). XI. 

* Autobiography (brat pulilished 1873), Edn. 1024, pp. 106, 106 : ‘ While we repu- 
diated with the greatest energy that tyranny of society over the individual which 
most Socialistic Systems ate supposed to involve, we yet looked forward to a t.iimi 
when society will no longer be divided into the i^e and the industrious ; when the 
rule that they who do not work shall not cat, will be applied not to paupers oidy, 
but impartially to all ; when the division of the produce of laliour, instead of depend- 
ing, as in so great a degree it now does, on the accident of birth, will be mom by 
concert on an acknowledged principle of justiee ; and when it will no longer either 
be, or be thought to be, impossible for human brings to exert themselves strenuously 
in procuring benefits which are not to be czrlusively their own, but to be sbar^ with 
the society they belong to. The social problem irf the future we considered to be, 
bow to unite the greatest individual liltrrty of action, with a common ownership 
in the raw material of the globe, and an equal participation of all in the benefits of 
combirrd Isl our.' 
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quite sttioken on the field of controvert, by James Eitzjames Stephen’s 
Liberty, Equality, and Fraternity.^ The position of Stephen’s book 
was, in regard to the main issues, also taken by Bitchie, in his little 
volume on The Principles of State Interference, an exceedingly sensible 
and just attack upon Herbert Sp<uicer's Mmi versus the State. If we 
indicate Spencer’s main thesis upon State activity we shall hear 
the last and despairing trumiiet call of laissezfaire by a considerable 
mind. 

He held that all legislative interference cannot help setting in 
motion unforseeu and unfortunate effects ; that, without positive 
will, one legislative act inevitably and uncontrollably leads to others ; 
that the conception is fosten'd that Government ought to step in ; 
that the beneficial weeding out of the weakest is impeded ; that an 
officialdom is fostered which ever conspires to obtain more power 
over the people * ; that enslavement and despotism follow ; that 
legislators are ignorant, especially of the ‘ systematic study of social 
causation ’ ® ; that the accumulation of Slate business results in ‘ red 
tape ’ ; that spontaneous individual activity is practically always 
superior lo Stale controlled activity. 

Stephen's answer to Mill and Bitchie’s to Spencer were much the 
same, and they show that discussion had revealed the casential problems 
involved in State activity, and even to point to a series of maxims 
which would lx- of service to legislators. These points had become 
clear : 

1 . The ' individual ’ postulated by Mill and Spencer was a mere 
akstraction. There is no such thing, if man is to be considered as a 
member of society at all. This ‘ individual ’ was a wish personal to 

> IK73. 

* H. Spi*ncer, Thr Man versus the sStatr, Reprint 1HH4, p. 29 : ‘A comparatively 
BTnall body of otbeiaJM, coborentr having (ommon intercMM, and acting under c^entral 
authority, Iiah an immeiuu* advantage^ over an incoherent public uhicii has no settled 
policy, and can be brought to act unitediy oiih under strong pro\ ocation. Hence 
an urganizatiun of ofliciaU, once passing a lertam stage of gn»^th, btHomes less and 
lesa resibtiblo ; as ue see in the hun^aiicracicb of the Continent. In e\ery eirelc 
conversations show that now, uhen the (taK^ing of competitive examuiaiions render 
them eligiblo for the public service, youths an* lioing educated in su(‘)i ways that they 
may pass them and get eniplojriuent under (Soveniment. One consequence is that 
men who might otherwim* reprobate some further gionth of ofheiahsni, are led to 
look on it w ith tolerance if not favourably, as offering possible careers fur those depen- 
dent on them and those related to them. Any one remembers the numbn of 
Qpper-class and middle-class' families anxious to place their children, will see that 
no small encouragement to the spread of legislative control is now coming from those 
W(ho, hut for the personal intrn*sts thus ariMng. would be hostile to it " : ibid., p. 40 : 
* The oflicials cannot create the needful supplies ; they can but distribute among 
individuals that which individuals have jouicd to produco. If the public agency is 
required to provide for them, it must reciprocally n^quire them to furnish the means.* 

* Ibid., p. 75 : * I'nqucstioiiably among monstrous lieliefs one of the most mon- 
strous is that while fur a simple handicraft such us shoe making, a long apprenticeship 
ia needful, the sole thing which needs no appit^nlieeship is making a nation's laws ( * 



96 MODERN GOVERNMENT [pt. n 

Mill, Spencer and others, projected into, and dominating, the whole 
of their discussion. 

2. The antithesis between State and Individual was founded upon 
this false view of the ‘ individual ’, and upon the fallacy that the State 
was a sovereign authority the power of which emanated not from the 
constituent individuals, but from some undiscoverable but nevertheless 
reprehensible source. 

3. There is not necessarily any connexion between State activity 
and centralization ; the idea that these were synonymous, so fre- 
quently introduced into controversy, was erroneous, for the possible 
forms of organization for State activity were many, including municipal 
and vocational administration.^ 

4. Attacks upon the incapacity of legislators and administrators of 
the kind made by Spencer (more crotchety and ignorantly stubborn in 
this regard than Mill) were not entirely valid arguments against Stat«* 
activity. It is true that the efficacy of State activity dejamds upon the 
efficiency of the instruments, and that efficacy is one element in the 
decision to act or not to act : but it is an argument relative to a par- 
ticular set of circumstances and not an absolute argument against 
activity. Nevertheless. Sj)cncer had put his finger upon an import- 
ant aspect of the question. The efficiency of the instrument is indeed 
of critical importance. tS])encer’.s criticism of the competence of 
legislators, however, invited compari.son between them and the private 
business men, and Lord Pembroke in a pamphlet on Liberty and 
Socialism published by the now long defunct ‘ Liberty and Property 
Defence League ’ * made the comparison : ‘ W'hut ’, he says, ‘ would 
private enterprise look like if its mistakes and failures were collected 
and pilloried in a similar manner ? ’ 

5. TTie abstract notion of Liberty itself was rpiestioned, and it was 
asked, is this more than one of many ends of which man .seeks the 
realization ? Some liberty i.s desirable, as well as other things, but 
nothing at all is attainable without a limitation of liberty. If, then, 
limitation is conceded, the extent of the limitation is merely a question 
of the more or less dependent upon the mixture of men’s desires and 
capacities, and this varies in time and place. 

6. Stephen enunciat'd the questions to be asked before activity is 
undertaken by the State and these were * : («) is the object aimed at 
good ? (i.e. will it tend to advance the well-being of the community ? ) ; 


^ But the thought is to be soon constantly recurring in ParUament )>etweeii 1846 
and the end of the nineteenth century. 

■ Cited, D. G. Ritchie, op. cit., p. 00 footnote. 

• tjiophen, op. cit., p. 49. Htephen’s tests were these z ‘ Compulsion is liad, (i) when 
the object aimed at is bad ; (ji) uhen the object aimed at is good but the compulsion 
employed is not calculated to obtain it ; fiu) when the objec't aimed at is good, and 
the compulsion employed is calculated to obtoiii it, but at too great an oxpc«i»e/ 

* D. G. Ritchie, op. cit., p. 109. 
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(b) will the proposed means attain it 1 (c) will they attain it at too 
great expense or not ? (i.c. can the end be attained without doing more 
harm than is compensated by the benefit of its attainment ?). 

7. It was further proved that the least amount of >State activity 
possible was education : for, if the masses, uneducated, were to become 
the legislators, all the evils pru])hesi<‘d by Spencer must result. But 
was it necessary to wait until all had been formally educated to a 
required standard ; was not a State activity already a part of civic 
education, a means to reform character ? 

What was the net result of the development of State activity 
betwe<‘n tlic middle and the last quarter of the nineteenth century ? 
The cardinal gain was tlie break-up of absolutes, or at least I ought to 
say, the break-up of old absolutes ; for Socialism, the new dispensa- 
tion, was in its early days an abMdut<‘, as unmeasured as those it 
replaced. Further, towards the end of the century, government was 
actually conducting an enormous range of activities, and the immediate 
promise of all political parties was for more. Th(‘ direction of opinion 
was well-established ; the State could efiectively act, for experience 
had shown that it could provide the organization and the officials ; the 
State ought to act. Humanity, Fraternity, Equality, and the prudent 
prevention of social friction and waste demanded it. From this time 
dates the rapid development of Socialist schools of thought, and of 
Socialist and Labour Parties, in practical pohtics. The Western 
World has become more and more socialistic in deed and thought. 
The essence of that thought is, first, that the life of the individual 
person shall be made to respond to a social standard e.stablished by the 
State, and next, that the .State shall provide for tin- poor a minimum 
of services and security, at th(> ultimate expense of the wealthy. The, 
last thirty years have been devoted to inquiry into the means of 
realizing this ideal, and to re-shaping the ideal, first, according to the 
revealed technical difficulties, and second, to meeting the obstacles of 
interi'st and opinion by assault or compromise. But this is already a 
part of the Chapters on Political Parties, which come later ; and before 
we arrive at them we have several stage.s to cover, the next being an 
analytical study of .State Activity, for this gives an even closer insight 
into the subjt-ct than the broad historical survey we have, already 
undertaken. 
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CHAPTER IV 

STATE ACTIVITY: ANALYTICAL 

W E have now to take certain examples of State activity in 
different countries, and consider tlie conditions of their 
success or failure. 

The State and the Machine. We can begin by likening the State 
(in regard to its activity) to a machine.* Machines are contrivances 
which simply convert energy. Their use is to overcome the limitations 
of individual or collective power. In regard to physical force, the 
machine converts the crude strength into a smaller amount over a 
longer distance, into a smaller amount moving more rapidly, or enables 
the attainment of more weight by the loss of distance and rapidity, 
and so on. There are many possible combinations of the elements, 
strength, duration, and spe^. The combination is sought according 
to human convenience : the steam-engine is made to exert a large 
force through a small distance at great rapidity, and, in a spinning 
wheel, the bobbin runs at a more rapid pace than any human arm could 
turn it, but with a small force ; and levers and pulleys are also common 
examples of this process of conversion. 

Government is a machine in this sense, that it is a converter of 
energy. Itsultimateforce iscomposed of the psychological and physical 
qualities of the people, and their resources. There are phases iu the life 
of society where local and national government is required to convert 
this force from what it is at any point of time into something more 
desirable. But in the case of government the possibilities of conversion 
are immense, because human qualities are so many and diverse, and the 
processes are necessarily complex. For example, it converts some 
people’s work and earnings, through taxation, into the education of 
other people’s children, or a Pyrenean peasant’s tax on tobacco into 
Grand Opera in Paris, or sectional beliefs that alcoholic liquors are 
harmful and demoralizing, into the abolition of saloons, distilleries, 
and liquor imports, or the institution of ‘ one-way traffic ’ con- 
verts a greater expenditure of petrol into travelling speed and safety. 

* I am well aware of tiie dangers of this analogy : sociology has sufficiently pointed 
out that society u an organism, that the parts in society give life and movement, 
whereas in a marhine the energy and direction come from external sonroes. etc., etc. 
The State, however, conocived as institutions of government, apiunximates mote to 
a machine than to a society — at any rate the analogy is only a useful instrument. 

98 



ca.nr] STATE. ACTIVITY: ANALYTICAL 99 

No Intrinsic advantage. The State has no intrinsic advantage 
over any other social contrivance which is engaged in transforming its 
member’s sentiments, energy, and resources, into more desirable 
products. It must necessarily submit to the laws of human nature 
and environment. No loork is gained by using a machine. The 
product never contains more of the original material than was put in, 
though it may be more desirable. Indeed, work is lost in the process 
of transformation, for there is no perfect machine, that is, one in which 
human contacts are perfectly frictionless, without wasteful impedi- 
ments to the process ; and many of the problems of government arise 
from this unnecessary ‘ loss ’ of work— administration, for example, 
absorbs and perverts much energy and resources. Finally, ‘ what is 
gained in force is lost in distance ’ — wliat is gained in one direction by 
the transformation is lost elsewhere because the transformation has 
taken place. 

Social Energy and its Conversion. If we bear in mind that the 
State is an instrument of conversion we can the better separate out the 
factors in the process and then learn the conditions upon which their 
presence or absence depends. These elements are : 

I. The Initiul Energy. By this we mean the iivstinets, the senti- 
ments and the intellectual beliefs, that certain courses of action or 
inaction are desirable or undesirable, the mental and spiritual con- 
stitution which causes a movement of creation or destruction : as, for 
example, the desire to impose, religious conformity, or to put down 
Trusts, or to prohibit alcoholic liquors, or to establish workers’ control 
in industry. Here one must observe the extent to which these things 
are inborn, and the extent to which they are the product of teacliing. 
Further, their dependence upon the nature of the environment is 
important, for human plans are made by reference to such circum- 
stances, and when these disappear the plans and habits of mind 
disappear. 

II. Material Resources. However insistent the demands of the 
mind and the spirit, there must be present a sufficiency of material 
resources, because human energy by itself is often insufficient, however 
stimulated and encouraged, to accomplish what is desired. Religious 
conformity has required prisons and instruments of torture, shackles 
and faggots, censers, altars, flowera and musical instruments ; to educate 
requires books, pens, desks ; to preserve authority government needs 
cannons, gunpowder, aeroplanes and microphones, medals, certificates 
of honour, robes of office, and official buildings. It has liitherto been 
found impossible to keep officials or party agents alive simply by the 
word of God, or, if we may descend from tlie sublime, by the word of a 
Lincoln, a Gladstone, or a PoincarS. 

III. Ah Administrative Machine is necessary to apply the Initial 
Energy and the Resouri'es to their particular ends. This machine 
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consists of the organization and the men especially engaged in formu- 
lating in detail the vague general wishes of the population, in con- 
verting the detailed formulae thus esttiblishcd into regulations, and 
in applying these to affect human behaviour. It must be (1) capable 
of understanding the general purpose, and zealous to realize it ; 
(2) competent to know when, and where, and how much, its activity 
is required, and zealous in application ; (3) honest ; (4) sufficiently 
numerous. 

These three factors are observable in all forms of State activity, 
and upon their quality and conibination depends the success of the 
undertaking. .\t the margin, where the.se factors cannot be produced, 
State activity fails. We shall in the analysis which follows explore 
the conditions which mould these factors in their special form. 

The conditions of State activity may thus be stated. 

I 

The State is not necessarily or intrinsically abler for all things than 
other human group.s or in.<ititution.s. The scope of its powers and it-s 
effectiveness depend upon its real qualities, and only in so far as tbesi* 
happen in any particular case to be more approjniate to the activity 
than those possessed by other as.>«x‘iations is it more competent than 
they. Competition, for e.\ample, is close in such activities as tele- 
phones, telegraphs, railways, and mining. As a rule, however, the 
State has certain qualities which brmg it grt'at power. These are 
Age, and the Vastness of Ordered Territory and Institutions. Age 
produces awe and veneration, and these, in turn, create a submissive, 
reverent and obedient attitude ; they stir inexjdicable sentiments in 
the individual heart, and people are loath to destroy an ancient fabric, 
even though a new one is more useful and better satisfies the reason of 
their own day. In order that the ancestral temples, tlie quaint usages 
of their forefathfrs, and congenial memories and ceremonial, may live 
on, they are reconciled to commands uttered in their name. This 
thought is expressed in the tone of Burke’s Reflections on the French 
Revolution. Burke feels liimself part of a past he is unwilling to 
destroy. The German Romantics, Fichte, the Scliegels, Novalis and 
Adam Muller, the historical jurist Savigny,* and the French Joseph 
De Maistre founded their theories of the State in part upon its age ; 
and so, too, modern conservative parties, especially those which call 
themselves ‘ national ’. When men say ‘ the wisdom of our ancestors ’ 
the psychological emphasis is rather upon ancestors and ancestry than 
upon wisdom.^ Men will make sacriffees of energy and time for the 
modern State for the sake of its many generations, so, especially in time 
•of war ; so, too, in combating sedition or constitutional reform. 

* F. C. T. Savigny, Von Jleruf uiuer Zril fur Oesebgtlning, 1814. 

*Cf. Bentham, The Book of FaUaciee, Chap. II {Works, 11, Eldinbrngh, 1843). 
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The mtepest of a generation does not cease with its regard for the 
past or its own immediate comfort. The State is gcneraUy a continu- 
ing association : it has Futurity ; it is, as an association, immortal. 
It is possible to appeal to men to work, and to appeal successfully, in 
the name of future generations. Some, indeed, find their own personal 
immortality in that of the State ' : others cannot deny the claims of 
their own children or those of their family in a wider sense, and work to 
make the State a ' bettor place ’ for them.® To maintain the continu- 
ing association becomes so })aramount a consideration with most men 
that they give money, energy and obetlienee, and regard the con.sequont 
burden as a light one compared with the j)romised results. This is 
particularly true of war for the defence or increase of a country’s 
dominions. .Another aspect of it ks interestingly obser\’abIc in the 
Fascist movement in Italy ; almost the wliole appeal to the people to 
suffer subordination and discipline is expressed in terms of the State’s 
Futurity, and the Corporative Constitution bi-gins : ‘ The Italian 

Nation is an organi.sm having ends, a life and means superior in power 
and diimtion to the single individuals or groups of individuals that 
compose it.’ ® This also was the e.s.sence of the German Uomantic 
political philosophy which took its keynote from Burke’s superb 
phrase : 

‘ Our poUtl'nl system is plactsl in a just ci>rre'<jM>mi<'ncc and symmetry -with 
the order of the world, and with the iiwale ol esistenci* decreed te) a jaTniunent 
body cotnpeised of traitsitory imrts, wImtcui, ley the di«|iosition of a Htuix>nde>us 
wisdom, meeulding togetlier the great mystiTieeus mcierjsiratieen of the human 
race, the wheeic, at one time, is never old. <er inidille-aged. or yieung. but in a 
eondition of iinehang<iable eieiistancj, moves on tlirough the varied tenour of 
perpetual decay, fall, renovation. aii<l |erogrc-ssi(en.’ * 

Feelings like these are evoked in the majttrity of men iiiid women by the 
modern Btutc more than by tiny other institution of onr day. There 
was a time when the C'hurehes livtsi by such sentiments and taught 
and succouwl the poor, as a result, but the days have gone by, whether 
to come again is another tiuestion. In virtue of these sentiments the 
State acquires authority and power, for men will obey its eoinmands 
when these tilings are recalled, though olxHlience is otherwise distasteful. 

Then the State extends, as a rule, over a wfider territory than other 
associat ions, and wherever territorial extent of authority is tcehnieally 
essential to effective and economical operation, as, for example, in 
factory supervision and labour regulations, health administration, the 

* Morlcy, On Compnitiiinr, eoneluding iHtrapraphs ; also the essay on Mill. 

' This is immanent in Kant's vic« of the perfeetihility of man i in the idea of 
progross : in Uio propaganda for widespread isluratinn : in deinorratic institutions ; 
of equality befort' tlio law ; the regulation of child lalsiur ; and so forth. 

’ The Labour Charter (>Sect. 1). published on the Fascist Labour l>uy,21 April, 1927 ; 
cf. ISt'hneider, The Matlnfi of thi Faet lul SlaU, liigH. 

*Cf. Vuraeli’s Sybil; of. Adam Muller, o{i. cit. 
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xnamtenaaoe of standards of weights, measures and purity, the extirpa- 
tion of iinfRiT oommercial practices, of sedition, or alooholio liquors, in 
social insurance, daylight saving, the State has a better chance of 
success than otW institutions. 

Finally, the State is embodied in institutions and forms, more than 
any others, identified with the supreme guarantee of Stability and 
Order. Around Order battles have raged, millions of passionate pages 
have fluttered, and cruelty untold has been committed. Order means 
an established rule of Life ; and this, seemingly, is an innocent enough 
desire, and is certainly one that is universally felt. Now, violent 
struggles have occurred to decide which, among all the possible millions 
of rules, should bo established. But all people have, found the need for 
security, and calculability of the immediate and distant future. What- 
ever men’s ultimate values, all require at least some calculable basis ; 
it is impossible to live as most people wish to live if all standards, all 
behaviour, all rewards, all punishments, are to be in a state of flux and 
unpredictable vacillation, if wages, prices, opportunities of work, pro- 
tection of person, postal communications, prevention of disease are 
casual and subject to no certainty of rule. Sup}>ose social activities and 
obligations were as imprcdictable, and more important, as uncontrol- 
lable, as the weather, and you will obtfiin some small forecast of the 
misery of men’s lives. The weatherdoes not matter very much, for all 
ordinary purposes, in a manufacturing country : but it means life and 
death to an agricultural people. And men in the past have been 
alternately so disappointed and elated at the hazanls of the harvests, 
that they have attempted to reduce them to order by making the 
elements into" Gods to whom they pray and sacrifice. * 

Man has plotted out Time itself and charted the minutes and the 
days. The moment man Itecomes dependent upon others, even in the 
slightest degree, and as soon as social expectatioiLs are established, an 
Order must be maintained in the recording and valuation of Time.* 
Only the unsociad beings have no order in Time, such as infants and 
artists and tramps. But all others are bound to fix Time. So with 
all other aspects of human behaviour : some things must be fixed in 
order to relieve men of worry and anxiety, and to act as a sot basis for 
ail the superstructure of industry, religion, and family life, and bo a 
measure of values and power. Men cannot bear the stress of encounter- 
ing the unfamiliar, and prefer a predictable curve of events rather than 
the unexpected zig-zag of disappointments. This is, in fact, what 
makes people save instead of at once consuming all they produce. 
The wcmls which usually describe the notion of the unexpected very 
well indicate the psychological conditions winch cause Order to be 

' An exoeUent disensBion of this u in Frazer’s Leciuret on the Early Higlory 
Kingship, 

* The best stndy I know of this is in Tbomss Mann's novel — The Magic Motmtam. 



OH. IV] STATE ACTIVITY: ANALYTICAL 103 

established : startle, take aback, stun, stagger, take away one’s breath, 
crash, balk, blight, aghast, tantalise, dambfoander. We do not delight 
in such feelings. Order is therefore natural to human kind : it breaks 
up the flux of events, sets bounds to the infinitely variable in human 
relationships, establishes predictable liberties and restraints,^ and 
offers that without which men could not possibly control events. 
The State is one of the many institutions created, in part deliber- 
ately, in part imconsciously, to obtain the benefits of Order, and 
it offers this over a wider extent of human contacts, including more 
people for more objects over a wider territory, than any other 
institution. This service draws men to its support and often they 
are ready to pay for the frame of Order by giving up their claims 
to the quality of its contents. For example, the Prohibitionists 
deliberately sought a constitutional amendment, and now combat 
disobedience by the argument that the Constitution and Order are in 
issue against Anarchy.* 

Nor is this all. The aid of the State is called for because though a 
large number of people might act simultaneously, continuously and simi- 
larly for the attainment of a desirable end, yet without a prearranged 
rule, there is possible, at any time, either too much qr too little effort to , 
assure the object. The State is regularity, and associated effort ; and 
thus overcomes the waste cau8<Hi by people giving in the wrong 
proportion at the right time, or in the right proportion at the. wrong 
time.* Further, the moods of men are changeable from day to day, 
and their passions function intermittently ; for example, no man is 
uniformly and always brave, charitable, cleanly, honest, or devout.* 
If men acted independently, what confidence could one have in the 
possibility of a regular and continuous fire-brigade service,® poor relief 

‘ Cf. Lorke, Civil (toiirntiwnt, TI, Chap. IV : ‘ But freedom of men under govern- 
ment is to have a standing rule to live by . . . not to be subject to the ineoiutant, 
vnrertain, vuitnoini, arbitrary rule of another man . . .’ 

*‘lf this amendmont is nuUilied by disobedience, then the Constitution, that 
glorious and mighty thing, is tom up.'* The issue is made one between Urder and 
Anarchy. Cf. Uaynes, Prohibition Inside Out, 1‘rcface : ' The real crux of the whole 
matter however is found in the fact that the problem has greatly outgrown the pro- 
hibition question, for, as in the 'sixties a greater problem than slavery grew out of that 
issue — the preservation of the Union itself — just so a greater problem than the Pro- 
hibition question has grown out of it and Uiat is the preservation and sanctity of 
all law, the saving of the Constitution, the foundation of the Government itself. . . . 

It is no longer a question as to whether we are for or against the legislation, but it 
is whether or not we ate for or against the Constitution of the United States and 
whether or not We will obey and support the laws of the land.’ Cf. also the Chapter 
on Constitutions, infra. 

* e.g. intervention by private persona to help the poor always O0ered a difficult 
probl^ to the State, and legislatioQ attempted to stop it. 

* Hence almost all uniisid administrative work has been superseded in the modem 
state and it is only with immense ffifficulty that elected councils, parliaments, juries 
are mode to serve. Of. Part Vll on Tkr ( iril Serrirr. 

® Cf. remarks regarding tlio L.C.C. Fire Brigade and its services to other Ideal 
authorities in Beport of Boyal Commission on London Government, ltt23, Omd. 1830. 
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and organization of the labour market, hospital care, sanitation and 
public hygiene, sobriety, and contribution to common revenues on the 
basis of ability ? ^ None. On some days, some things would be 
given in too great a measure for the object ; on others, the supplies 
would be inadequate. Intermittency of passion, alternation of moods, 
defective synchronization of other pursuits, render a common rule and 
a special instrument indispensable. Hence the cry for the State, 
which is a cry for the imposition and common acceptance of a rule, 
ultimately controlling behaviour, to regulate passion, moods and 
attention, and to direct and apply them to an associated purpose. 

II 

The State’s activity is never much, if at all. better in quality than 
the morality, the wealth and knowledge of the individual and groups 
which form the State.* It often happens that the best brains and 
characters in society do serve the State, being attraeted theri'to by a 
sense of public service, and the dazzling vision of its supremacy, but 
the number of such minds is small compared with the aggregate which 
remains in private industry, science, education, the Ghurohes and else- 
where. Generally there is no higher level, more often a lower level in 
the Cabinets and Parliaments ; and the incentives of officials take 
their tone, too often, from the social circh's from wJiich they are 
recruited.* Whether there shall be competence, justice. gen(‘rositv and 
other features in the activity of the State depends on whether these 
things are already present in society and the State has no spt'cial 
additional qualities better than the level attained by its environment. 

* It tskro the State an extraordinary amount of organirutioii and effort to prevent 
evaaion in Ineome Tax rollection. 

* e.g. in the Sponioli Inquiaition of the sixlwntli ci-iiliiiy (i f. Ix’h, 77i<’ S'/niBwi 
Inquinhon, 4 vols.) : if toriuiv ib uned everjwiii'iv tlic Slate Hill prolnlily employ 
no nobler methods of attaining ita end : a jury cannot lie much lictter than the 
average man and woman. Health Adminuitration depends upon the general philos- 
<^y relating to the length and rigour of life (it is noticeably iiidiffen’nt in Prance 
and notioeaUy enthusiastic in the U.S.A.) and may have to fight for its eftieienry 
against doctrines of religious fatalism, as in England in the miiliUe of the nineteenth 
oentuiy, as now in India, and as one day, perhaps, in America (as smm as Christian 
Science supersedes all other religions). In the U.S.A. torture and tyranny are, in 
the institution and maintenance of I’rohibition, either entirely im}xi8silile or practised 
with restraint and safeguanls. Moreover three faetors of modern civilizalion wiero 
present, and greatly affci'tcd the situation : (1) America is a democracy and there- 
fore a demonstrable majority of the voters must lie obtained for any law, and for 
a coDstitational law a two-thirds majority and more (in some countries a referen- 
dum is required) and ratification by three-fouTths of the States ; (2) the notions 
of freedom of opinion and individual property, besides having been given excep- 
tional safeguards in the constitution, are strongly Rupimrted by public sentiment 
as basio political necessities ; (3) wealthy and powerful counter-organizations of 
the liquor traffic had been established in accordance with modern practice, and these, 
besides being an obstacle to the growing movement, might later undertake a campaign 
for nullification of its accomplished purpose. 

* For example, in the United Stst^ where private industry has set the ddlar 
stodoid, and hoa bronght State services into contempt ; but in Germany the social 
dides from which Civil Servants have lieen hitherto drawn hold the servioo of the 
State in the highest esteem. Cf. also Part Vll, The Civil Service, Chap. 3. 
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On the whole it may be said that the State is better off now in this 
respect than in the past, and becomes increasingly better, owing to the 
establishment of methods of training and discipline, and these are con- 
sidered in the chapters relating to Parties, which select legislators, and 
the Civil Services. 

Ill 

The State does not become active ujiless there are individual and 
social forces moving towards this end : spiritual forces, that is, pro- 
ductive of community and association for any particular policy. 
These forces are of many kinds, and are engendered by man’s nature 
and by environment, lioth of which create problems. It is not abso- 
lutely essential that the forces should be articulately expressed, it is 
enough if they are felt, even as a vague discomfort or yearning, but 
they must exist if the State is ever to become active. F undamentally, 
whatever their superficial aapt>et, they have beem conceived by indi- 
viduals and groups as matters of Morality and Salvation : thus in 
Prohibition,' thus in the Spanish ln(|ui.sition,- thus anti-Trust legisla- 

* (^f. Phtiform of /SS«, printed in: ProkihitioM in Utf Unitfd StatPA, a IliKUiry of 
ihr Prohihiiion ZV/r/i/ atnl of the Pmhihitioti Movement, by 1). JUeigh Colvin* London 
and New York. 1W20, p. 124 : 

(1) ‘ AU'oholie dritiKt^ whether fermentifCbreweii or distilled are {XiimmouR to tho 
healthy human body, the drinkint; <if which (nir) is not only needlosM but hurtful, 
neecMRarify lending to form intemperate habits* inerca>*inK greatly the numlier, Heverity 
and fatal termination of dis<>aseH, weakeninc and deranging the intellect, polluting 
the affiH'tions, hardening the hcari and corrupting the morale, depriving many of 
iheir rcaeon and still mon* of it^ healllifut exercise and annually bringing down large 
nunilMTH to untimely gravi's, producing m the children of many who drink a pre- 
distioHition to iritem(M*rance* iii.saiiity and varioub bodily and mental diseases, eauaing 
a diminution of htrt'iigth, f(s'blcncH» (»f vKum. ti<'klcne^^ of purpose and fircmaturo 
oldngf* ami prodm'itig in fntun'gel 1 cratloll^a<lctel^oratioIl of moral and physical char- 
acter . . . alcoholie drinks are tliuH the implacable enemy i»f man as an individual. 

(2) That the liquor tratlic is in the home fs]uiilly an enemy. . . . 

(3) That to the community it is 4*qually an enemy* prrNlucing demoralization, 
vice and wickedncHH, et<‘. . , , 

(4) That in the Htiite it is equally an enemy* legislative im|iiiry, jtidieial investiga- 
tion and the otlieial nquirts of uli {lenal. reformatory and dependant institutions 
showing that the niunufacture and sale of Mieh lieverages is tlie pnimoting eausc of 
]ntcm()eraiicc, cniiie* and of ilcmaiids upon public and private charity: imposing the 
largfT part id taxation, thu» paralysing thrift, industry, manufai-ture nnd com- 
mcn'ial life which but for it would lie uniim*s.>ary : disturbing the jM'aie of the streets 
and highways: tilling iirisons and |MK)r houM'a: corrupting politics, legislation and 
the exH'utkiii of laws : shortening lives, dimini.shing health, industry and proiluetive 
|>ower ill manufacture and art : and it is manifestly unjust as well as injurious to 
the community uiion which it is im|Misiil and contrary to all just vicus of civil liberty, 
as well as a violation of a fundamental maxim of our common law to use your own 
property or liberty so as not to injure others.' 

Colvin, op. eit., pp. 57, (Kl, 73, L4t>, 261, 267, 286 : Again and again was (xod 
invoked *as the wrathful judge of our liquor traftie ' : * In His name we set up our 
banners * ; * Teoplc who fear God . . , * ; * Our reliance for ultimate success upon 
the same Omnipotent Arm . . : * the man and woman who cries **AVait ! and 

** Go alow ! is an enemy to (lud and Humanity ' : * liquor is iMiutrary to the spirit 
of God's Word * ; 'the Chun'h of God is the relentless and uncompromising foe of 
the ungodly huaiiHMis ! ' ; ' The iVohibitiim Party, tho jiarty of God.* 

* * No one,* 8t. Augustine had said, * comet h to salvation and eternal life except 
he who hath Christ for his head, and no one can liave Christ for his head except that 
is in his body the Church.' 
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ticm, thus public health,^ and so on. Shall men strive for greater 
economic satisfaction ? is not only a question relating to physical needs, 
to food, clothing, shelter, furniture, gardens and motor-bicycles, 
yachts and bocks, but involves the ultimate question why so much of 
these things and why so little ? Because. . . . This ‘ because ’ 
when we have arrived at ultimates is the individual’s ultimate justifica- 
tion of himself and is expressed in vague but compelling terms like 
God,* the Devil, Good and Evil, Sin, Justice, Salvation and Damna- 
tion,* Fair and Unfair, Good Form.* These arc the moral ultimates of 
individuals and associations and they determine the scope and the 
direction of their energy. It may be said that these ultimates are not 
moral, but physiological, being dependent in the last re.sort upon the 
physical composition of human beings, upon their glands, the quality of 


* Cf. Chailes Kii^tKloyV Two Vtarjt Ago^ * (.IfiuitinoaH in next to t^ofninoKB * ! 

* Cf. The French Declaration of liifthtaof 1701 made, according to the Preamble, 

' in the proeenre of the Supreme Being 

* ‘ The heretic is a ]>efltilciitial animal.’ 

* In the other examples of State activity wc tind the same intensity of feeling. 

(i) Anii-Tnul LfgULtUion. American Anti-Trust Legislation is represontod prin- 

cipally by three laws : the 8horman Act of 1800 and two Auts passed in 1011. the 
Federal Trade Commission Act and the Clayton Act (’ to supplement laws existing 
gainst unlawful restraints and monopolies and for other purposes (See Ueuderson, 

The Federal Trade Commieeion.) From 1880, agitation against trusts began to seethe 
in the name of a fair field for the small trader and low pneos fur the consumer, and 
the titles of periodicals amply convey its direction and animus : Modem FeiidalUm, 
The Moloch of Monopoly, The Bugbear of Truetn, Ihngeroun TriiHe (see 0. W. Kiiauth, 
The Folicy of tte Vnileil Biota towards Industrial Monopoly, 1014, p. 14). 

(ii) Waga Control in Australia. Cf. K. M. Burns, H'aga and the Slate, Chap. IV. 
The Fnclycbcal of Pope Leo Xlll on the Ce/nditions of Lalxtur reinforced the growing 
conviction in the ’nineties that ' Preservation of life is the boundun duty of each 
and all, to fail wherein is a crime ’. 

(iii) Daylight Savituj. The Summer Time Act of 1918 adujitod for the war period, 
re-enacted in 1922 and 1928, was made permanent in 192.7. William Willet, the 
originator of tlie scheme, expressed hia beliefs in the pamphlets of the years 1907-14, 
‘ Withdrawal of some of the hours of wasted sunlight in Spring, Summer and Autumn 
from the beginning to the end of the day ’ making for health and strength of body 
and mind ; ' benehte afforded hy parks and open spaces would Im- doubled ’ ; ‘ Light 
is one of the greatest gifts of the Creator to man.’ Then followed the baser advan- 
tages or the estimatod saving of light and fuel (oalciilated to be £2,S(X),()U0 per annum). 
The full creed was embodied in tho earnest resolution ‘ that the passing of the Day- 
light Saving Bill would conduce to the physical, mental, moral and finaneial walfaro 
of the nation, and that it is deserving of the support of all classes of tho eommunity ’, 

(iv) Food Control in Great Britain during the War. Tho measures of tho war 
years (e.g. Extension of Powers under D.O.it.A., tlie creation of tho Ministry of 
Food under the dirootion of a Food Controller (1916), the establislmient of (local) 
Food Control Committees (1917) and the eomplox rationing schemes of 1918 insli- 
toted an elaborate system of Governmental control of food supplies. Fear and 
reaentmeiit at the rise of prices (Beveridge, British Food Control, Cliap. Ill) instigatod 
the demand for government action ; notions regarding ‘ rings ’ and ‘ jirofiteeni ’ 
Inrked in the popular mind, whilst more sober views found utterance in the House 
of Commons : ‘ in the o^ion of this Honse it is the duty of tlie Government to 
adopt further methoda <n organization, to inorease and conserve the national food 
snp^y and so diminish the risk of shortage and serious increase in prioee in the event 
of ^ war faeiiig prolonged ’ (of. W. A. 8. Hewins in Debate, IS and 16 November 
1916 — cited Bevendge, op. cit., p. 24). 
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iheii senses, the brain-matter, the nerves, and organic functions. Be it 
so ! But men have called these things God or the Devil. Every man 
is a fanatic about something ; he is convinced that something is of 
higher moral or God-value than all other things : it may be Im- 
mortality, World Peace, Patriotism, Comfort, Masic, Paintings, or the 
provision of cheap postal facilities in rural areas, and it is this fanaticism 
which, at a certain temperature, involves the association of others to 
secure its satisfaction and social realization. 

Zealots believe themselves providentially appointed to undertake 
crusades and they regard plain occurrences as divine intervention.^ 
The best contemporary ex.amplc of this relates not to existing State 
activity but only to that which is advocated. The most radical 
Bernard Sliaw, the great divine, proposes the Equalization of Incomes. 
If the reasons for this reform are followed, step by step, back towards 
the ultiinat<‘. mural basis, we arrive at the Life Force, that which is 
before reason, and causes us to choose and contrive. 

* I tell you thnl its long as 1 can rom-eive aoiiielhing l>ctter than myaelf I 

cannot be easy unless 1 am striving to bring it into existence or clearing the 
way for it. Tliat is the law of my life. That is the workiitg within mo of Life's 
ineesHtint aH|>iration to higiier orgitnizittion. wiilor, deejicr, intonscr self -conscious- 
ness, and clearer self-understanding. . . * * .Ttist as Life, after ages of struggle, 

evolved that wonderful bodily organ the eye, so that the living organism could 
see where it was going and what a us coming to help or tbreuteii it, and thus avoid 
a thousand dangers that formerly slew it, so it is evolving to-day a mind's eye 
that shall see, not the physical world, but the purpose of Life, and thereby enable 
the individual to work for that pur|Hiso iiistenil of thwarting and baffling it by 
setting up shortsighted personal aims a.s at jiresent.' * 

This Shavian ultimate finds its complex incarnation in concrete 
suggestions for the reform of human behaviour and seeks to find its 
expression, if necessary, in the State.* And so with all such ultimates. 

What causes them to be given validity in the State, rather than left 
to find expression in the, life of the individual or of minor groups ? 
Simply that the strength of conviction, or the scope of knowledge and 
imagination, are of a degree insatiable without exteusion of their com- 

* Thus Toiguomada (ef. Lea, 1, 173) : thus Bismarck and German Federalism 
(after the attempt on his life) ; thus Shaftesbury (cf. notes from his diaries in Hodder's 
Life). Thus Silas C. Swallow, the Methodist mmistcr. a leadiw of the American Pro- 
hibitionist Party (Calvin, op. cit.) : ' Yon want a man to lie your leader who shall 
be as straight and as tall aa the young SauL He must lie as fearless and unsparing 
in the denunuiation of sin in high places as was John the Baptist. He must be as 
untiring and persistent as Paul. Ho must be as ready for sacrifice as Stephen. He 
must be as swTet-tompeced as a Molanrthon. He must be as pure, clean and noble- 
minded as a John Wesley. In a word he must bo such a oue as shoirs by his life that 
be is an act of Qod, his mind a thought, his hie a breath of divinity. Such a man, 
ladies and gentlemen of the convention, 1 have the honour to present to you in the 
person of— ^ilae C. Swallow ’ (Conrontion of 1904. Hr. SwaUow was a Methodist 
minister, an elder, and for eleven years editor of the Peunsyli'ania Meliodiel). 

* Man and Superman. 

* Ibid. 

* Cf. also, sinoe this was written. An InUUigeni Woman'e Quide lo Saeitdiem, 
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mands and consequences to the appropriate area or number of people. 
If the aesthetic, for example, is the driving force, then wherever there is 
ugliness, on advertisement hoardings, for example,^ or drunkenness,* 
ite removal will be desired and the intensity of desire conditions the 
permissible means : persuasion, confiscation, imprisonment, death. 
If, to take another example, the ultimate is Charity, and this in one 
aspect means the prohibition of chimney-sweeping by infants,® a time 
arrives when it is desired that all who employ such infants shall be 
properly restrained, and the resources for this restraint will be claimed 
from other people. What is the justification for suc.h ('laims ? It is 
idle to talk of justification, for in the ultimate resort the word means 
nothing — ^justification is physical ami p.syehologieal necessity, and this 
arises out of the contact between individual nature and social and 
material environment. ‘ I am that 1 am ! ’ is the ultimately inex- 
plicable sense of the personal Supreme Good. When this sense is so 
keen and of such substance, that it issues in a demand for social 
activity, the State is approached in proportion as success requires 
inclusion of (1) all the inhabitants, (2) all the territory, (3) all the 
available resources ; for the smaller societies have proved, by 
h 3 tpothesis, deficient in these respects.® It must, of course, be remem- 

• Cf. Annual RrporUt of the Xalioiiiil Triiel for Plarre of llieliiric InUreel or Xn/ural 
Beaufy, and its pamphlet entitled Jfu-tft Enghind'a Titanty i^rriMh i written by l*ro- 
feasor G. M. Trevelyan. 

•Cf. Bcman, Prahibiilon^ Now V'ork, 1924. (*^hap. 11. anti St‘natr Judiciary tiuh. 
CommiUct HeariugM, 2 vola. (Washington, 1920). 1. 2(^7 59. on prohibition in the 
family and industry before the advent of tState i’rohihition. 

• In 1853, when endeavouring to get a Bill jmnsed to remedy the im|>erfeetijmH 
of the exulting Act, Lord iShafteRbury Raid ' he did not i^elieve that all thn reeonLs 
of all the atroeitieft committed in thiH country or in any other t'ould equal the ret'orda 
of cruelty, hardahip, vice and Huffering uhieh under the Banetion of the law had l)ern 
inflieted on this xniBcrable and helplcRb race Cited ilodder. Lift and Work of the 
Marl of Shaftesbury^ London, 1887. p. 580. 

• manifcRtfi itnelf in attempts to RCM'ure univerHality and uniformity of iiiflti- 
enoe and behaviour. In the Inquisition it wan r(H'ogni/.ed that the t‘xist<'m‘e of even 
one heretic threatened the true lieliever with <*oiitajnination, and exhaustive iiU'thfKlH 
were employed to destroy the infidel even at the rink of |>erH«'uting the lielieverR also. 

(i) Faetinry Legislation. In the years 1804, 18t>7, the iqaTalion of the Kaetory 
Acts was cxbmded from the ‘ factory distnctH * to the whole country. Thm inercaw) 
in Ofea was not a mere by-product of legiHlation. but quite in accordance with the 
Reports of Factory Inspectors and Koyal ( ommisHionR : jealouHy and friction lietween 
employem in the same locality, yet subject to ditfenmt regulalionn, w'cn* inevitable 
(see Hutchins and Harrison, A Histnry of FwUtry Legislation^ p. 123). Moreover, 
^nnless all (manufacturers) can be brought to concur, Ihcwc who kept themselves 
unfettered would enjoy an advantage over the rest * ; hence the need for ' the supreme 
authority* to * coerce the reluctant minority* (sec Children's Eniphyment Commis- 
sion, Parliamentary Papers, Vol, XV, 1843, p. 36). Similarly, fear of foreign com- 
petition (as well as * reformist * motives), has sfimulated the growth of international 
labour regulation. The International Labour Organization, created by the Treaty 
of Versailles is both permanent and important. Note, in 1919, IVgulation of Hours, 
Night Work, Minimum Age, White Ijead, etc. Cf. Ten Fears o/ the Leayne, and 
Greaves, The Committees of the League. 

(ii) Bsgulation of Weights and Measures. The original syniem of administration 
hy heteipgiBDeous lo^ authorities (see Boyal Cofnmission on Local Oovemmenl : 19^, 



OH. nr] STATE ACTIVITY; ANALYTICAL 109 

bered, that the intensity of conviction available and striving for expres- 
sion in State activity, depends not only upon the absolute amount of 
any particular conviction in a person or group, but upon its relation to 
other motives which act as additional impulses or as restraints. For 
example, a general belief that freedom is good may neutralise a strong 
impulse that alcoholic liquors * or child-labour should be prohibited, or 
sickness among the. poor stamped out. 

Vol. 11), was felt to l)e ina<J(H{uale in the nineteenth century. The general 
diacoutent waH exj)it‘.s.sod in the Aet of 1824 ; * whert^an it ia neecHaary for the SfH'urity 
of Cummercc and for the Good of the Community that Weight» and McaaurcK nhould 
bo just and uniform . . . yet different Weighta and MeuHurc^H are atill in u.se in varions 
Placos throughout the kingdom of Great Britain and Ireland . . . which is the 
Cause of Gn^at Confusion and of manif<*Ht Frauds*. Uniformity throughout Great 
Britain and Ireland was attained by the milmequent legislation of 1874, 1K78 and 
1892. The adoption of the iiiotrie system by Great Britain is advocated for the 
fai'ilitation of intfrualional trade. 

(iii) Ikiylight Saving. Beiw<*en tlie years HMfH and 1916, in the disi'ustfiona on 
the Daylight Saving fU'hcme the compromisf* of ‘ Itx'al option ' was quite frequently 
EUggertt«*d. Had a " )XTmi.sNjve ' Aet Uvn paasi^d gn^at diaorgiinization would have 
resulted. So rttrung in the caoe for uniformity that the dtverginiee whieh would 
arixe bi'tween British anfl ('ontincntal time wax urgisl as an ovenvht'ltning objection 
to the measuru in any form. Although the divergence has not proved itself insuper- 
able. then' are many naxonx (e.g. Itailaay and Shipfiing dif)i(‘uliiex) for advocating 
a Hiiiglo inteniational arrangement. 

{iv) PutAir JI faith AihiiihiArution. The ravages eauxfHl by infectious diseases 
(e.g. tho Cholera epideinu of IHIH) throw* light on the problems underlying all public 
health (tuextionx : .Any liadly adtmntstere<l area is a menaf*e not only to tho i^abi- 
tantx (lu'retff liut to the whole eoiiununity ; eSeitive administration can be obtained 
KiU'ly l»y eimtral control and by tlie elimination of dangerous local autonomy ; the 
greater the an^a. th<* greater the iKnietits to U* deriviHl from mediial and sanitary 
know'h^igi’. (7. the history <if the ndatioiix lietw'etm the Ministry of Agriculture 
and the 320 loi'al authoritiex admiiilxtenng the Dixeasex of Animals Acts {Royal Cam' 

an luteal tlanrument, 1923. Minntex of Kvhlence. II, 263). 

(V) It w'as found that temixTaucc by means of local option would prevent the 
contamination of a local government district by a few of its rexiilentx : but then the 
district could not lx? kept * dry ’ unle.xx the whole country around it were * dry * ; 
when (he country was * dry * by io(*a( option it could suffer damage from their illicit 
iin|x>rtations from the iicighbourhiMKl, and so the next step wax State-wdde prohibi* 
tion, and when this raiMnl wellnigh in.soluble problems of enfore(»ment. owing to 
inter-State Iraflie, the next step was pruhibitioii over the w’holo of Federal territory ; 
and even now the cxisteiu'e of the Uquor-traHic outside the frontiers of the U.B.A. 
is a eunxtant menace to proliil»itum within, for the long frontier and the seaboards 
pnisent an administrative pniblem of the greatest difticulty, and this has mvolved 
the whole international quextion of rights of search in territorial W’aters. Thus the 
Inquisition wax pntmoted by the Spanish hatrt'd and jealousy of the pros]M?rity of 
the Moors and Jew's (cf. l>?a, 1. 77). 

' In the IT.S.A. a practical and th<M>n'ticaI struggle between * natural * and * politi- 
eal * liberty. The theoretical issue was settled in the case of t'rf>tf7ey r. i'hriatfnstn : 

* It is a question of public expediency and public morality and not of federal law. 
The police pow’cr of the State is fully competent to regulate the business to mitigate 
ita evils, or to suppress it entirely . . . the piwsession and enjoyment of rights are 
subject to such rt'asonable conditions us may lie det^med by the governing authority 
of the country esxt'iitial to the safety, health, peace, good order and morals of the 
community. £ven liberty itself, the greaU'st of all rights, is not unrestricted license 
to act aiKMinUng to one’s own will. It is only freedom from restraint under con* 
ditiona essential to the t*qual enjoyment of the same right by others. It is, then, 
liberty regulated by law.’ 

Note also Ixmis Shade, editor of the irosAbfgkm RfMintl at the Beer Congr ess 
in 1876: *No gentlemen, first personal and then political liberty : first beer and 
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IV 

Now if the human and environmental forces operate at a oertam 
pitch of intensity there will be State activity whether the politicians 
and statesmen, all those officially occupied with politics, desire it or 
not. It depends upon the intensity of the feeling, and upon the 
insensitiveness of the official legislators, with their calculations of 
personal advantage, how long the transmutation of social forces into 
State activity can be retarded, and how long, on the other hand, a 
struggle is necessar}' to effect such a transmutation. We have seen 
how iaisscs-faire and conceptions of individual liberty were broken 
by necessity ; and wo have had the opportunity of observing how 
State collectivism has suffered in past centuries, and more recently in 
Russia. 1 Legislators were harried and threatened into Factory^ and 
Health ^ legislation in England, into great economic reforms in Ger- 
many,* into Prohibition in the U.S.A.,** and at frequent intervals social 
forces, pent up, have even issued in revolution to replace the old 
legislators by new, and to cause a proper correspondence between social 
conviction and State activity. 

tliffli politico.’ There were of course many far less enthusiastic in the ranso of the 
brewer, n ho wore doubtful of the advisability of prohibition. 

This issue of the difference between liberty and freedom, which arose clearly 
enough in the case above eonsidcred, arose equally in other subjects of State activity, 
moat particularly in Anti-Trust legislation and in Legislation of Federal Trade Com- 
miaeioti v. (JraU, 1919, 253, U./S. 421 : Mr. Justice Hrandcis (dissenting) gives an 
account of the functions of the Federal Trade Commission ; ‘ If it discovered that 
any business concern had used any practice which would bo likely to result in public 
injury . . . the Commission was directed to intervene. ... Its action was to be 
psopbylactic.' Public Health Administration has had frequent conflicts with * per- 
sonal liberty ’ doctrines ; e.g. in connexion with compulsory notification of disease, 
vaccination and the right of entry. 

‘ Cf. JXibb, Jhiiaian. Econumic Verrbtpmi iil siiire tli( /{rio/Hlios (1929), and of, 
StaUn’s report on the economic future of Uussia; The Timm, July, 1931, and the 
New Staleeman, 17 and 24 July, 1931. 

* Cf, Hodder, op. cit. ; Hammond’s Shaftesbury ; and Hutchins, History of 
Factory Legistation, 

* (S. Chadwick’s Report on The Sanitary Conditions of the Working Class, 1839 ; 
SeUet Committee on the Health of Towns, 1^9 ; Royal Commission on the Health of 
Towns and Populous Places, 1844-6, etc., etc. Witness the effects of the cholera epi- 
demics of 1831, 1848 and the threat of 18t!9. Cf. Simons ; English Sanitary Insti- 
tutions I Hutchins : The Public Health Agitation in England, Eoyal Sanitary Com- 
mission, 1869 : Report 1871. 

* Here it needed the Socialist struggle of 1879 (cf. Mehring, op. cit.) and the work 
of the Social Democratic Party, culminating in the Revolution A 1918. 

* This required the organization of the Prohibition Forty (cf. Colvin, op. dt.) 
and the Anti-Saloon League (cf. Odegorde, Pressure Politics) and ^ mobilization 
of all the Christian Protestant Churches. A prolifio press was established (cf. Ode- 
garde, p. 16) ; numerous speakers were employed (cf. Odegorde, p. 21) ; ribbons, 
badges and medals were distributed especially to those who recited the poems and 
soiig composed for the movement (cL Colvin, op. cit.) ; a ' lobby ’ was established 
at Cangresa and the State lie^ialataros (cf. Chapter on Parliaments infiu) and can- 
didates were run. ‘ One candulate who incarnates our principles is of more political 
value to our cause than ten thousand signatures to a petition. But great petitioiis 
are great educators of the people. A Inhibition Candidate is like a lightning rod 
— he draws the electrioity of public sentiment on the question of whiw he is the 
exponent. Bmbodied ismea an sore to condense public thought.’ 
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V 

If tile State tindertakea any activity which is not based upon the . 
necessary intensity of conviction in a sufficient number of people, it is 
not possible for it to be successful for long. The dvratvm of successful 
State activity depends upon the duration of the convictional energy 
nourishing it, and as conviction flags. State activity deteriorates. 
Thus, it may be possible to get almost perfect success for a time, when 
the people are strangely excited, as in a war, or after extraordinary 
events like earthquakes or cpidemirs or upon the accession to power of 
a man or woman whose personality is abnormally compelling. ^ So in 
Prohibition, the advent of which was aided by the war, the inquisition 
which acted remarkably under Torquemada by the ascription of the 
causes of certain plagues to the presence of heretics like .Tews and Moors, 
education which increases in importance as people realize its 
significance, action against those charged with s^ition in times of 
wartime delirium ; so, again, in the acceptance of food rationing in war 
time ; so also in the regimes of Italy and Russia. When conviction 
does not naturally reach an intense pitch, and when it is short-lived, 
successful State activity is impossible without a special process of 
stimulating feeling and spreading knowledge, the latter being fre- 
quently a means to the first. 

Stimulation. Those moat conscious of these latent forces are 
obliged to stimulate them to a point which will produce activity. To 
this end they try to disengage, exactly and conspicuously, the linea- 
ments of the forces to be promoted or controlled. As the common 
phra.se goes they are oblige<l ‘ to bring home ' the matter to those who 
have the psychological and physical power at their disposal ; they act 
in the manner of Gambetta when he cried : ‘ Clericalism— there is the 
enemy ! ’ * They are obliged to single out, identify, enlarge upon. 


* For exaiople, in the systems of Collirrt, Napoleon. Bismnrrk, Mussolini ami 
liCnin. Uf Nsjioleon it was said that he ' euuld accomplish the miracle of the real 
presence’, that is, his n-presentatives workml as though he were in the room directing 
them. 

’ Cf. Fust, The Heportatlon DtUrium of Sinitren Turnip : and Chafee, FreUlom 
uf Spffth. So also in tho rf-gimes in Italy or Russia. Ur, again, in the aeceptanco 
of food rations durmg the w ar, arrepted, though w ith much grunitilmg, while danger 
was present, and viclory said to depend upon it ; and when, in Germany, victory 
was suddenly revealed hy the High Command to be impossible, the fortitude of the 
populace gave way. Cf. Kosonlierg, IHt KnMrhung dtr deulsr/ien Jtepublik ; also 
Bmard Kellrrman, The Kiiith of Karember, a novel of Berlin life in the war years, 

* Thus hatred is ineuleated against the disobedient in the Inquisition by appeals 
to race difierenevs, during tho Frohibition campaign by emphasizing the evil usee 
^ which the saloon waa put, and by portraymg the liquor dealers as lumliering louts 
big of tooth and mouth* heavily raoustuebed, broken-nosed and glint-eyeil, and mways 
distinctly foreigners ; honours, such as the recognition of ' purity of blood ’, were 
promised by the Inquisition to the obedient, and punishment of the lukewarm threat- 
ened to 8U^ as showed ordinary commercial friendliness to those outside the pole ; 
or men ate stigmatixed by badges, segregation, and epithets (c.g. ‘ paupers^ cf. 
Webb, Sngtieh Zoral QuvawnaU, Poor Lau Hiitory, Ft. I, pp. 161, 160-1 ; Monhall, 
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‘ boost the object. They aie obliged to produce a sense of urgency to 
abolish the evils and acquire the go^ ; to prove by whatever evidence 
is acceptable, how evil 'the evils are, how valuable the attainable good. 
This process of stimulation produces the disposition to obey when the 
orders are given as soon as the ‘ movement ’ is under way, and when a 
settled administration is established. 

Democracy itself is kept alive only by ronstant demonstrations in 
its support, a high percentage of voters is only maintained by can- 
vassing and propaganda, people arc worried into keeping the nation 
healthy by meetings presided over by prominent persons and by 
‘ Health Weeks ’, while the State threatens to make a hash of its cam- 
paigns against Rats and Mice unless it can secure co-operation by 
frightened house-dwellers and warehousemen. For this process there 
is a technique appropriate to the psychology and historic association of 
the people to be convinced, and based on the apparatus of propaganda 
such as printing, rhetoric, the drama, lighting effects, the recording of 
speech and song, and its artificial reiteration and amplification. 
Experience has shown that no great branch of Slate activity (or the 
activity of any society) has been advocated or resisted witliout this 
technique including an armoury of Lies.^ For the agitator and the 
zealot cannot perceive that their arguments are so exaggerated that the 
Truth is continuously suppressed, while they magnify beyond the true 
limit the untruths of their opponents. Ho always and to-day in all 
political parties. These distortions are partly unconscious that is, 
for the zealot they are quite genuinely non-existent, but to some extent 
they are consciously used bocau.se they arc known to have force with 
those to be persuaded, and the form in which they are u.scd depends 

Tie Bnglieh Poor iu the Eighteenth Century, p. 102 ; and for ‘ heri'tira ’, sec Lea, op, 
cit., I, 77-H) ; or the characters, persona or objects to be combated an- csB;;geratrd, 
as in prohibition by cartoons, caricaturca and graphic statistica (cf. Ude|;arde, op. cit., 
p. 43, and Oolrin, op. cit., pp. 178 !)). Special names are invented for the socially 
stigmatoed, doctrines an' incessantly and conspicufiusly rcitcratisj, as m tbc Inquisi- 
tion by the reading of Edicts of Faith and by Processions (sec l^ca, oji. cit., 11, 93), 
in Prohibition by songs, rhymes and rhetorical campaigns, etc. (cf. C'olvin, ibid.), 
nntil the public sees with the clarity and feels with the intensity of tbc leaders. In 
the case of Prohibition it was necessary to create two parties : Tbc I’ruhibitiop Party 
in 1869 and the Anti-tialoun League in 1874 with a nation-wide organization on the 
most up-to-date lines (cf. Colvin, op. cit., pp. 68 ff., and Odegardc, 1928). 

^ As in the Inquisition by the segregation of the .Tews and Moors into Mororias 
and Juderias (cf. Lea, 1, 77) in order to distinguish them clearly, and then to stimu- 
late the antagonism of the population, even to the point of massacres. Any untoward 
event, such as a plague, which came from the perfectly natural causes of malnutrition 
ajid uncleanliness, was exhibited by the leaders as produced by the enemies of Christ. 
The JerwB were represented as poisoners, murdcictH, and incendiaries (Lea, ibid., I, 
149), and it was stated that their phymeians killed Christian patients (Lea, ibid., 
1, 134). • 

So also with the prohibitionist in America ; fared with the dilliealties of oon- 
stitntional amendment, obstrncted by the notions of freedom of opinion and rights 
of property obtaining in the United States, and confronted by powerful eounter- 
atganixations of the liquor traliic, he created a new Party and used every known modem 
devise of propaganda to achieve his end (of. Colvin, op. cit., pp, 178, 179 and 281 ). 



STATE ACTIVITY: ANALYTICAL 


113 


OH. IV] 

upon the loaders’ estimation of the mentality of those he has to con- 
vince ; it is therefore variable with people and times. Plato, it will be 
recalled, proposed that his State should be based upon certain Myths. 

VI 

If the State commences to act before sufficient feeling has been 
generated, and before knowledge has adequately been spread,^ or, if it 
tries to act when conviction has dLssolvcfl,- it cannot be successful ® save 
by special coercion or special n-irards.* It has to fine and imprison, 
sometimes even to kill, the dis.sentients, lest conviction be further 
weakened by imitation, and iiithecasf: of the dissent ients themselves 

^ InstanooN of thu an* niinierouH. Karly English i'uiiUc Health Legislation or 
the Bolshcvint regulation of agrioullure. In the I’-S.A. several states passed laws for 
the M’if’ntilie tea(‘hing of Prohihition, and then’ is u eontiniious sttvaiu of educational 
f>ro]>agaiida (ef. ('olviii, op. eit., pp. 178 1»). 

In the Inquisition, laek of knowledge of what ronstitut(‘d h(‘rt‘Hy liy the general 
iKipiiiation eaused iiifornuitioii to Ik* laid against the virong {M’ople or not at all (cf. 
Lea, 1). 

Similarly, in the attempt in Ot^rmany to scH’ure worker^ control of industry 
hy the Workn (kmneils Act of (cf. Guillehunil. Works Coundls in (ffrmnuy) 

where, however, the law threatened to hn*ak down until (f/) the Ikilaiiee She(*t Aet 
waH ]iHss4<d in 1922 in order to foree aeeounts of the eeononue situation into easily 
conijirehensihle f<»rnis, and (h) the Trade rnions creaUsl whools for works i-ounciUora 
(ef. Jloport, (Unncih m ^'ormnnij^ I'.S.A. Ih’jmrtmint of Lalxair, 192t>), where 

they are traine<i to um* their rights pnqMrly. 

So also with Public Health in the mmlern state (ef. Newman, VuhUr Opinion and 
Pru'cntin Moiiriiu), wlieit* it ia ahow'ii that the citizen must co-oi>eratc with the 
oHicial and know what he i^ attempting if r<*al success is to U* obtained. Moreover, 
the LalKiur E.\('hangc8 aet up in Greut llritain in 1911 as a remedy for unemployment 
have largely failed owing to the iiou-umt of them by (cf. lh*veridgo, Vnem- 

pluytntnt^ 1989. 

* As in jiost-war attempts to eairy out wheines of sin’iiil iK’ttemient promised 
during the war (ef. Fri'inunth*, y/<>as?V<f/) ; but most obvious }K‘rhu(>s in the case of 
Prohihition. It was to U* e\|MS‘t(sl. if this were true, that in proportion as the 
ahiiornialif ics of war and ' anti-foreign * psychology* weiv miuceil. ihe intensity of 
pruliibitiori s(*iitimont would Ix^ lowensl and prohibition eiiforc(*m<*nt. if not the law. 
would lx* jeo])anli/ed. And thisha.s actually hapiwned. Moreover, men cannot live 
by prohilution alone; and soiiu^what ridiculously, the Prohibition Party complains 
that all men will not join it u.s a single-issue t>arty. Of course not. Whoever lived 
his life upon a simple and single prohihition 7 Nc»t the Niin11ie.*'t nor the most dia- 
bolical of men. It is therefore css<*tifial. |M>li(ictansand [X'oplo find, to include among 
their allies f on 'ii uses like the Tariff. Child l.s»baur l.<aws. general eoonumiu prosperity*, 
and so on, both ])ooplo who are not and people who an* pn^liibitionista, etc., and 
these are obliged, if they wish to enjoy the general good whicli may accrue from the 
State, to wink their eye at a not too rigid enforeeiueat of the law. 

Ko with the dow’nfall of State conformity in religion with the growth of natural 
Bcienocrt and rationalism, ami the rise of (*eonomic ai*quiiutiveness. CT Ixvky. Iluilory 
of ihe. Hist' anil Jnjlnettrc of Haiioftallstn ; Bury, Thf IlisUtry of Fftedom ; Troeltooh, 
Aiifmlzi ziir 0( isUsgf'si’hivhtt nntl HrUqionsMtzioUsjirt IV tl92i»), 

* Even when a majority has lieeii secaixxl. A majority is not a constant, loyal, 
compact group, hut tends to change with time — ^a fact QS(xxMaUy noticeable in Pro> 
^itbitioD. 

* Such as payment, distinctions, precedence, titk*s, s|xx*ial residences, uniforms, 
and in the Incjuisitiou, iinniunity from prosecution by the ordinary courts, exemption 
from billeting of troops and from taxation. Cf. Trotsky. My Lift: he finds that 
be oaimut got all he wants from the Red Army witboul the aw'aid of medals and, 
in order to make the medals appt'ar of worth, ho is obliged to accept one him- 
■ell. Cf. also Napoleon and the creation of the Ligion d'flonntur, 

8 
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to oompol behaviour by sanctioiia other than the intrinaio value of the 
oouviotion itself.* As a rule, the oouvinoed are so enraptured by the 
importance of their conviction,* that they go to great lengths, they 
shWe, bully, and ostracise, and often torture and kill, to make others 
conform, and it rarely happens that the success of State activity has not 
as one of its incidents much real suffering. Indeed, given the nature 
of man and society to-day, government is impossible without such 
incidental violence, and this is due to the extreme diversity of interests 
and convictions, to the fact that citizens are rarely able to weigh their 
rights against their burdens and pains, whether in money or votes, and 
.further, because the powerful impose their will upon others and call 
it ‘ State ’. In order to mitigate the pains of unconvinced ol)edience 
and yet obtain success, the State has often had to organize the educa- 
tion of its citizens by formal public teaching, and by the issue of pro- 
clamations, preambles to laws, instructions on official forms and cards, 
and detailed memoranda and orders to local governing bodies. 

VII 

If the factors already indicated are present in society, the State may 
still not be successful unless there are available for it tbe appropriate 
material resources.* There is rarely an activity of the State which does 

* Ct. Chapters on the Civil Service, infra. Cf. the exerution oi the law on the 
separation oi church end state in France, 1006-10 (ISevaes, Hietoire de la yrance), 
Cf. also the Cunagfa Revolt and the Home Buie Act of 1914. It is certaiiil^r written 
throughout the history of the confiscations, imprisonments, gaUey-enslavument and 
torture of the Inquisition ; and instances abound in the whole system of modem 
penalties for the enforcement of tho various branches of administration. 

* In oveiy case the leaders obviously considered tlieir convictions os the highest 
good, worth ail sacrifice, including themselves. So, too, with Bismarck and the 
making of the (jermau Confederation. Such men persuade others into burdens which 
to them are light, non-existent, or a positive crstatic pleasore, but whicli become 
onerous to others, when, in the course of time, the intoxication of rhetoric and per- 
suasion clears away. Tbe history of tho Inquisition and of D.().R.A. provide further 
illustrations of this point. 

> This is one of the greatest problems of State setivitj . In the Inquisition a host 
of officials — spies, infotmers, gaolers, examiners and executioners bad to be employed. 
Indirect costs were even greater, and were in no manner counterlialanced by the 
fines and sequestrations, feraecution of Jews and Moors strack at the commerce 
and agriculture of the coontry, the creation of religious barriers destroyed economic 
leiationships, confiscation and imprisoainonts depreciated the value of contracts and 
property, and the general instability was economically disastrous (cf. Lea, II, 231). 
Nor was the loss limited to tho destruction of native assets. Economically valuabte 
Protestant foreigners, attracted by the wealth and artistic appreciation of Bpain, 
were driven from the country and killed in the attempt to isolate Bpain from Protestant- 
ism. Inteniatianal commerce was crippled. 

Prohibition equally has made claims upon the wealth of the Tl.S.A. The estimated 
direct cost irf eodotcement of prohibition is tl9,310,817 (for the fiscal year 1926). 
Total Budget, XI.8.A., $3,741,787,060. For 1928 tho figures are : KMorcemmit, 
$28,000,000; Total Budget, $3,^,619Jt78. An efficient patrol and inspection 
along the tremendous bowdoties and coast-lines would involve incalculable cost. 
Control of native supphes is impossible: it would involve prohibiting tire grow^ 
of production of mpes, barley, rye and hops and the mon^ctuie and po nso s s ion 
of oU indnstrial oloonol, or an inspectorate adequate to prevent the consumption of 
liquor derived from this source. None of these meosum has been taken because the 
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not teqoiie material tesomcea for its support, and this maj mean one of 
two things, or both of them ; either there must be an adjustment of the 
constituents of expenditure, less being spent on other things in order to 
make a fund for the new, or a greater aggregate amount must bo some- 
how produced in order to pay for the new activity and yet maintain the 
other lines of expenditure unimpaired . Intheformercasethe material 
sacrifice will lie in the decrease of other satisfactions ; in the latter 
case, in the need to work harder to produce more. We may be asked 
to spend leas in our own spontaneous way in order to contribute to 
some humanitarian activity, to eat less and support a Church, to buy 
fewer books and support shorter hours of labour, to have a less expen- 
sive house and better street lighting, to pay more for home -produced 
steel in order that something called the • Empire ’ or the • Common- 
wealth ’ may Sourish, or be better prepared for war. ' The normal way 
adopted by the modern State to bear the burden is to tax — that is to 
deprive us of part of our material re.sources. But this is not the only 
way in which members of the State are made to bear material burdens : 
for every activity of the State, even when there is no direct visible tax, 
alters economic conditions to the advantage of some and to the dis- 
advantage of others. The tax, if we care to use that term, exists though 
it is not visible. The question is, can we, and will We if we can, give up 
other satisfactions for the one the State is to affoid by its activity { 

The activity which demands more than the utmo.st amount pos- 
sessed or borrowable must obviously fall short of perfection. Yet 
there are schemes of .State activity occa.sion.ally suggested wliich. upon 
analysis, are seen to depend for their efficacy upon more than society 
possesses or can acquire. But it is also true that some schemes like 
the nationalization of raihrays or mines might (but this should be 
carefully examined) cause an increase of the available resources. This 
is toe uttermost limit of success which depends upon material resources. 
Further, society may desire not one, but a number— the more complex 
the society the greater the number- -of State activities.* In such a 

opinion which declared iUcU in farour of prohibition has not been willing to submit 
to payment for its enforcement, and the anti-prohibition forces have, tn consequence, 
hem proportionately more effectiro. 

The cost of ooUeotion of British Income Tax (and the prevention of evasion) 
entailed direct cost of £7,200,000 in 1920-7 (Table C, 70th Iteport of CommcMioner 
for Inland Bevenue for year ending 21 March 1927). It is clear that if al>soluto checks 
were set up against evasion, the cost of directly controlling all business accounts and 
the honesty W accountants would need to be added : ako the cost of the detailed 
examination of iUMiis in returns. Cf. Tranter, The Eration <,/ Taxathm (1<.I2.*). 

Daylight saving involves mainly indirect costs. 

* (^. Chairmans Keport, June, 1931, J. and 1’. Coats, Ltd. 

* £.g. in oontemporary British Budgets : education and public health and unem- 
ployment insurance and defence forces and oiganizatioa of the labour market, etc,, 
eto. Cf. Annual Finance Recounts ; or Ealimata ; or Memorandum of Pre-War and 
Poat-War Expmditurea. Prohibition, especially, has suffered from such competition. 
Cf. Hearing, Senate Sab-Oommitke on the Judiciary, 1, 307, 390 S. ; Irving Fisher, 
Pn^ibition at lla Worat, New York. 1927, pp. 103, 104. 
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case, the lesouices to be spent upon any one activity are limited by 
the demand for resources for othem, and this means that the success 
of one activity is limited by the intention to secure success in others. 
Those States are in the aggregate most capable where resources have 
been carefully portioned among the whole series of desires. The 
annual debates on public finance in modern Parliaments naturally 
centre around this apportionment, and Chiineellors of the Exchequer 
and the Treasury Department acquire their important status therefrom. 

VIII 

Given conviction, coercion and resources, success is attainable 
only in proportion to the clarity and j>recision with which the ]>urpose 
of the activity is defined. The appropriate machinery and expenditure 
cannot be devised unless the aim is clearly defined ; and the enh'r- 
prise of officials either goes beyond the jnirjiose or i.s stultified by 
uncertainty.^ In the modern State these authorities are responsible 

^ (]) The early 3'oars uf tlio loquiEitioii demonstrated thtN nml : hut atost uf faith 
or hereAy in not easily deiitied. The problem waH a^i^ravated h> an ignorant piqiiila* 
iion, for the jieople did not understand whether they wore CatbolioK or llereiieb. and 
the ease with uhieh liehuviuur may l»e made to conform to the rougli rules gave them 
safety. 

Catechisms «*t(ing forth the Is'hVfs and duties of (JhrwtianH were puhlwherl and 
used as the basis for ('rosA<cxaiuinati<m. Mueli febts aen> vague, and gradually the 
emphasis was put lessiqion U'lief, whieh waMoltM'uns ilianupon rare, which uas thought 
to be indelible. Ilaliits and custfims and app<*aranee tUviiled tlu^ races (comparatively 
unmistakably. In order to make the inlluetice of the Iintuisition c‘ompIeU% an index 
was gradually compiled containing the recordo oi all A furthiT teat which 

wan evolved during the sixteenth and sovente<»mli cent ury wat* that of purity of blood, 
or timpifza, measured Iiy the ancestry of the person in qu(‘stion. The n‘sult was 
twofold : to give the ofKciaU of the Inquiaitum a fairly automatic clue to HUspeoU, 
and TO furjiiah a pn^limiiiary means for lifting out candidates for olUc<*. (hi the 
whole, hy their means, the Inquisitor was enabled to stamp nut hen^ti(>.s, bub only 
by exterminating many people who were not. 

(2) Prohibition did not preHeniHuchdiHicultieit. The VolAtead Law defiiieft intoxi* 
eating liquor as that lit for beverage purposi^ whicdi contains onedialf of one {Mir cent, 
of alcohol by volume, and the chief problem in this iv.spec‘t arose as to the quan- 
tity of alcohol allowable. As has already been jxjintcd out. the uxistuneo of any 
machinery fur making alcohol, or that of h^al right to own it. is a danger to the 
successful administration of ])roluhiUon. 

(3) Public Health. The rod bands worn by |K*rsons recently vai uinuted recall earlier 

practices. During the plague of 1(5211-31. ' The Lords of the (^’ouncil ri'ijuired that 
infected houses should have guards Hct at <he door and a red cross or Lord, have 
mercy upon us '* sot on the door, that pasHcrs-by miglit have notice ’ (Kir J. 8imon, 
English tSanitary I nalUulionif, ft. cf. also Defot*, Journal of tin Plague Year, and 

Creighton, History of Epideviica. 

(4) WeiglUB and Mianurea, The process of stamping weights and meaHures which 
have been verified by Jiispuctors and found in accordam^o with [m|icrial standards, 
provides a satisfactory physical sign. (Until 1920 there was no gc^rieral power to 
require measuring instruments to U* stamped. Cf. Ll<»weUyn ISmith. The Hoard of 
Trade, p. 1(53.) 

(5) Natioriality (e.g.. Polos and Irish). Although there is no infallible external 
test at nationality, language and apiioaranco are important factors in this comioxion. 
In the case of negroes there is less diflieulty of distinction w'itli regal'd to racial 
characteristics, but the ofTapring V>f mixed marriages have occasioned difficulty, 
notably in the United States. 
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(6) lAguor Licensing, There has been much dieoiusioik on irhat eonatitnteB a 

* club Clubs were exempted from the necessity of obtaininj; liquor licences on the 
assumption that a club was the house or home of its members ; there was a * dis* 
tribution \ not a sale of food or drink. The increase in the number of * proprietary ' 
clubs with * wine committees ' as ' camoudafn) ' has given rise to a general investigation 
of the question. Cf. Minutes of Evidence, Koyat Commuwion on Licensing, 3rd 
Public fusion* 18 November 1929, ]>|». 48, 75. IXdinifions of drunkenness are also 
very uncertain. Cf. Kvidfftee of Jioyof i'owwiM*,iort on LirtHnintj, jraMHirn, and Poliee 
Journal^ llKiO. 

(7) Anii-Trvst Administraiion. The administration of tho American anti-trust 
laws has been seriously emiiarrassed )>y flu* pro)>lcms of definition. The Sbonnan 
Act of 1890 entailed judicial interpretation of the phrase * in restraint of trade \ In 
United States v. Knight <{• Co., 1805 (16f>, U.S. l).it was decided that Congress had not 
attempted to deal with monopoly directly. Further dillirulty arose tjver the distinc- 
tion hetwe<*n ‘ reasonable * and ‘ unr(‘a.KonahJe * rcKtraint (Standard Oil Co. v. f^vited 
Siutes, 221, V.S. 1). The pasKing of the Clayton Arif aral the ostaldisbment of the 
Federal Trade Commission in 10I4. were measurers for c oint>ating unfair trade practices. 
‘The Commission is directed by »S‘ta1iite to prevent *' imfiilr nuthods of rompeiiiion ** 
in interstate eonimeree * (Dickinson, Adminutratirf Jmticc and iht. Supremacy of Law 
in the United SiaUs^ Chap. VII 1). The work of the Federal Trade Commission is 
studied in The Federal Trade Comminution, hy (2. C. Henderson, 1924. In this work tho 
multitudinous pur{)oses of the ('omnik^ion are carefully analysed and the peculiar 
difficulty of eacli explained with great ability. Headers should also oliserve the 
various administrative devi<*es(rcnt<*<l to <‘Ope with the various tasks. The grcatcom- 
plexity of the purpose haa proted to fa* a .serious ol>staele to .successful St ate activity. 

(8) Wages Cemtrol. In the JIart'fsUr Case (Australia) decision of 1907, Justice 
Higgins interpreted tlie phrase ‘ fair and xeasonable ’ wages to mean a wage based 
upon ‘ the nonual mvd.s of the average empl(»,\«* regarded a^.n human being living in 
a civilixcd community ’. pronoumfmem of seven slullings per day as ‘ a Living 
Wage ’ was widely ac<<>ptcd. Nevertheless, there have been many divergencies duo 
to different cstiiiiateH of the sixe of a normal family and to adjuatnu^nts according to 
a ‘ cost <if living ’ index hgun*. Momiver, an alternafive standard has Ixjon applied, 
namely, ‘what the industry can U^ar*. 

(9) Poor Law Adminutratu$h, The definition of ‘destitution’ was discussed in 

the ‘First Jtejtort of the ('omini'>sioners for inquiring into the Administration and 
Operation of the Poor Laws' in Destitution was identified with indigence, 

* the state of a (lerson unable to luliour, or unable to obtain in return for his labour, 
the means of sulwistence ’ (Cojiy of Ke{Kirt, Hou.<:e of Commons, ]88.'», ]>. 13G). More- 
over, ‘ the offer of relief on the principle suggested by us woulil Ik* a sflf^urting tc'st of 
the claim of tho ap])lieatit. . . . Hv the means which we pro]H}s<* the line between 
those who do and those who do not need relief is drawn, and drawn perfectly. If 
the claimant does not comply with the terras on which relief is given to the destitute 
he gets nothing ; if he docs etimply the compUance proves the truth of the claiin, 
namely his d(*atitution * (Uojiort, pp, 15H 9). Subsequt*nt l*oi»r Law history proved 
tlio automatic * workliouse test * not to la* a .'‘Uceess. Cf. the discussion of ‘ physical * 
diHititulinn in lleiairt. Poor I^aw' roinmission, 1909, II. 

(10) Mental Jtrjieirney. The racist rt'cent test submitted is contained in the Kepnrt 
of the Mental Jtejicieney Comtnittu (11*39), Part 11, p. 152 : * It is somelimcs hehl that 
the only criterion of mental defect for the pur|a)s(* of these dotinitioiis is the educational 
one. In the light of all tho other definitions rontnineil in the Mental Defieiency Acts, 
and of the best scientific opinion, we have taken the view that, wdiatcver may Ik* tho 
correct legal interpretation of these definitions, the real eritcrion of mental deficiency 
is a social one, and that a mentally defective imlividual, whether child or adult, is 
one who by reason of incomplete mental development is iiieapalilo of independent 
social adaptation.* Cf. also Psychological Tests of Educability (Board of Education), 
and Cyril Burt, The Young Delinquent, 

(11) Much injustice w'ns done in T.S. docuuons on charge.s of sedition, until there 
waa a cl(*ar and rt*asonablo definition : whether the words ust*d arc used in such cir- 
cumstances and are of such a nature as to * ercatc a rlear and present datiger that 
they w'ill bring alM>ut tho sulmtantivo evils that Congress has a right to prevent. 
It is a question of proximity ami degree’. Cf. Justice Homes, in Schenk v, VM. 
(249, U,S, 47 (1919) ; of. Chafee, op. dt. 
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for definition : the groups which advocate the pu^se,^ the public 
which is canvassed for its support,* political parties which organize the 
electorate and ofler them satisfa^^tion in return for votes,* Ihe parlia- 
mentary bodies which discuss the proposal with more detail and state 
the intention in law,^ the Cabinet which initiates and guides this dis- 
cussion,* the technical experts like the Civil Service and special com- 
missions of inquiry who bring exactly recorded science to the solution 
of problems where these are soluble only by such application,* and 
the Civil Service and Courts of Law who must interpret the purpose 
in its relation to specific cases.^ If these define and fix the purpose 
well. State activity is successful, if not, their shortcomings arc trans- 
lated into its failure. 

IX 

Nor is this all. The State must have at hand an executive machine. 
It must solve the problems of its personuA, its technical apjmrntus, and 
its territory.^ (1) It must secure officials sulficiejd in zeal, honesty, 
knowledge and numbers, establish material and spiritual rewards 
which will produce the qualities needed when they are not spontane- 
ously available. 

Now there are not many men or women in the world who have the 
ability to fulfil the extraordinary demands of the difficult offices ; or, 
again, other satisfactions may pre-empt their energies. This is true 
of every branch of administration, and of all arts, crafts and sciences. 
While we recognize the truth in everyday life, that the world is a 
place in width the average of ability is low, and that genius is rare, we 
seem to expect more of it in State activity than elsewhere, or, at least, 
we tend to expect such a quality of enterprise by the State that only 
more genius than the world’s actual supply would be required to pro- 
duce it. 

’ Cf. Part IV : Tht Sosrrcitpt Majority. 

’Ibid. ' *Cf. /’orti': VartiaHnnU, 

• Part VI : The Executive. • Cf. Part VI t. 

’ Cf. Chapter on Separation of Powers. 

* Thus under the Inquisition special tests of race, parenthood and lielief were set 
up as essential conditions of becomiz^ an official, and attempts were made to preserve 
the high standard thus attained by solemn oaths, the recitation of daily prayers, and 
the granting of special privileges and those who thus served God. 

The U.S.A. has not a good administrative record, and the Prohibition Laws have 
proved a test which a ci'^ service but lately withdrawn from the spoils system has 
been unable to satisfy. There is no long tradition of professional zeal, competence 
and honesty ; but in the face of these duMvantages oaro has not been taken by those 
in control of appointments and high offices to sdect any administrators of ^ pro. 
hihition departments. In addition, the police, who also had a bad reputation under 
the pressure of huge bribes and threatened assault, have in many instances suooumbed 
to the inflnmioe of the bootlegger. The story of * graft ’, brih^, scanty salary 
equipment, inefficient organization is to be rM in uie following Uterature t Btaringi, 
Ben^ StUi-Committee on the Judkimy, 1926 and 1930; Haynes, PnluHtioH, Itutde 
Ou(,aod Bruhie, Does Pnhibitim Workt Cf. also danuol iiepor<s,XJ.S. Civil Seiviee 
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The great adminutratoiB have xecogimed the need of making their 
colleagues and subordinates in own image, by embodying the 
results of their own inspiration in rules, and of adapting rewards and 
ponidunents to the incitement of those whose natures arc unprompted 
by a native and undying flame. 

Every activity requires its special technique, and the success of 
the administrator depends upon its possession. To secure the success 
of State activity the same rule must be followed as in any other indi- 
vidual or social activity, ofiflcials who have the necessary technique 
or the capacity to acquire it must be appointed. It would not be 
necessary to insist upon this quite simple truth if it were not that the 
generality of mankind talk as if they believe that government is 
exempted from submission to this rule, and as if rulers had not for 
centuries long attempted to get along with friends, relations, kins- 
men, co-religionists, or class comrades, instead, simply, of the able. 
(2) It must acquire the appropriate apparatus to overcome distance, 
time, force and gravity -it must climb mountains, cross seas, 
receive and send messages, overtake runaway offenders, instal 
natural-science laboratories, telephones, guns and armies. (3) The 
State must properly dispose its officers, and distribute its powers 
territorially, at the centre and the extremities.* Moreover, this 
macliine must bo properly adjusted to the organs of public opinion 
and law-making, in order that they shall propel and control it, and 
that it shall be able to serve them with technical skill. The organi- 
zation of public opinion and legislation themselves need to be delicately 
responsive, and wise, and zealous. The appropriate form of adminis- 
trative arrajigements for each activity, and their relation.sliip to the 
other parts of a system, require exeewlingly subtle judgment for 
sue.<‘ess. For example, shall the State merely assist social and individual 
agencies when called upon, or are complete State ownership and manage- 
ment better 1 Between these extremes lie many phases : control by 
price-fixing (tbe New York telephones), control upon complaint of the 
public (municipal monopolies), control by inspection (pure footl and 
drags), control by irremovable administrative commissioners (the 
.American control of Trusts), responsibility to parliaments (like the 
British Post Offie.e), State ownership and license with semi-autonomous 
management (the British Broadcasting Company), serai-private, semi- 
public ownership with joint management (some German municipal 
enterprises) — the varieties are infinite, the modern world gropes 
towards proper solutions. 

‘ Il!.g. Cf. the relationship in English Public Health, lictween the Ministry of 
Health, the county authorities, and the boroughs and districts. Sec Novshotme, 
The Minietry of Utailh, Second Report of the Royal Commueion on Local Governrasat, 
1929 : and Local Oovemment Act, 1029. 
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X 

Finally, when all this is at hand, there is still this possible defect 
in the perfect scheme, that where aU-inclusiveness is an essential 
condition of success, the State will not be able to treat every case upon 
its individual merits, making! allowances for idiosyncrasies, aber- 
rations, and abnormality, but by one rule, which, though it elevates 
the nature of the sub-normal, incidentally wounds the feelings 
and depreciates the morality of citizens of average or more than 
average standard.^ For though size is essential to success, and yields 
great benefits, it has inherent possibilities of occasional maladminis- 
tration. Yet, in the end, even this may be avoided by a machine of 
the appropriate complexity and sensitiveness. 


XI 

Still there may be unexpected and unwanted effects of State 
•activity, due to the imperfect prescience of mankind, so that its 
relative value may be much le.ss than its immediate f.ice value because 
it is beingboughtw'ith costs, which though not immedial<‘ly visible are 
nevertheless expensive in the long run. For e.vample, the imposition 
of uniformity of religious behaviour in Spain tl)rough flu* In(|uiaition 
contributed to Spain’s economic impoverishment, loss of world status 
and the stifling of scientific development. The mercantih* .system 
helped to impoverish and disaffect Ireland in the British (Vtmmon- 
wealth, and partly caused the American Secession. Tin* Prohibition 
Laws in the U.S.A. are put into execution at the cost of the creation 
of habits of violence and disre.spect for law and majority rule. Soi'ial 
welfare administered by the State and paid for from taxation may 
sap individual enterprise and thrift. These large problems always lie 
in the background of State activity, and ought to be counted in among 
its conditions. 


‘ So, c.g., in Poor Relief, in Public Health Adiniii»tration, and in the enforw- 
mentof factoiy regulationa. It iirlear that the need /or aJrubobc liquors among 
men and women, cxocedmgly vatioua; to xorao it is a food, to othrra a ]wr<nn. more- 
over difierent temperaments need it differently and arc vanoiisly ea|iablr of Bclf- 
controL Yet the State imposes a general mie and reduces all to the level of the least 
capable of self-government. Cf. llumlioldt, Oler Wmm uvd Zinrh dui SUtaU : ‘ The 
care of the State for tlie positive acU-ljeing of the eitizen is further harmful lieeausu 
it must be applied to a mixed mass, and tbcrcipni it harms the individual by measures 
which fit hiiu only with apprcciablo error.’ 
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‘ Yet thin objection which the men o{ drmocrueies moke to forinn is the very 
thing which renders forms so useful to freedom ; for their chief merit is to serve 
as B harrier between the strong and the weak, the ruler and the people, to retard 
the one, and give the other time to look about him. Vorms become more neees- 
aary in proportion as the government becomes more active and more' powerful, 
whilst private persons are bi'coming more indolent and more feeble .’ — uk Tocqub* 
VUXE. 

‘ When we are dealing with words tliat arc also a constituent act, like the 
Constitotion of the United States, wo must realize (hat they have eallod into 
life a being the development of wliich could not have boon foreseen oomplct<*ly 
by the most giftod of its begetters. It was enough for them to realize nr to hope 
that they had created an organism ; it has taken a century and bos cost their 
successors much sweat and blood to prove that they created a nation. Tho 
case before us must be coiuidered in tho light of our wholo oxperieiiec and not 
merely in that of what was said a hundred years ago.’ — Justice Holmes in 
Sfisaouri v. HcHand. 



CHAPTKIt V 


FORMS OF GOVERNMENT, ESPECIALLY UEMfX^RACY 

W E have seen that the State may bo expressed in many 
activities and operate in many diverse forms; and also 
that the success of the activity depends upon the appro- 
priateness of the mechanism to the purposes sought. In the countries 
which concern us the social power-relationship has embodied itself in 
a general form of the state called Democracy. But this term, literally, 
conveys no more than the idea that government is, or ought to be, 
carried on by the People. Democracy has come to mean so many 
different thing.s, some verv* hostile to each other, that the word 
netMls careful analysis if misuuderstaniling and idle controversies 
are to be avoided, and if the possible, and quite legitimate differ- 
ences of connotation, and its very varied institutional arrange- 
ments are to be revealefl. We int<‘ud only to deal with the subject 
generally and briefly, for the particulars are considered in sub- 
sequent chapters ; and some, indet>d, we have already casually 
described. 

Political science has, since the earliest times, occupied itself with 
attempts to classify the Forms of Government, but to little purpose. 
For the facts to be classified were too many and too diversely combined 
to allow of a few simple and informative categories. Thinkers have, 
indeed, been sorely exercised by a difficulty which leaps to the eye : 
are we to classify upon the basis of the legal residence of authority, 
or upon our judgement of the actual sources of power ; and. whatever 
our decision, are we to qualify our classification by consideration of 
the actual maimer, the purpose and the temper of the governors ? 
For example, is an intolerant exercise of power by the majority demo- 
cratic government 1 Such a difficulty already assailed Aristotle, for 
he thought it insufficient to say simply that the forms of government 
were three, monarchy, aristocracy, and the city or polity ; he felt 
> that he must go on to say that monarchy is tyranny, aristocracy, 
oligarchy, and the city, a democracy, when the purpose, instead of 
being the benefit of the whole community, is that of the individual, 
or the few, or the many, respectively. Hobbes thought this improper 
and wished to exclude the question of purpose and temper from the 

123 
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definition.^ That difficulty has dogged political science throughout 
tire centuries, and there are many to-day who urge that Rousseau, the 
great prophet of the sovereignty of the people, is no democrat because 
&ere were no limits to the associated authority of this democracy over 
the individual.® 

We need not insist upon a satisfactory cUissification. It is enough 
if we know that such have been attempted and that they arc not of 
much value owing to the different personal prejudices which have 
gone to their construction.® Enough, also, if we remember that no 
Monarchy or Dictatorship has been allowed to goverii, excepting de 
facto, for the shortest span of time (until some, or the majority, of the 
citizens have discovered the threat to their intere.sts or beliefs) without 
the co-operation, control, or passive consent of the few rich or able 
or of the many poor.® Enough, again, if we recognize that the purjMse 
of the governors and the consequences of their rule have ever been of 
the essence of the definition and title of the form of government, that 
its mere machinery, ruled by one. or an aristocratic council, or by all, 
had hardly ever been considered enough to deserve the name.® 

'■ Democracy as a Doctrine of Protest. Accordingly, democrats 
are united in one thing, but divided in most othcjs. They were and 
are united in a negation ; that is. in their antagonism to arldtrary 
govenment by a monareh or n wry few. ]’osifiv<“ jiiojiemis, how- 
ever, find them widely divided ; lor some desin- no government at 
all.* while the hulk, who admit the rieeessity of some degn-e of 
(government, offer a large variety of .solutions and patl<*jns from the 
Whig ideal of a balanee of authority aiul jmwc'r lad ween Kings ami 
Lords and Middle Clas.se.s, or the German I{<chh<st(i<it.Xo the minutely 
distributed dcmo<-racy of the }{us.sian Soviet sy.stem. 

> Cf. Leviathan, Chap. XIX : ‘ There he other name-i of Government, in the 
Historini, and books of Policy ; as Tyranny, and Oligarchy : Hut they are not the 
names of other Formes of Government, bat of the same Furme.s mislikial. . . .’ 

* Hasbach, Die Moderne Devwtratie (Jena, lUSJ), p. ZO. 

* Jellinek, Attgemeine SlaaUlehre, girre a list of forma to show tlie effort of the 
mbjeotiTe outlook (p. tiC2 footnote) : Gespotism, theocracy, tho jnst statu ; Fcpublics, 
antoetaciee, despotisms ; organic and mechanical states among tho former, nomad 
and aaricaltural states among the latter, monarchies, ideoeraries, military rule, tho 
nda <2 bankers; idol-states, individual-states, raee-states, form-states, patriarebal 
■tatei^ theocrades, patrimonial states, states of antiquity, and the ' law-statee ’ 
(BachMaat) of to-day ; monocracies (monarchies and muno<-ratie republics) and 
{denoeracias (plmioarohiea and plenocratie ropuUicH); monarchy to democnuiy, 
aristocratio and democratic ; autocracios, tinioi'raeics, pure dcraoeraeies, cultural 
democrociee, ,and mixed forms ; horcditaiy govommont and free states ; police and 
law-states ; oentralized states, self-govomment states, states based on provincial 
and mnniaipal autonomy ; homoglot and polyglot territorial, national and multi- 
national states, etc. 

* Cl. Hume, Etmya (ed. London, 1876), Vbl. I, Part I, Essay IV ; Dioey, The 
BdaEtma betaem Late and Public Opinion in England (1806), Lerturo J. 

* Cf. Biyoe, Modem Denworaciee, 1, 170. De Tooqueville defines the form of gov- 
ernment by irferenos to its temper; Montesquieu also defines by temper as wdl 
ts by maohinety. Cf. Eaprit det Low, trsns. by Beeve (London, 1878), I. 

* Cf, Kippouin, Mvitial Aid (190t). 
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The truth is that European monarchy was attacked and overcome 
by hosts who kept a rendezvous with difEerent motives and aspira- 
tions. The task accomplislied, the original interests continued to 
assert themselves, others arf)s<‘ by the way, and the machinery of 
each new government was cast in a mould fashioned by the peculiar and 
complex forces of those int<*rests. These interests were different ; they 
are different ; and they continue to differ ; and since this is so, demo- 
cratic institutions, hopes, and principles of criticism, are necessarily 
of many kinds, so that democrul.s .sometimes seem to each other either 
stupid or malevolent.! Yet ull utc riijhi. granted their spiritual point 
of departure ; and we must examine the phase.s of that process which 
has its end in democratic institutiou.s and the democratic temper; 
we must find the ultimate .spiritual values .sought 1 ) 5 ' democrats, the 
conendc social and economic changes demanded in the name of demo- 
cracy and the resultant machinery of government.! 

Liberty as an Ideal versus other Ideals. For the sake of 
convenient exposit ion, as also beeause the division corresponds broadly 
to the facts, I divide democrats into tlio.se wlio seek Liberty a.s the main 
end of government, and those who seek other ideab, like Equality, ' 
which have si'emed to recjuire the democratic form to produce them. 
If we follow out the meaning of these ideals from their origin, we shall 
find that quite different forms of government result from each. The 
ideal of liberal deraocrac)’ is e-xpres-sed in a variety of familiar phrases, 
such as ■ J u,st (loveriiment is govenunent hv consent of the governed ’, 
or ‘ Helf-governimmt and it implies, in the works of various authors, 
the subjection of government to jiopular control, the* limitation of the 
sphere of goviTiiinent, and tlie universal po,ssibilit 5 ’ of active participa- 
tion in the process of government . Essentially what is sought i.s, for its 
own sake, the possibility of unliindensi initiative and self-developing 
enterpri.se, and an element, more or le.s.s large, but .self-determining, of 
dissocuition^ from the grmqis who make and control the State: a 
No-Stato Jjund. In proportion a.s men have wanted this, for itself, 
and its unbounded inherent po.s.sibilities. the}' have insisted on those 
institutions, and those alone, which offer the measure of that liberty, 

* For example, in tlie cumroversies repartUng l*roportii)nal llejirehentation and 
in the contruveraieii fH'twceu the ItoHievike and the milder seiiimls uf mjeialiam. 
Of. TroUky, H'h(rr ia Hribiin Ooing London, 1920. 

’ This is never easy, ami soinelinies it is unjioiwilile. For the jisychologifal state 
of deraoeratic reformers is not oiu-n elaborately cxpiessed, and even then is not a 
deliberate exin-ise uf the soieiitifie will, but is poured forth in the heat of a campaign 
tritlt all tho exaggerations of riietorie, or tbo compromises of practical politics, or, 
if it is the work of pt'opio like Jsx'ke, Harrington, Huusseau, Kant, ISidney and Heatiioe 
Webb, or Uuguit, ingenuity meanders far from the region of the possible, and becomea 
on oxeceiso in itself, delighting tho mind, soothuig thnurted [lassions, or gratifying 
generous impulses, lienee aiw>, mueh vagueness m deiuueratie assumptions, and 
in tho ciitieal judgment uf instil iitioris shonn, for example, in sneh modern slogans 
as ‘ The Crisis uf Ilemoeracy and the ’ JKxiine of Parliaments ’. 

’ Of. Vaguttt, La Politique Vompane de Monteaquieu, Houaatau et VoOaire. 
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And tiieir central purpose has been to contrive limits to governmental 
action. They were not insistent upon universal francluBe, provided 
these were a large enough measure oi popular control to make govern- 
ment responsible ; they did not press for direct, but only for repre- 
sentative government ; and it was enough if representatives were but 
generally and not minutely bound to follow their constituents. 

Yet this ideal was never held for long by any man or class without 
other aspirations crossing it, which decelerated and deflected its 
original urge. Humanitarian feeling, patriotism, loyalty to one’s 
social circle, shaped and limited the expression of the ideal, so that 
to the middle cl^es of the nineteenth century it was enough if such 
liberty were theirs and not the labourers’, while in Russia to-day, such 
liberty is conceived as proper for producers, hut not for the middle- 
class business-man of the old regime.^ In other words, the ideal was 
not and never is quite disinterested. It has been evolved, and is still 
in evolution, under the pressure of one class after another, each of 
which reinforces the assault upon sovereign power. Those who have 
been utterly convinced of the supreme value of liberty have been 
ready to take grave risks on its account ; like Kant * and Herbert 
Spencer they have contemplated the prospect of misery and death, 
in the faith that human perfection would ultimately result. For 
what might come upon that upward path, oppression, social inequality, 
generations of human cruelty, they had small regard ; they looked 
to the end, and believed that it would be so good that the rest roust 
be stoically accepted. Such thinkers necessarily conflict with others 
who seek some such immediate good as econonoic equality. 

Passion in Government. Liberty, in short, is claimed by some 
on its own account, while to othere it is a means to some other end. 
The end determines the means, and the end has not always been such 
as to produce <lemocratic or freer institutions in the sense we have 
'‘■‘already assigned to them. The service of God in Calvin’s sense, for 
example, required freedom of the Church from the commands of the 
State, and was, therefore, in a sense democratic ; it also required 
democracy within the Church. Yet so passionate a conviction was 
expressed in the importance of deeds, and obedience to God, that 
government was supremely necessary to enforce them, and the civil 
authority was required to be very severe in its support of a compre- 
hensive theocratic regimentation of transgressors.* Not only at 
Geneva but in Boston, these very pustulates formed the basis of 
veritable tyrannies, though the rulers, like John Cotton, governed for 
the good of the people. Calvinism gave birth to theocracy, the rule 

‘ Timaschew, SUuitireckt SovjeirvMUtndi, aod Mirkine Guotzevitacli, Thforie 
gtnerak dr I’Hat mvidiyae (1928). 

* Prineipka of PoUtiu, ed. sod tram, by W. Haatie, Edinburgh, 1891, Eaaay I, 
Tht Kataral Prmc^U of fho Political Order. 

* Cfaouiy, Jm TMoenUie d Otnive au (empe de Calvin (Geneva, 1897), 
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of the godly, and not to democracy, which came later with the tide 
of leToIutionary feeling against Britain. For, ultimately, the Old 
Testament taught that ojily the elect are saved, and the rest are 
damned ; it inverted the order which really urges men to demand 
freedom, for it asserted predetermination and therefore excluded 
perfectibility, and if men are slaves of the Supreme Will and not 
masters of their own fate, what basis remains for a doctrine of political 
self-determination ? Again, the ultimate moving force of Kouaseau’s 
faith was hatred of oppression, and therefore of economic inequality, 
and thus the belief that to secure harmonious, unoppressive and 
‘ natural ’ civilization economic equality was essential.' His democ- 
ra<jy was made for this purpose, but to level men requires a mighty 
force, and this clearly threatens his freedom. Hence Rousseau’s 
institutions culminated in the unqualified rule of the majority, with a 
perfect, unlimited sovereignty,- carried out by representatives who 
were strictly accountable mandatories of the people, and intolerant 
of any go8i>el which conflicted with the end of the State as declared 
by the majority. Equality may be the result, but the liberty sought 
by Humboldt, Kant, Jefierson, De Tocqueville and Mill is abolished, 
unless men should, from that very equality, once more learn liberty’s 
allurements.® 

Patience and Impatience in Government. We have arrived 
at the essence of the differences among those who say they hold the 
democratic faith, and who yet diverge at once when they propose or 
actually establish their institutions. The essence of the difference 
lies in two things : (1 ) the compatibility of the interests pursued with 
government by consent of all, and (2) the patience and toleration of 
those who govern (and let us always think not in terms of the Govern- 
ment, but iu terms of the iudivuluals and groups who ultimately 
goveru). The nature of the end of government may be such as to 
exclude sucli corollaries of the ideal of liberty as a limited sphere 
of government, freedom of opinion, and meeting, and association, 
and dependence of government upon universal suffrage. These 


' C!f. Kaguet, op. oit., p. 94 ff. ; E. H. tVrigbt, The Mmnitig of Souemmi, Loudon 
1929. 

* 1 am willing to allow that Ronaaeau naa umt'rtain of this; but 1 would urge 
that the uncertainty arose from desire U> have the best Iwth of the n-orld of equality 
and the world of fns'dum, uithout the surrender uf the necessary hostages. Generous 
and emotional people often talk and write in this way : they are much more generous 
than Nature. 

■ Similarly with tho march of Bolslievisro. It began with the rry ‘ all power to 
the Soviets I ' but so urgent was it to arrive at ita social and economic destination, 
' Bu com{ielliiig was the vision of tliat City, that a roiicept of leadership and a pro- 
letarian vanguard waa added, to lead, nay, to coiuiiel, the amoriihous massea to tread 
the way. The legal authority of the Soviets was extinguislied by the activities 
of the Gonunnnist Party. Thus also has Mr. Shaw travelled from Pabian Democracy 
to the coueept of Kingehip, while his nuiro patient friend urges the ‘ inevitability ^ 
gradualness ’. 



128 MODERN GOVERNMENT Irr. m 

may not be altogether excluded : they may be qualffied in various 
degrees ; thus when intoxicating liquors are prohibited liberty is 
partially extinguished ; no tuberculosis or diphtheria ‘ contact per- 
fectly detected, can legally avoid quarantine ; the parliamentary 
system can only be maintained if members limit their powers of 
invective and denunciation. In fact, examination of the tenets of 
various groups and classes who have demanded democracy reveals 
that their notion is largely (not wholly) the product of their interests ; 
they are willing to go to the margin needed to satisfy these and no 
further.* So much freedom, and freedom for such and sueh groups : 
beyond that, arguments are discoverc<l to prove the unfit lU'ss of others 
to govern. 

Further, and tliis seems to be the cause of modern anxiety regarding 
democracy, the governors or would-be governors , or social philosophers, 
uigently, passionately, immediately demand va.st reforms, and the 
inevitable result is to override the very things which deuuHjratic 
theorists, who regarded liberty as their principal purpose, have held 
to be the essence of the democratic faith, namely, government by 
discussion (that is, persuasion of the governed) and gradual concessions 
by the governing groups to the governed, with toleration for minorities, 
localities and the individual, and a tender regard for cousciemee and 
property. 

Modem States arc actually faced by this formidable task : to 
secure speedily, and thercaft^T to maintain, a number of reforms in the 
direction of greater economic and .social equality, while excluding 
coercion, and certainly bloodshed, and while maintaining democratic 
institutions. There is the .stress and strain. Hut let us eon.sider 
briefly how democracy arose in the motleni iState and what in.stitutions 
were demanded in its name. 

The Social Contract. Its roots lie in the Proti'stant Uefomi- 
, ation of the sixteenth century, in the New Learning begun in Italy, 

' in economic changes and geographical discoveries. Tlie New Learning 
awakened the critical spirit by offering men the political models of 
classical antiquity with which to compare and condemn their own 
system, while scientific discoveries, if they did not yet make the old 
cosmogony and its religious suxierstmctures quite untenable, at least 
raised doubts.'* Economic chaugos caused partly by catastrophes, 
and partly by new agricultural and commercial pursuits, changed tlio 
balance of property. Geographical discoveries brought knowledge 

* For example in i'rance before the Bevolution of 1848 — the ‘ pays legal ’. Cf. 
Lowee Dickinson, Sevolvtim and Ufoetten \n Modern France, 2n(l tM., London, 
1927, p. no i Lavibse, UistoiTe de France (’onUmjioraint, Vol. V, Blc. V, pp. 344-8; 
Barthelemy, L'Organtzalum du HuJjrnije ; .Seyminir, Klixtmnl Hifarm in KngUtnd and 
H'alw, New Haven, 1915. 

* Cf. Burekhardt, The Renaietance in Italy, Pater, Mudiee in the Hillary of the 
Renatmance ; H. 0. Taylor, Thought and Hipremion in the Sixteenth Century (192U) ; 
Leoky, Utilory of the Rite and Influence of Rationaium in Europe. 
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(or legends) of other dvilizstioDS, offered new outlets for adventurous 
energy, and set men marvelling and thinking. The old certitude — 
incorporated in religious and social myths and popular ways, and thence 
subservient to government- was gone. Europe was dowered with 
Bibles in a tongue which the erowd could understand, and men like 
Luther and Calvin thundered not only at ancient religious institutions, 
which were then almost indistinguishable from the other arm of society, 
Kings and Prine<-s, but at beliefs. 

The political easenee of the Reformation was, on Luther’s side, 
the equal worth of all Christians (not ‘ all men ’), the unique value of 
their individual conseieiices and the freedom of the religious eon- 
scienee and behaviour from the dictate.s of the secular Prince,' while 
Calvin reinforced the doctrines of the priesthood of the laity, and 
went some way towards governmont of the Church and of the State 
(which in Geneva was only another aspect of the Church) by a repre- 
sentative council of the more considerable of tbi> citizens, and recurred 
again and again to the theme of men united with each other and with 
God by a covenant. Here were all the materials of democracy : 
government by the people, because each believer was ‘ spiritually 
lord of all and ‘ faith is a voluntary matter which cannot be forced ’ * 
by any one else, for • neither Pope nor Bishop nor any man has a right 
to dictate even a syllable to the Christian without his own consent 
and for the people (but in a Christian way), for ‘ we may not become 
the. sen’ants of men And what was the quintessence of the freedom 
of Christian men, the spiritual value behind all 1 It was the un- 
compromising, absolute conviction, that since only the individual 
person can discover the meaning of existence he ought to be free to 
live it, for his ‘ inward sense of judging concerning doctrine, is a sense 
which, though it cannot be proved, is ne^■erthelesh absolutely certam 
I should rather say that precisely luMuse it cannot be ultimately 
proved or disproved in any one, or by any one, it is accepted by the 
democrat to be as certain as any other person's ‘ inward sense of 
judging 

The Democratic Temper. This attitude may have either of 
two results according to the temper of the person ; absolute certainty 
may leiwl to an attempt to impo-si* it upon others, or it may lead to 
readiness to accept another’s truth to be as good as his own, and 

’ (M. Mm Uiiiiioji. I.athir ami (ht 4 \oK. (1*^27 I not foi^t 

Luthcr'H jiHTl .11 tlio jN'iisniits' risinij, or hit. lioHtility to Iho aimlMtptistK. H«* <li«- 
iTimiimtiMl ; Kilt till* (IkI not. 

* Lutlior* On the Freetiom of a (^hriatian Man, 

* liUthiT, Ow the St^enUff iViM’tr Htw far ofcrrfiVwcc w due to it. 

* LuthpT, A Prelude on the Babylonian i'aphnty of the f’hurch, 

* Ibid. 

* Oh tht Freedom of a ('hnrtian Man. 

’ On the political tht'oricn of CalTinietB» .4mertcfifi llbitorUal Bcviwt XXIp 
481-603. 
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therefoie to enter into oommnnity, so far as it is possible, to secure a 
reconciliation. The Certain have, in the flame of righteous indignation, 
created marvellous things, and they have broken states into bloody 
fragments (for example, in the American Civil War and the Bussian 
Bevolution of 1917) and violently and remorselessly taken life ; the 
Patient have maintained peace, harmony and umty, but in doing 
so they have aimiliilated incongruous (perhaps creative) emotions, 
beliefs, hopes. The one has caused battles between men ; the second 
battles of will within them. One may eradicate more than it intends, 
the other may kill, by its gradualness, the things whose survival and 
development it desires. Thi-s contrast of temper always arises, even 
on the rare occasions, when men are unanimous as to their destination. 
Thus the democratic form of government —the simple idea of govern- 
ment by the people— is expressible in many different and complex 
ways. Let us remember, too, that the realization that life is short may 
have, broadly, one of two effects, according to the temperament ; it may 
make men so impatient for reform and advancement that they even 
include assassination in their policy ; it may cause resignation and a 
patient contemplative pity for the race of men and women condemned, 
' alas, so soon to perish. 

Perhaps the best illustration of the difference of temper is to be 
found in the constitutional conflict of the seventeenth century in 
Britain. That began as a religious conflict between nonconformist 
sects and the Crowm as the head of the Church of England, but gradu- 
ally there entered into that conflict considerations of taxation and 
property which sharpened the desire for control of the Executive, and 
ultimately, the people who lent force to the claims of the parliamentary 
leaders, began to demand power for the common people. Though all 
professed much the same religion, and were brothers in arms to main- 
tain the covenant of God, as soon as the question of the distribution 
of political power was raised, those who now re.presented the estab- 
lished and well-off order— the middle- and upper-class landowners — 
were quick to detect and rebut the implications of complete democracy. 
The classic discussion of 1647 between Iretou and Cromwell and the 
representatives of the common soldiers of the army— the Levellers — 
reveals the effect upon democratic institutions of different tempera 
and aspirations. Broadly speaking, the soldiers (represented by John 
Wildman and Colonel Bainborow) maintained that the battle was ‘ not 
to be enslaved ’ ; Ireton that it was ‘ against despotism ’, and Crom- 
well that it was for the ‘ equality of consciences ’. The difference 
between the first and the latter two is vital, for the first meant abolition 
of enslavement of all kinds, political and economic, while Ireton’s 
demand was consistent with the mere establishment of safeguards 
which would certainly redound to the religious advantage of every- 
body, but would redound more to the economic advantage of the weU- 
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off than of the poor. Cromwell’s formula was certainly a sound answer 
to royal pretensions, and would make for some popular participation 
in government, but, if consciences were equal, then those who possessed 
had an equal right to continue in possession, and the poor had not a 
better right to dispossess them. 

The soldiers attempted, as almost all radical democrats have done, 
and, indeed, as almost all rebellious people, even the rich and powerful 
do, to avoid the argument from the social consequences, and to insist 
only upon the argument from natural right, that is from the assump- 
tion that civil institutions did not yet exist, and that a primal sense 
of justice was consciously a political constitution for society. This 
way led to universal suffrage in the interests of the people.^ 

To this, Ireton replied, fundamentally, that he meant to enjoy his 
own property and to safeguard the iastitution in general. To this end 
only those with some property — a forty-shilling freehold, for example, 
not being domestics or 8cr%’ants of others, should be permitted to vote, 
for these alone could have an independent political opinion * and a 
permanent ‘ interest ’ ® in the comitry’s welfare. But, to him, a kind 
of hberty was ])aramount even to property—* a peaceable spiritt which 
is suitable to the Oosp<‘ll ’, a ‘ Kingdom wherein I may live in godli- 
ness, and honesty, and peace and quietnesse ’. Tor these things he 
would yield his property, if all others desired it. 

The ultimate issue then was this : should we move all at once from 
one constitution to another, on the passionate convictions of some 
men, or remain under the old state on the equally passionate con- 
victions of others ? Where was the spirit of God ? With the former 
or the latter ? There was suffering either way if it were entered upon 
without regard for the other ; for the first must cause the disruption 
of society as it was, and the second the continued misery of the poor. 

The solution is, that if naliotial existence, the continuance of the 
sense of political cmnnmnittj, is desired, the temper of both parties must 
be qualified by the recognition that the truth does not rest with either 
party, but in all together. God, Truth or the Ultimate Good, is dis- 

* * Instead of following the first piopomtion to enquire what is just, I coneeive 
we loohe to propbreies, and looks to what may be the event, and judm of the just- 
Dense of a thinge by the consequence.’ * . . . * Wee are now engaged for our free- 
domo ; that's the end of Farliament, nott to constitute what is already according 
to the just rules of Oovomment. Every person in England hath as rleere a right 
to elect hia representative as the greatest person in England. 1 conceive that’s the 
undeniable maxime of Uovomment ; that all government is in the free consent of 
the people. If so, then uppon that account, there is noe person that is under a jnat 
Government, or hath justly hia owne, unlesse hee by his owns free consent bee put 

' under that government. This hee cannot bee unless hee bee consenting to itt, and 
therefore according to this maxime there is never a person in England (but ought to 
have a voice in elections).’ 

• Ibid., p. 34. > Ibid., pp. 306-8, 324. 


• Wildmon, in Clarht Paptr», p. 317. 
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coveiable only in the assemblage of unique qualities in all persons. 
There is the ultimate axiom of the democratic system : for, if the 
temper or the intellect of self-governing individuals is permitted to 
work unhindered by conscious regard for, or partnership with others, 
since men are difierent, conflict, perhaps breakdown, is inevitable. 

Both Ireton and Cromwell, not uninfluenced, I think, by their 
social and economic position, urged tliis theory. Ireton said ; ‘ I 
thinke every Christian ought to b^re that spiritt in him, that he will 
nott make a publique disturbance uppon a private prejudice 
Cromwell constantly intervened in debate to urge the cultivation of 
‘ a uniting spirit and when matters reached a point when it was 
decided that an adjournment for prayer might result in tlie return of 
the delegates with a fresh and more conciliatory idea of God’s will, 
Cromwell asked * that they should nott meete as two contrary parties, 
butt as some desirous to satisfic or convince each other ’. That, 
experience has since taught, is the essential principle of democratic 
government by the party .system. Cromwell pierces even further 
into the psychology of practicable dcmiocriicy. True it is lliat God 
may speak through any man, high or low : ‘ 1 know a man may answer 
all difficulties with faith, and faith will answer all dil!icultie.s really 
where it is.’ Yet there must be pause, for ‘ we are very a])t all of us 
to call that faith which perhaps may be but carnal imagination and 
carnall reasonings Difficulties must be considered. If any one is 
at liberty to produce his scheme of a constitution founded upon 
natural right, ‘ and not oiiely another, and another, butt many of this 
kmde, and if soe, what doc you think the consequence of that would 
bee ? Would it not bee confusion ? Would itt nott be utter con- 
fusion ? ’ * 

More, who knows God but all ? Not each, let the term be marked, 
but all ! 

‘ So confesse itt is our high duty, (to waite uppon (IikI, and hearken to the 
voice of Ufld speaking in any of us) butt u'hen anythinge is spoken us from (iod, 
1 thinke the rule is, 'Lett the rest judge ! Itt is left to mee to judge for my owne 
satisfaction, and the satisfaction of others, whether itt be of the Lord or nott, 
and I doe noo morti. 1 doe nott judge conclusively, negatively, that itt was 
not of the Lord, butt 1 do desire to submitt itt to all your judgements whether 
itt was ofjthe Lord or noe t ’ ‘ . . . ‘If intbose thJngesweedoc sjieake.and pre- 
tendo to speakc from Ucsl, there bee mistakes of fact — if there bee a mistake in 
the thinge, in the reason of the thinge — truly 1 think itt is free, for me to show 
both the one, and the other if 1 can. Nay, 1 think Ut is my duly to doo itt : for 
noo man receives anythinge in the name of the Lord further than {to) the light of his 
conscience appeares,' ‘ 

’ Clarke Papers, p. 324, * Ibid., p. 250. 

* Ibid., p. 238. Cf. a similar train of reasoning in Junius Brutus, Vindieiar contra 
Tyrannoa (Mist. IntrodL, by H. J. Laski), London, 1924, p. 112. 

* Chrte Papers, p. M7. 

' Firth, Clarke Papers, p. 376 footnote d, cites 1 Corinthians xiv. 29. 

* Ibid., p. 376. 
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No I though, we must watch for the manifestation of God in our- 
selves — and God is that which must move the conscience after earnest 
rational consideration * — we must beware lest we act precipitately. ‘ I 
would wee should all take heede of mentioning our owne thought and 
conceptions with that which is of Gwl.’- 

These two things are needful : a tolerant watchfulness for the 
godliness in others, mixed with a strict interrogation of what wells 
up from our own inwardness ; and a disposition to live peaceably 
together. That is, a readiness to create and utter the result of our 
creation — no passivity — and also a censorship of our own and other 
men’s conceptions ; and further, no temper of disunion.® 

Yet all men optimistically believe that their perw'ption of God, 
or the Good, or of Justice, or the Best Self is a satisfactory dispensation 
for all. Wildman was as sure as (homwell, and Lenin as Karl Kautsky. 
And, thus, Cromwell asserts that God is not the author of contradic- 
tions ; that these are more as to means than ends. 

Even the.se optimistic beliefs, however, are proven wrong by daily 
experience, and democratic institutions become properly a com- 
promise, with considerable conflict and suffering, between them all ; 
for however sternly wo re.strain the impulses in us. which we call God, 
some of it will out as in Cromwell’s the.ses — in it& own pristine char- 
acter. The full impulse of the democratic temper might disrupt 
society ; and to the extent that peace is desired, men produce liberalism 
by reducing democracy. This jnirpose has had to come about by the 
creation of institutions of restraint because men have, not yet learnt 
enough, or deliberately do not choose, to set up the restraints within 
themselves. Democracy might operate perfectl}' if the condition laid 
down by Cromwell for sati.sfactory discu.ssion were present : 

‘ that wee may all of us aoe denieaane ourselves in this busincsse that we speake 
those thinjtes that tend to the unitini! of us, and that 'uu none of us eMTcise our 
parts to straine thiiiftes, and to lett thinges to a lungo dispute, or to uimeeessary 
contradictions, or to the stirring ai>I>e of any such seede of dissatisfaction in ono 
another’s mindes as may in the least render us unsatistied one in another. 1 due 
not speake this that anyUsly does doe itt, butt I say this ought to birome^th 
you and mee, that wo 8<ic s'ljeakc and act as that the end may be unison and 
a right understanding one with another.’ * 

In proportion as this spirit doe.s not exist, in proportion as it cannot 
exist owing to uncontrollable impulses in man's thought and behatdour, 

* Hegel’s doctrine is similar, * Clarkf Pupers, p. 378. 

* Cf. tbeChayteron Parliamentary .Deliberation, infra. Clarke Papers, p. 379 : ‘ If, 
when wo want particular and extraordinary' impressions, wee shall either altogether 
sitt still beoause wee have them oott, and nott follow that light that wee have : or 
shall goe against, or short of that light that we have, u])on the imaginary appiehen- 
akm (U such divine impressions and divine discoveries in particular thinges — which 
an not divine as to carry their evidence with them to thereon viction of those that 
have the spirit of God within them— I think woe shall be justly under a uondo na- 
tion.’ 

* Ibid., p. 201. 
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a democratic form of goveniment cannot but be turbulent, intolerant, 
violent.^ The less passionate, wilful, and fanatical reformers hare 
recognized this, and hare in the last 200 years postulated certain 
institutions to act as restraints until the time shall come — ^if ever it 
does — ^when by some means individual self-control shall be a sufficient 
guarantee of social creativeness and the satisfaction of api>etito3 and 
interests, by the method of peaceful diBcussion.^^ 

We now indicate briefly the fundamental spiritual impulses to- 
wards democratic government, the groups of people interested in this 
form of government, and the various devices suggested as proper 
to it. 

The Spiritual Impulses. We have already spoken of the changes 
in the fifteenth and sixteenth centuries contributing to a movement 
of revolt against authority, and to an assertion of individuality. It 
is interesting to search out what it was believed this liberty would 
produce, and we may do it by exploring the works of those who have 
contributed to the democratic tradition. Two things, to begin with, 
are clear, that the great theorists took certain claims for granted, not 
seeking to justify them, perhaps because they were considered suffi- 
ciently ultimate as values to be impossible of justification. The spirit 
of this, I think, is rather what one finds in such a passage from John 
Locke’s Civil Government : ‘ Since a rational creature cannot be 
supposed, when free, to put himself into subjecstion to anotlior for his 
own harm. . . .’* Consequently, only a bald statement, without 
psychological analysis, is made. 

Secondly, the values were stated by people who, as a rule, were not in 
authority, but fighting against it, and therefore obliged to discover or 
invent some rule to justify their revolt and their positive claims. Or 
they were people who had acquired authority so recently, and usually 
by battle, that they still had to continue to encourage themselves and 
their followers. Once the battle for democracy was, substantially, 
won, as by the ’thirties of the nineteenth century, even those — I 
might say, especially those — who were already in possession of its 
benefits, and whose social predecessors battled in original terms, 
became, as it were, revisionists : that is, finding, like De Tocqueville, 
that liberty had not come with democracy but was actually threatened 
by it, they claimed safeguards against the product they had conjured 
up — impediments to produce liberal democracy. Thus, not all the 
views we shall presently read led necessarily to government of the 

* Cf. Hanington, The GommmvmUh of Oceana (Edn. 1887), p. 67 : ‘ To the oom- 
monwealthsman I have no more to say, bat that if he excludes any party, he is not 
truly such ; nor shall ever found a commonwealth upon the natural principle of 
tiie same, which is justice . . etc. 

* Ireton, as in Ooooh, EngUeh DemoanHc Idea* ta (he BeveMeetUh Ctnhtry (Edn. 
1827), pp. 139, ua 

* Oa Cml Charnmeni, Bk. II, par. 164. 
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people by the people for the people : to that they led only when the 
grouping of society, the character of its activities and its temper, 
were propitious. 

Almost all felt resentment against Tyranny. Some, like La 
Boetie, were sensitive to the cowardice of people who lived under it,^ 
and compared their degradation to that of beasts.^ Others, like 
Milton, inveighed against the results of a tyrant’s power, terrible 
because it was ‘boundless and exorbitant’.® Paine said that the 
principle of Kingship caused man to become the enemy of man since 
royal ambitions incensed them to hostilities.* There was the ultimate 
unwillingness to be sacrificed unless for reasons which satisfy : ‘ I am 
against the King or any power that would destroy God’s people, and I 
will never bee destroyed till I cannot helpe myself. Is itt nott an 
argument, if a pylott run his shippe uppon a rock, or if a Generali 
mount his cannon against his army, hee is to bee resisted ? ’ * Could 
any one person be relied upon, asked Junius Bratus, to safeguard 
another's life and welfare ? Any one man was too mutable, too unruly 
and weak against his pa.ssioa8 to be so trusted.* 

Another, and a more powerful tendency, was the denial that any 
one person or arbitrary grouping could be so certain of the righteous- 
ness of its values, that control over their govermnent was unneces- 
sary. This tendency }>egsn with Lutheran doctrines and found its 
way, as a crude and non-rationalized enthusiasm, into the sermons 
and tenets of the new nonconformist .sects. They spoke of ‘ conscience ’, 
‘ grace ’, and the ‘ light of nature ’ which informed individuals and gave 
them a sovereign validity. But in the hands of men like Cromwell, 
Locke and Milton, and afterwards of Paine, Humboldt and J. S. Mill, 


* DUconra dc la Strviladf Vohntaire (Ect Bonnefon), p. 57. * Ibid., p. 81. 

■ Prose Works (Edn., London. 1900), Vol. II, The TruuTe of Kings and MagistntteSf 
p. 18. 

* Jtights of .Ifarj, od. by H, U. Bonner, London, 1913, p. 75. According to Hobbes 
(op. cit.p p. 80) : "... amongst men, there are rery many, that thinke themselves 
wiser, and abler to govern the Publique, liettor than the rest ; and these strive to 
reformo and innovate, one this way, another that way ’ . . . 

‘ Clarke Papers, p. 273. 

* Cf. Junius Brutun, op. cit., pp. 162, 153 : * There is no man so vain, who wonld 

willingly that his welfare should depe^ on another's pleasure. Nay, with much 
difiicidty will any man trust his life in the bands of a friend or a brother, much less 
of a stranger, be he never so worthy. Seeing that envy, hate, rage, did ho far trans* 
port Athsmas and Ajax, beyond the bounds of reason, that the one killed his children, 
the other faihng to effect his desire in the same kind against his friends and com- 
panions, turned his fuiy and murderous intent, and act^ the same revenge upon 
hlrnnlf. Now it being natural to every man to love and to seek the preserva- 

tion of his own life, in what asBaranoe, 1 prsy you, would any man rest, to have a 
■word oontinnally hanging over his hei^ by a small thread, with the point towards 
him T Would any nUrth or jollity relish in such a continual affright f Can you 
poaribly make choice of a more dender thread, than to expose your life and welfare 
into the hands and power of a man so mutable, who changes with every puff of wind ? 
Briefly, who almost a thousand times a day, sbak« off the restraint U reason and 
disoretiem, and yields himaalf slave to his own unruly and disoideied passions.* CL 
also pp. 186 fi. 
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the led-hot enthusiasms were moulded by ciiciunspect reason into 
wea^ns less cumbrous, if at once more destructive of tyranny and 
constructive of liberty, in their fine logic. Cromwell, as we have 
seen, urged ‘ equality of consciences *. Locke averred that 

‘ evoiy church is orthodox- to itself : to otiiers, erroneous or heretical. What- 
soever any church believes, it believes to be true ; and the contrary thereunto, 
it pronoimces to bo error.’ * 

But the quintessence of doubt, and therefore of the argument for 
freedom, toleration and democratic government is this, that men have 
not the faculties for perfect conviction regarding their ultimate beliefs : 

‘ The articles of my religion, and of a great many other such shortsighted 
people as I am, are articles of faith, which we think there are so good grounds to 
believe, that we are persuaded to venture our eternal happiness on that belief : 
and hope to be of that number of whom our Saviour said, “ Blessed arc they that 
have not seen, and yet have believetl ‘ 

According to Milton, the truth is a.s divided among all men, who 
had no ability but to see aeeordiiig to tlie peculiar fashion in which 
they had each been .shaped.* ‘ Twenty enpaeitit's, how good soevt-r ’ 
are insufficient to contain ‘ all the invention, the art. the wit, tlie 
grave and solid judgement ’ of England.* ‘ Neither is (lod appointed 
and confined, where and out of what place these his chosen shall be 
first heard to speak. . . .’* 

Let us pass on, though we could quote similar passages from the 
other authors we have mentioned, excepting that these belonged to 
an age when God had been replaced by Nature or Man or iScionee 

‘ Letters on Toleration : ‘>So that the eontr(iver.»y b<-t»een churches alxxit the 
truth of their doctrines, and the fruits of theu- wnrslup, is on both skIch ctjiial ; nor 
is there any judge, either at Constantinople, or eli,e»hrre njxm earth, by ahosc sen- 
tence it can be determined. . . . The decision of that iguestioii Isilongs only to tlic 
Supreme Judge of all men, to whom also alone lielongs the pimisbmcnt of the errone- 
ous. . . . There is only one of these (the ways of the Chiircheri) which is the true 
way to eternal happiness. But in this great variety of ways that men follow, it is 
still doubted which is the right one. Xow neither the care of the onnimonwealth, 
nor the right of enacting laws, dex-s dim-over the way that IcacJs to heaven, more 
certainly to the magistrate, than every private man's scan'll and study diseover it 
unto himself ... if I be not thoroughly pemuaded thereof in my own mind, there 
will be no safety for me in following it. No way whatmx'vi-r that 1 shall walk in 
against the dictate of my ccxiecienee will ever bring me to the mansions of the 
bhwoed. . . . Whatsoever may be doubtful in rcligitm, yet this at least is certain, 
that no religion which 1 believe not to be true, can be cither true or profitable to 
me.’ 

* P. 292 : ‘ But wo neither think tiiat God recjuircs, nor has given us faculties 
capable of knowing in this world several of those truths which arc to be Ixilieved 
to salvation. Por whatever may be known, besides matter of fact, is cajiable of 
demonatration ; and when you have demonstrated to any one any point in religion, 
yon shall have my consent to j^iah him if bo do not assent to it.’ 

* Araopagitica, p. 66 : * God uses not to eaptivate under a perpetual childhood of 
prescription but trusts him with the gift of reason to be his own ehooser, ... He 
(God) left arbitrary the dieting anci repasting of our minds ; as wherein every 
mature man might leam to ezeroiae his own leading capooity.’ 

* Ibid., pp. 80, 81. ‘ Ibid., p. 98. 
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as a political force, and when, accordingly, politics were no longer 
discussed in Biblical terms.' 

The democratic tendency, however, moved not exclusively by 
resentment of t3Tranny and doubt of truth, it soared upon the wings 
of man’s positive creativenc.ss, and was impelled by the overwhelming 
conseiousness of individual worth. All other things might be doubtful, 
but this was certain, that God or Nature had iniplantt'd the seeds of 
good in every one and meant that they should freely bear their proper 
fruit. Evidence ? Let each one search his soul and apprehend the 
message, of his feelings ; or cast the mind hack to a time when govern- 
ment did not yet exist ; or reason a little. There was evidence enough. 
And, in truth, if that evidence dul not suiHcc, let those who believed 
otherwise, supporting tyrants, fiiwl a sufficient rebuttal ; for no one 
could have lieen stuj>id enough to have tlesired the government under 
which they groaned. Thus Ijfi Boetie : 

‘All Keiis.ito tliin;'.s, n.s hoiiii .is tlwy pos-seHs (unBciousuess, fi-el the evil of 
subjwtion urid run after lilaTl.t • • • what aeeident was that whieh was able 
to denature man, the only Ix'ing lK>rn, really, t>i live in freedom, and to make 
him lose tlie memory of his original Iwing and the desire to regain it ? ’ * 

‘ J‘'or rehgiouH feeling is indestructible : only tbe objects of worship are different : 
and liebiiid all Ii<'s the inrslery uhieh buniiin fseultios cannot understand; and 
hence, for most iik'Ii, I lie csisuiee, if not tlie verbal vesture, of the arguments of Ixicke 
and Miltrin, are of abiding vabdity. 

’ Op. eit., p, •>+. .luiinis tlnitix said that : ' First, the law of nature teaches 
us snd eomiiiands us to maintsin and guanl our lives and lilH-rties, without which 
life is scant worth the enjoying against all injury and violence ’ • and refuses to Iielieve 
that men ' by nature loving htwrl.v. and hating servitude, bom rather to command, 
than olsy ', iiiul ' ortiinarily hating or at least envying their superiors would admit 
lieiiig governed, were it not for ‘ some special snd great prolit ’. t Mariana taught, 
in an interest as op|iosite as ihe (joles from Junius Kriitus. an original iiidividualism 
in a State of Xature.J (Irolius, even, who.se dwtriiies led away from democracy, 
deelansl that the chief quality ami pri\ ilego of man was freedom- Tlio .State, accord- 
ing to .Spinoza, is best when it U a demiaraey. founded by the free compact of men 
emergent from a slate of nature, ‘ for men are so made by IJoil or nature full of wild 
impulses whieli can only lie virtuousl.v tamed and developed wlieii they freely submit 
to each other ’. ii Then, ‘ birthrights ' and Ihe ' stale of n.unre ’ U’camc naturalized 
in Knglaiid ; there is talk of iiiheritam-es whieh have been lost^ and the question 
is askcai, ‘ Why, ii peojile tind the laws are not suitahlc to freemen they should be 
deterred from altering them * ' •• The tawsof nature and of nations are declared to 
lie sufficient warrant that men shall save tfaeni-selves if authority siiould command 
that whieh tends to the destnietion of thcpeoplc-tt ‘ For my parte, 1 thiiike I shall 
never doe any thingc against conscience, and 1 shall have those hopes of others.’ 

‘ That which is dear unto mee is my fteodome. It is that 1 would enjoy, and I will 
enjoy it if 1 can.’ J} What are men if they cannot develop that which lies within 
them without unnecessary bonds t ‘ 1 doc tliinke that the main cause why' Almighty 
God gave men reason, itt was, that they' should make use of that reason, and that 


♦ Op. cit., p. 100. f Jhid., pp. 1.10, l-k). J Gowh, op. eit., p. 21. 

II De Jure Belli el Pofiu, I, 2. § I’hap. XVI. 

% Clarke Papere, p. S3o. •• Ibid., p. 247. tf Ibid., p. 260. 

Ibid., p. 273. Cf. Patrick Henry (Debate in Virginian Convention, 25 June 
1788 ; £Uiol, Debates, III, p. 652) : ' My head, my hand, and my heart, shall be 
at lib^y to retrieve the loes of liberty,’ . . . 
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And BO many others. 

All this was systematized by John Locke — ' a rational oreatnze 
cannot be supposed, when free to put himself into subjection to another 
for his own harm ’ — and the Essays on Civil Government exercised a 
tremendous influence upon the Continent and in the American Colonies. 
Indeed to quote Locke is with certain difierences of style and passion 
to quote Rousseau, Patrick Henry, and Thomas Jefferson. 

The early impulse which expressed itself in theological terms as 
the spirit of God freely moving and developing itself in human beings, 
which it was sinful to confine or injure, became gradually more rational : 
self-maintenance and development are the ends in Locke ; in Kous- 
seau, to conserve and develop our ‘ natural ’, our good selves, and, in 
Paine, to develop the ‘ dormant mass of sense.’ . . .^ In freedom 
Milton sought the value of fully developed virtue," and the progress 
of faith and knowledge." Jefferson emphasized the involuntary 
nature of belief," and urged that uniformity of belief was as undesirable 
as uniformity of face and stature. With Humboldt the joy in variety 
of human development was even more emphatically expressed and 
systematically treated, and John Stuart Mill borrowed from him the 
motto, ‘ The grand, leading principle, towards which every argument 
enfolded in these pages directly converges, is the absolute and essential 
importance of human development in its richest diversity,’ and then 
continued, but in a different age, its expansion and institutional form. 
To Kant, free activity was the only condition for a life at all worthy 
of man, for this alone, the separatist spirit, exhibited in his envious 

thev ahould improve itt for that end and purpone that God gave itt them. Therefore 
I lay, that either itt miut bee the law of God or the law of man that must permitte 
the meaneet man in the Kingdom to have this benefit (to vote) as well as the greatest. 
I doe nott finds any thinge in the law of God, that a Lord shall chose 20 BuigesseH, 
and a Gentleman butt two, or a poor man shall rhuse none. 1 findo no such thinge 
in the law of nature, nor in the law of nations.’ * Wo are frer, we are equal ! Host 
pieroing of all is this cry ‘ for really I thinko that the poorest her that is in England 
bath a life to live as the greatest hee ; and therefore truly, Kir, 1 thinks itt’s clearr, 
that every man that is to live under a Government ought first by his owno consente 
to pat himself nnder that Government ; and I doe thinko that the {loorest man in 
England is nott att all Imund in a stricte sonce to that Government that ho hath 
nott had a voice to putt himself under.’ . . . f 

‘Op. cit., p. 92 : ‘ There is existing in man a mass of sense lying in a dormant 
state, and which, nnless something excites to action, will desiiend to him, in that 
condition to the grave. As it is to the advantam of society that the whole of its 
faculties should te employed, the construction of government ought to he such as 
to bring forward by a quirt and regular operation, ail that extent of capacity which 
never fails to appear in revolution.’ 

" Areopagiltea : ‘ For God sure esteems the growth and completing of one virtuous 
person, mote than the restraint of ton vicious.’ 

"Ibid. 

*Ifolu on Virginia (17S1): ’The error seems not suiBciontly eradicated, that 
the operation of the mind, as well as the acts of the body, are subject to the coercion 
of laws.’ 


* Clarht Papers, p. 304. 


t Ibid., p. 301. 
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jealoiuj, his vanily, his insatiable acquisitiveness, and desire of power, 
awohe and foster^ the development of his excellent capacities unto 
the day of the perfect society. Given liberty and equid conditions 
to what may not man aspire ? There never was a Swial Contract ; 
but the legislator ought to act as though there were ! ^ 

The essence of the democratic tendency to the end of the eighteenth 
century Ls a denial of inherent royal rights, the assertion of individual 
sovereignty, the growth of belief in equality of consciences, and 
religious toleration, the development of the idea of beauty in variety, 
and the faith that nature, acting unimpeded in self-governing indi- 
viduals, would produce works of the highest and holiest value. Only 
where this faith could reasonably be demonstrated to have failed 
ought authority to intervene, and authority could not be constituted 
except by the joint will of the people. We possess great goods, said 
men, of their mental and physical faculties.^ Why then should they 
not have their fullest development ? All in all, the supreme good 
lay in liberty, that is, to interpret the many sayings, the exemption of 
men from any burdens other than those imposed by (he rationally proven 
nature of environment or men, assuming we were to begin life anew, 
inth all the results of irrational tradition abolished. 

Certain more immediate practical considerations weighed with 
democratic theorists, for example, the Physiocrats, or Harrington, who 
showed how a democratic form of government would draw the best 
talents into leadership, diminish the causes of sedition, promote eugenic 
marriage by the reduction of large fortunes, and give strength to 
empire, while others, like Paine, argued that popular government was 
the only form which could aasembie the practical knowledge of ‘ the 
various parts of society ’, while, also, it was often remarked how non- 
representative government imposed the burdens of obedience and 
taxation upon those who had no say in government, since even when 
men knew all there was to know they could not do others justice 
owing to their ‘ intere.st-begotten prejudices 

It is just to say, 1 think, that this evolution of political theory, and 
of sentiment, was protestant, revolutionary and negatory, and only 
vaguely conscious of what would be established in the place of that 
which was to be swept away. It was thought sufficient to furnish a 
dissolvent of ancient irrational laws and institutions, and to insist on 
the criterion that all men ought to be free and equal according to the 
promptings and designs of nature. Freedom and equality were, of 
course, endowed with meaning by the difierent men, social classes, 
and groups who used them, according to the interests of their time 
and place, for the question naturally arose, when we admit the free 
power to evolve, what direction will each take ? The full drift of 

^ PrineivUM of Polilies : PrineipUs of PotitiaU Bight, Propositioa 4. 

* fiohiller, Don Carlos, 
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this question was not apprehended until about 1848, for until then 
the immediate tasks of demolition fully occupied men’s minds and 
energies. Then the far-reaching pxirport of the doctrines began to be 
perceived, and their force politically harnessed : and we might say 
that one generation after 1^8, democracy as liberty ended, socialism 
being enthroned in its place. We have treated this in the Chapter on 
State Activity, and will come upon it again at a later stage. Let us now 
briefly consider what institutions the democratic theorists suggested. 

Democratic Institutions. There were (1) a written constitu- 
tion ; (2) with a declaration of rights implying a limitation of the 
sphere of government ; (3) majority rule, usually control of a govern- 
ment by an elected legislature ; (4) the separation of the powers of 
government so that each power might check and balanrc the other ; 
(5) public education to produce the knowledge and spirit appropriate 
to democratic government. 

(1) Written Constitutions. These naturally had their origin in 
the ideas of a state of nature followed by a compact among the natural 
individuals creating a political association ; they followecl from either 
the purely rational natural law associationism of men like Althusius.* 
Harrington,* Spinoza,* Locke,* Rouswau,® Kant,* Paine * and others, 
or the covenants between men and God as elaborated from the material 
of the Old Testament by such thinkers as Junius Brutus and the. 
Puritans.® Hence, too, the evolution of the idea of special constitutional 
conventions, and popular ratification and a diflicult amending process.® 
The end, as Harrington said, was a commonwealth, ‘ a government of 
laws and not of men ’. What was the result of this current, and the 
nature of con.stitutions we discuss in ('hapter VII. 

(2) A Declaration of Rights laid certain positive limitations upon 
government. Tliese were already formulated in a very broad way by 
the Army in its draft treaties with Parliament in 1647.*^ Harrington 
urged the limitation of the sovereignty of the great association, asking 
‘ whether power^^not confined to the bounds of reason and virtue, has 
any other bounds than those of vice and passion ? ’ i* The whole of 
Locke’s work reposes upon this notion, that only specifically transferred 

^ P(diliea JUetiiodice Digesta (160,')). ’ Oceana (16Q6). 

* Traclatua Theohgieo-PolUicut (published anon. 1670). 

* On Civil Oovemmenl (1689). ‘ Hoctal Contrart (1762). 

* Principles of Politics. ’ liighls of Man (17!tl). 

* Borgeaud, Sise of Modern Demucracy in Old and Xrw Ungland, London, 1894. 

* Cf. Borgeaud, Adoptwn and Amendment of Constitutions tu Europe and America, . 
trane. by C. D. Hazen, New York and London, 189S. 

“ Op. cit., p. 42. 

S. B. Gardiner, The Constitutional Ihenments of the Puritan Revolution, 1G28-.60. 

** Oceana, pp. 102, 103 : ‘ And forasmuch as sovereign power is a necessary but 
a fonnidahle creature, not unlike the powder which (as you are soldiers) is at once your 
safety and your dan^, being subject to take lice against you as well as for you, 
how well and secure^ is she by your galaxies so coUeeted as to be in full force sod 
vigour, and yet so disttibuted that it is impossible you should be blown up by your 
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powers can be legitimately executed by the govenunent. And we 
shall see how the constitutions of the independent American Colonies, 
and hence most written constitutions, were based on the same idea, 
namely the greatest possible exemption of individuals from associative 
control. It is not inappropriate to observe here that less happy 
countries, like the German States, which suffered absolute or almost 
absolute government until 1910, found a certain relief in the principles 
of the Rechfsxtmt. The Rechtsstual means a state in which the activities 
of the executive are permanently subject to legal rules which are 
implemented and safeguarded by iiulependcnt and impartial law 
courts. Its great protagonists were originally Kant > and Humboldt, 
but later and with more system the German Liberals of 1 848 elaborated 
it in their written constitution, the idea culminating in the work of the 
jurists Von Mold - and Von Gneist.* The substance of the rules is, 
of coursi*, of as great importance as their guarantee, and many coidd 
have no validity unless they w(*re not merely executive decrees, but 
laws made with the co-operation of representative parliaments. 
Ideally, they would embody such limitations of governmental power 
as are implied in the rights declared in free constitutions, such as 
tolerance of religious differences, equality Indore the law, and others. 
But between the Rn-htHxUmt of the Germans (a notion of great value as 
we shall see in discussing the idea of the Separation of Powers) and 
the constitutional limitations in free states there was this great differ- 
ence — in the RechtsHtaat the State was repre.sented by the sovereign 
monarch and his bureaucracy ; in the democratic state, the State was 
represented also by a popularly elected Parliament, and the limitation 
was thus of a different nature.* We shall later examine the consti- 
tutions and the meaning of the rights they declare ; and we shall see 
that strong modern forces constantly encroach upon them, in some 

own magazine t Let them wKo will hare it, that power if it lie confined cannot lie 
Hoven'ign, tell u», whether our nvers do not enjoy a more Mnirc and fruitful reign 
within their proper hanks, than if it were iawful for them, in raTaging our harvests 
to spill thcmaclvi's ! whether souls, not confiiietl to their peculiar bodies, do govern 
them any more than those of witches m their trances ? whether power, not confined 
to the bounds of reason and virtue, has any other bounds than those of vice and 
passion ? or if vice and jiassiiiii be IioundlesH, and reason and virtue have certain 
hmits, on which of these thrones holy men should anoint their sovereign 7 But to 
blow away this dust, the sovereign power of a commonwealth is no more bounded, 
that is to say straittmed, than that of a monarch ; hut is balanced. . . . Keceive 
the sovereign power ; you have received it, hold it fast, embrace it for ever in your 
shming arms. The virtue of the loadstone is not impaittHl or limited, but receives 
strength and nnnrishment, by being boiind in iron.' 

* Op. eit. 

* R. von Mold, LiteratttrderHtaalticiiiseHsrliaft,l,Sffl ; and his /’o/i'zfi Wu»enxhaft. 

* Von Gnoist, Uer Sechttttaat, Berlin, 1879. Of. Jellinck, Sytlem der Subfektiven 
SeelUe. 

* The German doctrine of ‘ auto-limitafion that is, of the self-control of the 
Sovereign, goes some way towards tho securing of individual rights ; and a demooncty 
might be no better. Yet all depends on the comparative ‘ temper ’ of a monarchicM 
and a popular system. Normally tho latter will he more moderate. 
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Mses to their utter destruotion. This is, as we have sees, bemuse 
tiie freedom of the individual has been found, in its modem environ- 
ment, to be on the whole noxious, not only to other goods, but even to 
the general Freedom itself. 

(S) We speak of the implications of popular control of government 
in later chapters, and here we need comment only upon two things : 
who were ‘ the people and what actual part the pt>ople were to 
play in government. As regards the first, we show at a later stage 
that there was great, perhaps intentional, vagueness, and that it 
took revolutions to make the definition into ‘ universal franchise ’, 
for whoever acquired the vote tended to consider that liberty 
needed no further development. The Levellers and Rousseau alone, 
to the time of the French Revolution, went the whole hog, the 
mass of English middle-class theorists being Wliiggish, that is, pre- 
pared to represent the ‘ people ’, i.e. the poor, but not to let them 
represent themselves. > 

It was seen that however the ‘ people ’ was defined, unanimity was 
impossible in practice, and therefore a majority must suffice. Thus 
Locke,’ thus also Rousseau.’ 

Majority Rule. There is nothing especially sacrosanct about 
majority rule : like all political institutions it is founded in average 
human nature. Some convention must be at the base of associate 
activity ; upon what, then, is that of majority rule founded ? First, 
waiving the impossibility of an objective measure of the xmjtortance 
of such person or group, it is clear that, normally and in the long run, 
the majority possesses overwhelming power, physically and mentally. 
(It always get the army on its side in the end.) Secondly, since, 
on the democratic assumption, every conscience is as worthy as any 
other, and there is eternal doubt who is right, the majority has a 
sound claim to rule. Thirdly, unanimity is impossible to achieve. 
Fourthly, to admit the right of a minority to rule involves the difficulty, 
which minority ? It gives all minorities equal light, that is, it 
destroys the integration of society.’ Majority rule serves as an inte- 
grative associative force — ^you must overcome your differences, and 
unite in order to rule. Moreover, there is enormous political power 
in the general tendency of the average person to believe that the 
majority must be right. But minorities only accept their situation 
oiTIerms ; where the chance is open to tbem one day to become part 
of the ruling majority, to contribute to its dictates (permanent, 
anreUeved minority princes revolt), and secondly, not to be oppressed 

^ Veitcb, Ofnetu of ParUamentary Eeform. 

* On CivU Qmemment, Bk. II, pu. 140. 

' SoeM Contract, Bk. IV, Chap. II. Cf. also Heiiiberg, Bitlary of At Majorihf 
PrineipU, Ameriean PoUticai Seienet Benew, 1926, XX, 62^. 

’ Cf, Kobein, Korn Wtorn drr DumokraUr, edition 1929; and Smend, Verfantnng 
vni VfTfauungtrtckl, 1929. 
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trUle in s condition of minority. It is, of oonrae, extremely difficult to 
maintain the assumptions of majority rule, where there are obvious 
and persistent raci^, class or cultural differences in a State, and 
where some groups, Negroes, Jews, Communists, or paupers, are 
excluded from political hfe. 

Secondly, are the people to make and unmake Governments by 
election, or merely to furnish representatives for gmdance to irre- 
sponsible rulers ( On this question, also, there is great disagreement. 
We return to it in Chapter XI 

Now, democracy disturbs the hberals, for, if the right of the majority 
is sacred, what becomes of the freedom of the minority I This ques- 
tion assumes a more critical importance if one follows Rousseau’s 
lead than Locke’s ; for, whereas Locke sets strict limits to the 
powers of the State, and checks them by the sepaiation of executive 
from legislative power, Rousseau recogmzes no Imiita to society’s 
power once the contract w made,* and jeers at Montesquieu for 
pretending that sovereignty is divisible.* Government without safe- 
guards for minorities has seemed to the Fathers of the American 
Constitution, and to men like Mill, the negation of liberty ; indeed, 
to all who have some spiritual or material good which they would 
zealously retam, pure majonty rule has seemed a peril. Hence the 
demand that the force of the rule be limited, by such devices as 
Proportional Representation, property and educational qualifications 
for the franchise, State representation in a Federal State, local self- 
government and, more recently. Group or Vocational Representation. 
Calhoun supported his Federal theories upon such a basis, and his 
thesis is, essentially, that of all minonty parties : 

' There are two di&emit modes in which the sense of the commurnty may 
be taken ; one, simply by the right of suffrage, unaided , the other, bj the 
right through a proper organism Ewh roUects the sense of the majority. 
But one regards numbers only and ennuders the whole community as a umt, 
having but one common mterest throughout , and collects the sense of the 


' Rousseau was contradictory on this subject. Thus ' As nature gives earh 
man absolute power over all his members, the sneia] romjmct gives the b^v pohtic 
absolute power over all its members also, and it is this power nhirh, under the 
dueotion of the general will, bean, as 1 have said, the name of sovereignty.' . . . 
Social Contract, Bk. II, Chap. IV, p. 27 (Everyman Edition) 

* ... * But our jiohtical theoruts, unable to divide Sovereignty in prmt iple, 
divide It according to its object into force and will ; mto legislative power and 
executive power ; into nghts of taxation, justice and war ; mto mtemal adminis- 
tration and posrer of foreign treaty. Sometimes they confuse all these sections, and 
sometimes they distinguish them ; they tom the Sovereign mto a fantastic being 
comiiosed of several connected pieces : it is as if they were making man of sevend 
bodiM, one with eyes, one with anus, another with feet, and each with nothing besides. 
We are told that the jugglers of Japan dismember a child before the eyes of the spec- 
tators : then they throw all the members mto the air one after another, and the imild 
falls down alive and whi^ The conjurmg tricks cd our pobtical theorists ate very 
like that ; they first dismember the b^y pohtio by an illusion wordiy of a fair, and 
dien j<dn it together agam we know not bow.’ — ^Ib:^, Bk. n. Chap. II, pp. 23, 34. 
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greater number ot the whole, as that of the commomty. The other, on the 
ocmtraiy, regatde mteiests as well as numben , considering the lommurnty aa 
made up of different and conflicting mtereets, ae far as the action of the govem- 
ment is concerned , and takes the sense of each through its appropriate organ, 
and the united sense of all, as the sense of the entire community The former 
of these 1 shall call the numenral, or absolute majority , and the latter, the 
oemoarrent;, or constitutional majority ^ 

Now, he says, in popular thought, these two kinds of majority are 
confounded , and this causes the rights, powers and minorities of the 
whole people to be attributed to the numerical m ijoritt This is not 
the government of the people , it is but the go\ r rnmcnl of the major 
part over the minoi This is force, and the onlv uav to meet it ulti- 
mately IS force Yet this, again, would product anarchi Then 
anarch'v must be avoided b> a balance of power jirovided m the (onsti- 
tution Only this is Godly - 

‘ Tlie ncxaiaarv coni,equoncp then of taking the cinsi of the lommuiiitv by 
the roncuirent mijontc l^ ati has bten cvplaiiiccl in give to each mtinst or 
portion of the community a negative on the othcis If is this mutual negative 
among its various conflicting mterests which invests each with the jiouir of 
protec tmg itm If , and plac e& the rights vndsifctv ofc'aih uhcu onlv thev can 
be seoureU placed, under its own gu tnliansluji Without this there can lie no 
systematic, jieactful, oreffettivc nsistincc to tin niitui il U licit nev of c uh to 
come into conflict with the othe rs and without this the rc i an la no t oiisiitution 
It is this negative jiowcr, the jaiwcv of preventing nr arresting the ictioii of the 
government — be it called by what term it miv — vi to intcrjioiutioii niillihc ation, 
cheek, or balance of jaiwci, which, in fact, forms the constitution * 

The Social Contract is an Unequal Contract The expenence 
of government m the mnetoenth centun , in short, rapidlv and brusquely 
called attention to the fact that l/u f/u/st of individmh fru and iqual, 
did not, as Rousstau said, and os JahI( and others nu/ioftf sugqcsted, 
gtve to Socuty an equal amount and rea im from it tJu same amount * 
That would have been true only if Rousseau had proved his hypothesis, 
that all men were naturallv ecjual There is some cYtuse for such 
an abstraction where mdustry and agruultiiie are in a relatively 
primitive stage and men are lai gely equal, if only in t heir misei v We 
know, however, that the differences between mens capaoities are 

• Calhoun, A iHtqutnhon on fJmernnmt,^ liy R K Crallc, Lolumbia bC, 
I8S1, p 28 

• Traced to this source, the voicsi of a people — uttcied under the nucsslty of 
avoiding the greatest of calamities, through the organs of a government so con 
sfanietea os to suppress the expression of all partial and w Ifisli intc rests, and to give 
a full and faithful utterance to the sense of the whole community, in reference to 
its common welfare — may, without impiotr, bo called the votre of (hd To call any 
otiier so, would be impious ’ — Ibid , p J9 

• Ibid , p 35 

* ' bmagy, each man, m givmg himself to alt, gives himself to nobody , and as 
there is no associate over whom he does not acquire the same nght as ho yields others 
over himself, he gams an equivalent for everything he loses, and an uitreasc of force 
for the preservation of what he bos ’ — Rousseau, Soctal Cmitnul, Bk I, Chap VI, 

p. U. 
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tremendous, and between their economic and spintual mterests pro- 
digious We know also that government commends itself to them not 
on uniform grounds, but on grounds as diverse as their nature and 
mterests We know, or ought to know, what is much more important, 
that as a rule they attempt to subject < ach other in return for a price 
lower than the good they hope to obtam, and that their sovereign- 
Bubjeit relationship is not a predetermined static and authontative 
one, but that the social coiiti act iHtiveen millions of diverse inchviduals 
and groups is overthrown, and reformed every da} and every mmutc, 
and that its terms arc subject to the fluctuating fortunes of a ferocious 
and incessant battle It may be that c*ac h man and woman gets from 
the State more than he gives, owing to the tiemcndous advantage 
given b} associated action iii so large a community That, in fact, 
keeps it as stable as it is Yet many give less m proportion to what 
thev icctive than otln rs while great multitinks contnbute much 
moie in proportion to what tiny icceivc than oth( r people do Some 
are plain evploitcrs bandits 

One of the defensive and offensive weapons in that passionate 
scramble is the spi c lal sab guaid of the miiioiitv In proportion as 
govt rnnieut has enliaiu ( d its mighty powt r the safeguard is the more 
aiiMouslv sought, and difftmnccs among cituens are championed 
lathci than social unifunnitus Both m piactice and theory the 
legend of the sacredntss of the majority is steadilv being undermined , 
either b> institutions 1 1 sy stematic restraints or bv the growth of 
the convtntion that though one has the power it should be used with 
a sense of obbgation to the niinoritv The thcorv of toleration which 
began with religious differences has now extended to the general 
campaign in civil policv, foi this has swallowed up religion Men 
have in the last few generations liecome extraordinaril'v sensitive to 
the culvaiitages of toleration for churches, and minontics of all kinds, 
federalism pluralism and lex al self gov emment * For they claim 
equality of consciences in a day when political coni>cience compre- 
hends almost all of man s mterests, and wheu inequahty, therefore, is 
fraught with the gravest consequences What has become of the 
principle of the majoritv we shall see in a later pait of this work 

(4 ) hit'xt a long line of theorists including Lcxke, but commencmg 
principally with Montesquieu have sought the Iibertv of the individual 
in the separation of powers that is in such an arrangement of the 
various institutions of government that each should prevent the other 
from havuig sufficient jxiwer to act tyranmcally Montesqmeu sug- 
gested the separation of the legislative, executive and judicial institu- 
tions, the American Constitutions included it and the French Revolu- 
tion went so far as to say that without it there is no constitution. 

* Laski, Ihc Orammar of Pohlit », ajid olbtr workn, is the foremoet living exponent 
of this trend 
10 
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Latet, liberals like BenjBmin Constant and his generation, and De 
Tocqueville, and more recent theorists have elaborated Montesquieu’s 
doctrine to include the division of power between the central and the 
local authorities. The object is plain : to render government as 
nearly powedcss as is compatible with the most urgent dictates of 
associated activity. It is obvious that democracy thus organized has 
difierent intentions and consequences from democracy as the plain 
unchecked government of the majority. It is founded, in fact, upon a 
distrust of any sovereignty, of the one, the few or the many, unchecked 
by formal restraints : the kernel of De Tocqueville is : ‘ Forms 
safeguard Liberty.’ Seeking, ostensibly, the good of all individual 
men, namely their dissociated, and therefore free, development, it 
denies the good of government by all, unless the counsels of government 
are protracted, and its will divided. This is a useful theory for those 
who have something to guard, but a wasteful obstacle to those who 
have urgent wants. Consequently, democracies based on universal 
franchise, especially those where the leaders arc in the hurry of reform- 
ative passion, tend to overthrow the separation of powers, even that 
which is vested in the rights of a Parliamentary opposition > The best, 
that is, the extreme, even pathological, illustrations are ob8<*rvable in 
Russia. But the following chapter is devoted entirely to the study of 
the separation of powers, and we do not need any further to anticipate 
its conclusions. 

(5) Finally, all save the earliest religious enthusiasts have recog- 
nized the need for the existence, even the inculcation, of a special 
spirit in democratic government. For, as we saw in our analysis of 
the debate between Ireton and the Li*vellers, if the principle of the 
independent grace of men is pressed, as it very easily is, beyond the 
principle that men are equal before the Lord, then there is the constant 
expectation that men’s hands will be raised against each other. This 
is also obvious in Calhoun’s argument. Consequently, more circum- 
spect thinkers have sought to define the spirit appropriate' to the 
continuance of an association of individuals, and they are not con- 
cerned with continuance alone ; they think, if they do not speak, of 
a creative continuance. 

‘ A man,’ says Hamiigton, ‘ is a spirit raised by the magic of Nature ; if she 
does not stand safe, and so that she may set him to some good and useful work, 
he siuts fire, and blows up castles ; for where there is life, there must be motion 
or work ; and the work of idleness is mischief, but the work of industry is health. 
To set men to this, the commonwealth must begin betimes -with tliom, or it will 
be too late ; and the means whereby she sets them to it is education, the plastie 
art of government.’* 

And he spends many pages discussing the appropriate education 

* Cf. Chapter on Parliamentary Proeedure, infru. 

* Cf. Harrington, op. cit., p. 202 B. 
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to thfi various oidacs in the commonwealth. Montesquieu’s dis- 
cussion is perhaps more famous. Every form of government has its 
special principle, that is ‘ that by which it is made to act — the human 
passions which set it in motion In a monarchy honour, ambition, 
glory and love of applause maintain the State. In an aristocracy 
moderation as between the aristocrats, that is a virile recognition of 
equality among the rulers, not indolence or pusillanimity. But in a 
democracy ‘ one thing more is necessary, namely, virtue ’.® Why ? 
Because here the ‘ person who commands the execution of the laws 
feels that he himself is subject to them and that he must bear their 
burden ’. When a king is indolent or ill-advwed a remedy may be 
found : when the people are such the State is nece.s8arily lost, for the 
ill is general. What then is virtue t Montesquieu defines it negatively 
by imagining what happens when virtue is banished and later, posi- 
tively : 

‘ When virtue is banished, ambition invades the minds of those who are 
disposed to r«‘eoivo it, and avariro possesses the whole community. The objeets 
of their desires are changed ; what they were fond of before has become 
iildilTert'nt ; they were free while under the restraint of laws, but they would 
fain now bo free to act against law ; and os each citizen is like a slave who has 
run away from Ids master, that which was a maxim of equity be rails rigour ; 
that which was a rule of action he style* constraint, arid to precaution he gives 
the name of fear. Frugality, and nut the thirst of gain, now posses for avarice. 
Fonnerly the wealth of individuals eonstituted the public treasure ; but now this 
has become the intrimony of private iicrsons. The members of the common- 
wealth riot on the public spoils, and its strength is only the iiowcr of a few, 
and the licence of many . . ’ * It is in a republican government that the whole 

power of education is n-quired. The fear of disposed governments naturally 
arises of itself amidst throats and punishments ; the honour of monarchies is 
favoured by the passions, and favours them in its turn ; but virtue ia a 
mlf-renuncuitUm, idiich is rirr arduous and painful.' * 

‘ This virtue may be defined as the love of the laws and of our country. As 
such love requires a constant preference of public to private interest, it is the 
source of all private virtues ; for they are nothing more than this very preference 
itself. This love is jiecuiiar to democracies. In those alone the government is 
intrusted to private citizi'ns. Now a government is like everything else: to 
preserve it wo must love it.’ 

One thing alone has Montesquieu omitted : to preserve democracy 
we must not only love it, but sacrifice other things we love to its 
preservation. Democrats can only maintain democracy by renounc- 
ing some of the fruits of perfect freedom ; for their machine, and the 
fruits also, may be destroyed altogether by too great a strain. It 
means that some of our desires must be altogether suppressed, and 
some put ofi to the future ; that we must be content with small 
mercies ; that ‘ gradualness is inevitable '. Our impatience must be 
assuaged by the belief that in the eternal sweep of time more good 

‘ Montesquieu, op. cit.. Vol. I. Bk. Ill, Chap. Ilf. p. 20. 

•Ibid., p. 21. Ibid., p. 22. * Ibid., Bk. IV, Chap. V, p. 3fl. 
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will oome of tihis partial renunciation than from the demand that 
others shall be subjected to us. In proportion as such a belief is 
not natural to man, or incapable of bemg inculcated, there may 'be 
democracy, but not freedom, and, m its extreme form, democracy 
may become a form of government more intolerable than any 
other ^ 

Rousseau treats of the subject, though not very profoundly, in the 
SocM Contract, saying, ‘ There is therefore a purely civil profession of 
faith of which the sovereign should fix the articles, not exactly as 
rebgious dogmas, but as social sentiments, without which a man cannot 
be a good citizen or a faithful subject ’ But then Rousseau only gives 
a bale mdication of the content of this faith ^ In an earher chapter 
he admits that though the State, m making the laws, can do no wrong, 
yet the judgement of the people may be unwise. The inference is 
that to make the sovereign wise a process of education is necessary 
We have seen how the Physiocrats came to bebeve in freedom plus 
public education The line of such beliefs could be traced through 
the Utilitarians down to the present,® and it is a vital part of the 
democratic form of government, of urgent practical importance m 
our own day In its own way, democracy requires the preparation 
of such Discourses as Bossuet wrote for the Dauphin, and the Testa- 
ments which Richeheu and the absolute monarchs liequeathcd to their 
successors The subject, however, is dealt with though mdirectly, 
in the chapters on the People and Parliament 

Only one more task remains to be accomplished in this chapter, 
and that is, to indicate the stages of democratic development 
The first stage was the demand for tolerance of nomoalormity in 
religicm and the rise of sclf-govermng sects like the Independents, the 
Separatists, the Presbyterians They cannot be entirely identified 
with the middle classes and small commc'icial men. In the American 
colonies, the small and middhng people, who had tom themselves 
out of the English agricultural background, formed the centre of the 
movement. The very rich and the &irly nch held with Bishop and 
Kmg ; they were the nobles, the great landowners and the governors 
of their counties. 

Though an imdercurrent of social criticism, begmmng with Wyclifife 
and John Ball, came out agam in the Levellers and the Diggers, these 
were not the classes to triumph m the English Revolntion. They 
‘ Montesquieu, op cit , Vol I, Bk Vin, pp 118-22 

' Social Contrael, Bk IV, Chap Vill, p 121 To lie just to him, ue ought to 
liear m mmd his theories expressed in him tie, at least 

* ‘ Every government dq^nerates when trusted to the rulers of the people alone. 
The people themselves therefore are its only safe depositories And to render them 
safe, their minds must be improved to a nertam degree Thu indeed u not ail that 
u necessary, though it be essentially necessary An amendment to our constituticm 
must here come in aid of the public education ’ — Notes on Virginia Cf also James 
Mill, Essay on Oo/vemment, 1819. 
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helped the commercial classes of the towns, and the well-oi! yeomen, 
to claim rights of parliamentary control over taxation, and regulation 
of trade, but they helped for the attainment of qenerai liberties, ‘ to 
assert and vindicate the just power and rights of this Kingdome in 
Parliament for those common ends premised against all arbitrary 
power, violence, and oppression, and against all particular parties or 
interest whatsoever ‘ They did not know what the expenence of 
250 years has since taught, that Parliamentarv leaders might speak 
in the same terms as the common man, but that they necessarily meant 
something quite different, from ‘ interest-begotten prejudice The 
peasants m all lands had sporadically revolted, and had been used by 
the Crown, the Nobles and the Towns foi Iheir liberties, the day of 
the rank and file was not yet, for n hilc their leaders were organized, 
armed and disciplined, they were not 

A great impetus was given to the democratic movement by the 
revolt of the Netherlands and the » reation of a Repubhc, for English 
observers much envied Dutch institutions, and had, as they have 
to-day, esp<-cially jealous admiration for any country which is rich. 
In fact, freedom and commerc ml power are correlated, for commercial 
power depends upon the abilitv to buv and sell in the best market, 
regardless of religious or .social differences 

In France and England the townsfolk led the movement for repre- 
sentative government Their commercial and industrial interests 
urged them to make of parliament the e\ec iitive instrument of their 
policy and social ambitions , and the very existence of numbers of 
people 111 close proximity and constant intercourse caused the growth 
of freer manners and a regard for the essential man In Germany 
the proverb was coined ‘ The atmosphere of the town makes a man 
free.’ ^ In France the Third Estnh was a much more dehnite class 
than in England not clergy, not noble it stood between these and 
the peasantry By the last GeiHrmn it had shown itself exceed- 
ingly pretentious, and after their suppres-sion it still held some govern- 
mental power 111 the Parlcnunt*. that is the scnii- legislative, semi- 
judicial bodies, which checked and controlled the power of Crown and 
Intendant, and it permeated the bureaucracy with its sons. The 
French Revolution was its revolution, although as m the Enghsh 
Revolution the poor of the towns and the countryside followed them, 
partly for certain defimte benefits like fair taxation, guarantee of pro- 
perty, equality before the law, right to participate in government, 
administratively and legislatively, and partly for the general benefits 
of free and settled rule. At a sad, but perhaps unavoidable moment, 
the practical elaboration of the Revolutionary pnnciples was checked 
by the necessity of defence against the more feudal countries ; 
Napoleomc genius was needed, but it converted France into a bar- 
* Clarkt Papers, XXXV • StaMuft rnachi Fret. 
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xadm, the opposite of a demooracy, and soon the forces of ‘ Intimacy * 
triumphed. The main benefits of twenty years of struggle aooru^ 
to the returned nobility and the rising commercial and industrial 
families, who alone were the ‘ pays legal and their leaders produced 
tiie philosophy of Liberalism — ^namely, neither uncharted monarchy 
nor unlimit^ democracy, but the government of Reason, represented 
by the wealthy people, with a restricted franchise, restricted centraliza- 
tion, judicial restriction of the executive, and political parties balanc- 
ing each other. 

The balance of power seemed, as Harrington said, to follow the 
balance of property.^ Those who had the material means, or were 
nearest to Hieir attainment, sought liberty for themselves, and having 
obtained it. by revolution or its threat, did not share it until they in 
turn were frightened or forced. 

In America, a new country, settled (thougli not entindy) by people 
with strong democratic convictions, gave the first great op]K)rtiinity 
for popular government. Even here, however, different spiritual aud 
economic interests had been brought from Europe, and the path of 
democracy was neither open nor smooth. The non-cxistencc of 
remarkable inequality in estates made it very difficult to maintain 
other social distinctions for long, though wherever the influence of 
the British Crown penetrated, it brought swarms of aristocratic 
parasites around the governor’s palace or the chief seats of the Anglican 
Church. Where, however, land was cheap and freehold a property 
qualification was not a serious limitation upon democracy. Govern- 
ment of town and church were even more democratic. Little by 
little, however, a cleavage arose between the people of the coast and 
tidal rivers interested in commerce, industry and finance, and the 
yeomen of the hinterland, and by the time of the American War of 
Indep^dence, this gulf was very marked. So tliat the constitutional 
debates of the time are full of the difference between the agrarian 
and the manufacturing ‘ interests ’. More, the Revolution had been 
very largely a wdr of trade and commerce, though we may add thereto 
the spirit of pride, independence, and as James I once called it the 
‘gust of Government’. The practical drive was there. But all 
cksses were drawn in by cries like those of Patrick Henry — ‘ Give 
me liberty or give me death ! ’ Where people are excited by such 
talk, and are flattered by those who need their help to fight ^ttles, 
they are apt to continue to believe what they have been told long 
after their leaders have forgotten their promises. What were they 
told ? This: 

‘ that all men are created equal, that they are endowed by their Creator with 
certain unalienable Bights, that among these are Life, Liberty and the pursuit 

* Op. cit., pp. 09, 00. 
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of HamnneMt. That to serve these rights. Governments are instituted among 
Men, diving their just powers from the consent ot the governed. That when- 
ever any Form of Government becomes dostroctivo of these ends, it is the Right 
of the People to alter and abolish it and to mstitute new Government, laying its 
foundation on such principles and organizing its powers in such form, as to them 
shall seem most likely to effect their Safety and Happmess.’ 

The royal executive and nominatwl council had fled : and govern- 
ment was conducted by elected aasemblies repreoentative of agrarian 
interests. These began to govern in their own interests, putting off 
payment of debts and issuing paper money. The Separation of 
Powers and Checks and Balances suddenly became of vital importance 
to those who feared such movements, and Montesquieu was acknow- 
ledged to be to political science what Homer had been to Greek litera- 
ture. America expanded westward, and tlie equalitarian aspect of 
(lemocratie thought was ever renewed, and constitution after constitu- 
tion embodied the early Puritan principles now vivified by the morality 
of the pioneers. The day has not yet come for the deliberate over- 
throw of the Separation of Powers, but it will come ; to-day America 
is .so well off that we see there the spectacle of a nation which keeps 
its bun, Democracy, and yet cats it, by the Separation of Powers. 

The rise of manufactures in England urged forward the commercial 
and industrial middle class to obtain parliamentary reform, and this 
they accomplished in 1832 with the aid of a threat that the working 
classes would revolt. These classes soon realized that they would 
get nothing unless they obtained it for themselves, and the Chartist 
movement was organized. Its political points are worth repetition. 
They were : 

1. Franchise for all adult men. 

2. Voting by ballot. 

3. Three hundred constituencies, divided as equally as possible on 
the basis of the last census ; to be amended after each census. 

4. Annual Parliaments. 

5. No property qualification for Parliamentary Candidates. 

6. Members of Parliament to be paid. 

Similar things were happening abroad. In France and Germany * 
the upper and middle ela^s were enjoying the fruits of the Liberal 
revolutions, especially since manufactures required laissez-faire. It 
is true that the liberal intelligentsia furnished the theories which 
redounded to the ultimate advantage of the workers, but the power 
to move the bourgeoisie was beyond them : to do this required the 
exertion of one interest against another. 

( By 1848 the interests below were already grappling with those 
above, but already a new element had entered, destined to end the 
struggle by a victory for univenal franchise, and to change the nature 


> In 1848 eleotion muiitetoei. 
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of democratic govermnent. The peculiar economic claims of the 
working classes, arising out of the nature of factory industry and the 
capitalistic system, resulted in the conversion of the claims for a rather 
abstract political freedom — the freedom of governmental negation or 
political dissociation — into the claims for economic equality. The 
Chartists in England, Lassalle, Marx and Engels in Germany, and 
Fourier, Saint-Simon and Proudhon in France preached more or less 
consciously, not dis-sociation, but its extreme opposite. Socialism. 
No cry or demand could have been more efiectual, in an age of ac(juisi- 
tiveness, or as Montesquieu expresses it, of the ‘ d-esire of havituj ’, to 
call the non-enfranchized to the conquest of political power, and it 
brought the people in. 

Further, the existence of the franchise for some citizens necessarily 
brought about an extension of it for all ; for the enfranchized bad 
different interests, and in order to win power by a majority of vot<‘8 
they were bound to compete with each other for popular approval 
by campaigns of political excitement. They brought in outsiders to 
win their battles for them, just like the Tyrants and parties in 
Athena, and the Catholics and Protestants during the wars of 
religion ; and here as there, the strangers stayed, to become masters. 

Finally, the liberal and the rational mind could not lielp, in the 
long run, admitting the right of women to political power. 

* V * » * * 

Out of the developments, spiritual and environmental, of the last 
three centuries, certain principles of governmental organization have 
arisen, and these we have to consider in turn. The most elemental 
features are the Separation of Powers, Written Constitutions, the 
central-local arrangement (Federalism), and the organization of 
People, Parliaments and Executive. We proceed to these. 



CHAPTER VI 

THE SEPARATION OF POWERS FiLSE AND TRUE 
THE EIGHTEEN FH MNEFEEMH ( ENTURIES 

T he Separation of Powers meant notluug to political science 
until tte issue of politw al liberty bei anie urgent It began 
to acquire meaning in the sesentecnth ( entur> . and, in the 
eighteenth, with the advent of (ritual t mes, it came to the forefront 
of discussion It IS an important subject for like other things it has 
fallen into the hands of partisans and needs rescue , while impartial 
analysis Mvidh reveals the nature of the modern State Let us then 
attempt an answer to these questions Who invented the theory t 
W’hat IS the theory ' W hat cloes it mean > What was its historical 
setting > What was its derivation * and what were its practical 
eonsequemes > 

Tile th(“orv of the Sepaiation of Poweis was invented bj Montes- 
quieu, and appears in /’/ spnl di s Jmis Book XI But the full meamng 
of that book IS onlv obtainable w hen nsid togethc r w ith the rest of 
the work, for Montesquieus own spmt apjnars m one continuous 
emanation all through it Further the theory was his invention, 
although there are traces of it m John Locke’s Viul (rovirnment, for 
with him the theory w as a conscious gcnerali/ation linking the machin- 
ery of goyernment to its purpose, while with Locke tlie theory was 
rather casual Of that later 
The theory is this 

‘In cverj govemincnt then are thn'o si)rU nf power the legwhitiv e , the 
exccutiTO in respect of things (le|N ndent on the law of nations , and the esei utiv e 
in regard to matters that dciicnd on the civil law ' 

This IS not very intelhgiblc, and the dehiution is therefore elabor- 
ated. 

‘ By virtue of the first, the pnnee or magistrate enacts temporary or perpetual 
laws, and amends or abrogates those that have been alioadv eiuii ted By the 
second, he mahee peace or war, semis or receives embassies, establishes the jiubhe 
secunty, and provides against mvasions. By the third, he punishes enmmab, 
or determines the disputes that arise between individuals The latter we shall 
eail the judioial power, and the other simply the executive power of the state.' 
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Even this is not very clear, since the executive power surely 
includes more activities (and it did in Montesquieu’s time) than are 
stated. So &r Montesquieu had not sufficiently thrown oS Locke’s 
casual definitions. However, as soon as he gets into his own stride, 
Locke is forgotten, and he marches along entirely in his own manner 
towards political liberty, an object he had in common with Locke, 
but conceived somewhat diSerently. He says : 

* When the legislative and. executive powers are united in the same person, 
or in the same body of magistrates, there can be no liberty ; because 
apprehensions may arise, lest the same monarrh or senate shoiilil enact tyrannical 
laws, and execute them in a tyrannical manner. Agam, there is no liberty, if the 
judiciary power be not separated from the legislative and executive. Wore it 
joined with the legislative, the life and liberty of the auhjeet would be exposed 
to arbittaty control ; for the judge would be then the legislator. Were it joined 
to the executive power, the judge might behave with violence and oppixtssian. 
There would be an end of ever^hiiig, were the same man or the same body, 
whether of the nobles or of the people, to exercise those three ^loacrs, that of 
enacting laws, that of executing the public resolutions, and of trying the cau-<cfi 
of individuals.’ 

Moutesquieu proposes two theses which arc not in necessary com- 
bination ; the first, that there are different sorts of powers in govern- 
ment ; the second, that to obtain liberty power must not be con- 
centrated. The first it is convenient to disruss at a later stage. 
We are concerned now with the idea that the separation of the powers 
will secure liberty. The whole of Montesquieu’s work rests upon his 
profound persuasion that liberty is the highest human good. 1 do 
not say passionate persuasion, for Montesquieu was meditative, not 
active. To understand the Separation of Powers one must under- 
stand what Montesquieu meant by political liberty, and, fortunately, 
he explains himself clearly enough. Once there is a state, ‘ liberty 
can only consist in the power of doing what we ouyhl to will, and in 
not being constrained to do what we ought not to will That is, 
liberty is not beljaviour outside the law, but within the law. There, 
within the law, there ought to be no constraint, no unauthorized 
behaviour by any one. To be independent is not to be at liberty.* 
Does he not mean that independence is dissociation from other citizens ? 
I think so ; for his distinction between this and liberty is ; ' Liberty 
is a right of doing whatever the laws permit : and if a citizen could 
do what they forbid, he would be no longer possessed of liberty, 
because all his fellow-citizens would have the same power.’ * We 
may infer from this that all citizens must recognize the xeasonableness 
of the restraints of law ; if they do not, there will be the restraints 

>nLXi,3. 

■ CC. Loolce, op. oit., II, par. 22; Hobbes, LmaOum, Chap. XXI ; and see supra— 
dediioai in Fndubition oases. 

* Xsprit iss Lois, loo. oit. 
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of ubitrarinesB. We may go further. To Montesquieu lav is not i] 
only written law, nor even this, with the addition of customary law 
and traditions : it is much more ; it is the principle, the spirit, of any 
particular form of government, even, we might go further and say, 
the spirit of the civilization, desired. That governs the customs, the 
traditions, and should govern the written law. More, it should 
govern the form of government. Maehinery does not make a gov- 
ernment free. ‘ Democratic and aristocratic states are not in their 
own nature free.’ ^ Where then is liberty secreted ? In the spirit 
of government. That is, in .something which is as fundamental as 
liberty in Montesquieu’s system : Moderation. ‘ Political liberty 
is to be found only in moderate goverhmehts. Yet it is not 
always formd in these. It is flu re onhj when there is no abuse of 
t tower.' 

'Sow eomes a fresh Contribution to the theorj*. Its presence can 
b<’ detected tliroughout the Esprit dts Lois, but it more frequently 
appears in the form of ancient history than plain statement. ‘ But 
constant experience shows us that every man invested with power is 
apt to abuse it, and to carry hia authority until he is confronted with 
limits. Is it not strange that we are obliged to .say that virtue itself 
has need of limits t ’ How many philosophers and active statesmen 
have subscribed to this observation, both before and after Montes- 
quieu ! It is, in fact, the central reason for separating powers. ‘ To 
prevent this abuse, it is necessary, by a proper disposition of things, 
that power should be a check to power.’ Is this possible ? Yes. 

‘ A constitution may be such that no one shall be compelled to do 
things to which he is not obliged by law, or not to do things which 
the law permits.’ ‘‘ 

What does Montesquieu mean I That bodies of people must 
be set up, the one confronting the other, with the implied threat, 
that should any go beyond its prescrib<>d sphere it will 1^ challenged 
by the other ; that each shall have a right to certain powers, which 
it will presumably, and out of its own desire for power, maintain 
against encroachment.* It means that before will can be translated 
'Into its ultimate application to citizens, all the bodies concerned 
must, at least implicitly, have agreed that the will is just. This' ' 
is nothing other than saying that though sovereignty exists, and 
must exist, yet it ought to consist in the agreed co-operation of 
several factors neither of which can exercise functions assigned to the 
other. 

This theory does not depend essentially upon the nature of the 
power exercisable by each authority, or whether Montesquieu has 
aoourately described that nature ; and this is partly shown by the 
fact that he includes an extra check by dividing the legislature into 
iBk.XI.4. * lUd., loo. dt. •Bk.XJ.C. 
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two chamben. The distributioa among possibly rival authorities 
is the virtue of his system.^ 

What will this S 3 rstem achieve ? It will achieve, as in England,* 
political liberty, that is ‘ a tranquillity of mind arising from the opinion 
each person has of his safety. In order to have this liberty, it is 
requisite the government be such that one man need not fear any 
other. . . .’ ‘It (political liber^) consists in Mcnrity, or in the 
opinion people have 1)7 this'^unty.^* ' When the subject has no 
barrier to secure his innocence, he has none for his liberty.’ * 

Now, even as all governments, monarchic, aristocratic or demo- 
cratic, may be intemperate, and may act despotically, so may any 
form of government, even a monarchy, be free in Montesquieu’s 
sense, if it observes the rules of separated powers, where none shall 
grow overmighty. There is nothing more in the separation of powers, 
and nothing less. So much did Montesquieu say and no more ; though 
he gave examples from the EngUsh constitution, and from antiquity. 

Certain points need completion and re-emphasis. First, his rivet^ 
insistence is upon moderation, however sovereign power is divided. 
This is the ultimate object of the separation of jjowcts. Separation 
is not necessary ;)er se, but is a product of Montesquieu’s desire, 
and his judgement of the measures necessary to shape human nature 
thereto. 

Secondly, his judgement of human nature is that whoever has 

' Cf. Hegel, Philonophy of Right, tiune. by K W. Dyile. London, )8!>((, pp. 276, 
276 : * Amongst current ideas must lie mentioned that regarding the neeeiwary diviiiion 
of the functions of the state. This is a most important feature, ahiih, wKrn taken 
in its true sense, is rightly regarded as the guarantee of public freedom. . . . The 
principle of the separation of functions contains the essential element of difference, 
that is to say, of real rationality. But as apprehended by the abstract understanding 
it is false when it leads to the view that these several functions an> absolutely inde- 
pendent, and it is one-sided when it considers the relation of these functions to one 
another as negative and mutually limiting. In such a view each function in hostility 
to or fear of the others acts towards them as ton ards an evil. £acb resolves to oppoee 
the others, effecting by this opposition of fon'cs a general Imlnnce. it may he, hut 
not a living omty. - But the internal self-diroction of the conception, and not any 
other purpose or utility, contains the alwolute soorce of the different functions. On 
their account alone the political organization citista as intrinsically rational and as 
the image of eternal reason. . . . 

‘ To take the negative as the point of departure, and set up as primary the willing 
of evil and consequent mistrust, and then on this supposition cunningly to devise 
breakwaters, which in turn require other breakwaters to check their activity, any 
sneh cantrivance is the mark of a thought, which is at the level of the negative under- 
standing, and of a feeling, which is characteristic of the rabble. — ^The functions of 
the state, the executive and the legislative, as they arc called, may be made inde- 
pendent of each other. The state is, then, forthwith overthrown, an occurrence 
which we have witnessed on a vast scale. ()r. in so far as the state is essentially 
self-contained, the struggle of one function to bring the other into subjection effects 
somehow or other a closer unity, and thus preserves only what is in the state essential 
and fundamental.’ 

* Etprit da hoi>, loc, dt. ; Dedieu, Jlontesquieu et la tradition jnUtiqut anglaitt 
en Fraace. 

•B»prUduLou,Wt.Xa,\. * Hud.. Bk. XU. 2. 
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uniestiained power will abuse it. Wbat does ‘ abuse ’ mean ? He 
dbra not say, but we may infer that he believes that men are inclined 
to exert more power than is really necessary having rational regard 
to the nature of the rights or duties prescribed by law, and, or, that 
the power will be exerted along paths entirely unwarranted by the 
law. In other words, the sheer (not necessarily the malevolent) 
spontaneity of human life, results in a ruthless urging forward, until 
it is stopped. I repeat, the intention may not be bad, it may even 
be noble, but if it is unchecked the result is too much of one man, 
or body of men, and too little of the others. Is it not part of the liberal 
creed that all consciences are equ.al ( Here is the everlasting difficulty 
of government which wishes to remain free : to admit the right and 
tlie nece.ssity of spontaneous development, and yet to find the norms 
which shall provide regulation without suppression. We are back 
once again to the e.s.sence of the discu.ssion on democracy. 

I do not, however, think th.at Montesquieu puslied his analysis 
to its ultimate point. Had he done so he might have made three per- 
tinent additions to his di.scus.sion of the psychology of power. The 
first is this, tliat any body entrusted with power becomes jealous of it, 
and develops into a rival of all concurrent or competing authorities. 
There is not only th<* desire to evolve one's own power to the final 
margin, hut also the desire to stop other j)eople from executing theirs. 
Thus, the purpose of the wparation c4 powers is not only secured ; 
it may be surpassed, by jealous destructiveness. 

Next, and this is exceptionally important of modem democracy : 
a secondary but essential use of all separation of power is that it 
impo.ses upon each power the neetl to explain itself ; but this, again, 
is not valuable simi)ly becau.se it illuminates the mind of those to be 
conciliated, but becau.se in the course of accounting for its attitude, 
an authority may discover flaws in its own information, logic and 
principle, and become convinced that a new synthesis is truly necessary. 
Nothing so imperatively causes a mind to que.stion and remake itself 
as the obligation to account to some one else. 

Thirdly, the instruments of restraint sought for in Montesquieu’s 
time could be no other than those trilJdn the machiner)’ of govern- 
ment. There is no trace in his writings of the moderating efiects of 
party government. There could be none. With all his leaning towards 
a republic, he never reckoned in terms of popular government, other- 
wise he would nev€‘r have conceived of the people, even as Rousseau 
did, (who copied out an enormous part of Montesquieu’s best work) — 
as a vast body of equal units acting either isolatedly, or as a solid 
phalanx called the People. We know, to-day, however, that outside 
the machine, the parliamentary body, the bureaucracy and the 
judiciary, there are great organized bodies of electors in a permanent 
state of tension, mutually restraining one another, and that the 
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^jatAlem of moderation is, in oiir own day, fbnnulable and soittble 
! only in terms of them. 

^ Montesquieu, like the rest of that great line of liberal thinkers 
who preceded him, thought in terms of the State, or all the people, or 
the King or an aristocracy, as a distinct entity confronting an indi* 
vidual, the Citii-cn. This antithesis we have shown to be the result 
of a temporary historical situation when governments were still in the 
coercive and exploitive stages, and ascription to these badly under- 
stood entities, of a power which they, in fact, mainly execute as the 
agents of other men and groups. Nevertheless, it was a convenient, 
a striking and useful antithesis ; nothing could be better calculated 
to win the support of every man. But it hod a bad effect, because an 
pmtrue basis, in converting all discussion of government into one of 
Idespotism, and in making freedom from the State, dis»ociah'oti, appear 
the proper ideal. It was a good solvent, but, as a creative agent, 
deficient. It served well, however, in Montesipiicii’s time and for 
three-quarters of a century thereafter. 

* a « * * « * 

The historical setting of Montesquieu's theory need not occupy 
us long, although it invests the subject with more .significance. France 
was a monarchy, in which authority was shared between an henditary 
King and the Parkmeats. The Purkmentg were superior courts of 
justice with administrative functions, and they had the ])Ower to 
register, that is, officially to take cognisance of, royal decrees, as the 
basis of their judgements and executive acts, and to remonstrate 
with the Crown if such decrees, of general or fiscal nature, displeased 
them. The King and his friends insisted that the power of the 
Parkmenit was bestowed by, and held at, the royal grace ; the 
ParUmfnts argued that their power was at least as old as the King’s, 
having been derived from the original meetings of followers with 
elected chieftains on the chatiipg dc mart or de mat. No one knew 
or knows the real truth, as with any institutions which have invisibly 
added power to power in the course of a thousand years, and through 
vicissitudes during which other institutions have insensibly declin^. 
Each of the pretenders caused its own history to be written, and it 
is enough that the Parkments were a check upon the Crown. The 
ParkmenU were not Parliaments ; that is, full legislative bodies 
with the power to propose, discuss and make laws ; or, as in England, 
openly to control the activities and purse of the executive. Nor 
were they popularly elected. They were, in the main. Courts of 
Justice, and controllers of certain aspects of administration, like the 
censorship, with powers of protest against the Crown’s legislative 
activities, but without the power to ask for an account j^m the 
Crown’s ministers. Moreover they were composed of judges, notaries 
and other officers who had purchased their offices. 
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Now these were the only barrier between monarchy in Montes- 
quieu’s sense, that is, the moderate rule of one, and despotism, or the 
reckless, wilful rule of one. They were not quite as liberal as Montes- 
quieu, they were not specially competent, they were not representa- 
tive by election, and they had no gcmTal community of interest with 
the people, not even with the general body of the third Estate. They 
were of the middle and the upper nobility the Nobility of the Robe. 
But as men fully conscious of their worth, of their power, and of the 
need for a restraint upon despotism, and also as the natural representa- 
tive of the upper strata of the Third Estate, whose members gravitated 
from their rich bourgeois commercial and industrial life into a powerful, 
brilliant, and respected profes-sion, they, when fighting against the 
King, sometimes fouglit for the people, and at least promised the 
security and exemption from anxious uncertainty provided by a settled 
procedure bascvl upon uniform, if not excellent, principles. Montes- 
quieu’s family was of the magi.strature,* and he himself was presented 
with a ‘ parliamentary ’ living. 

Searching for means to limit the, Crown, to make a constitution, 
to build canals through which, but not over which, power should 
stream, to create ' intermediary bodies ’, to check and balance probable 
despotism, and not wishing to fly to the extreme of democracy, he 
saw great value in these Parh-mfiitii, and especially defended the pur- 
chase and inheritance of offices, In'cause they created a really indepen- 
dent body - independent in interest, not seeking to ri.se but re.solved 
upon it.s privileges. In these terms, also, did the magistracy defend 
th«'ma('lv(‘a, liberally borrowing from Montesquieu when their privileges 
were attacked by Maupeon and Louis XV.® Monte.squieu’s spiritual 
need, his ('iivironment, and his travels and study in England, produced 
the solution we have just discussed. But a threefold separation was 
not essential to his plans ; nor was he trying to discover scientifically 
the nature of each diflereut power ; nor did he define them once and 
for ever. As with all thinkers who are concerned to influence action, 
everything was grist to his mill, but the product was not of permanent 
value. 

indeed, we know that it was fostered by an inquiry into English 
Government in the middle of the eighteenth century, and tinctured 
with Locke’s theory ot government ; English Govenunent seemed to 
Montesquieu to offer the guarantees of individual freedom, Locke 
was devoted thereto, and pas-sage after passage of Locke and Montes- 
quieu read word for word almost the same.® 

Montesquieu follows Locke, but with more system, and it is impor- 

' Sorcl, Montaquieu, Paris, 19S1. 

• Cf . Lavissp, hirtoire dt France . . . Jutfu’d la SetvlutioH, Vol. IX, Part I, 

Bk. 1, Chap. 1 ; CarcaHsonno, >t fe prMemr dc la Cmnlitutiem franfaue 

au XVI 1 1‘ tifcie. 

* Snftril ihjt Lou, Bk. XT, 0. 
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tant to observe that he never thinks of a complete separation of powers, 
but rather to modify the concentration of powers. Moreover, to 
have insisted too emphatically upon complete separation would have 
meant, in his France, surgical action upon the Parliaments, similar to 
'■ that imdertaken on the County Quarter Sessions by the County Councils 
Act of 1888 in England and Wales : a severance of judicial from 
• administrative functions. No. The executive convenes the legis- 
lature, states its duration, rcstraina its encroachments ; it may veto 
legislation lest it be stripped of its prerogative. The legislature has 
the right of impeachment ; ‘ if it has no power in a free state to stay 
the executive, it has the right and ought to have the means of examining 
in what manner its laws have been executed It may not arraign 
the chief of state — but, ‘ as the j)erson intrusted with the executive 
power eaimot abuse it without bad counsellors, and such as have 
the laws as ministers, though the laws protect them as subjects, 
these men may be examined and punished ’. He has tliiis not gone 
beyond the idea of impeachment to that of the political rt'spousibility 
of mini.ster8. 

By the time Blackstone came to write hi.s Comnu-nttiru-n the idea 
of the Separation of Powers had assumed an important place in con- 
stitutional theory all over Europe. His own views, summarizing the 
general belief that a ' mixed government ’, a ‘ balanced constitution ’ 
promote the liberty of the subject, are in terms almost an e.xact tran- 
script of Montesquieu’s.'* 

' Even that early confusion of Montesquimi’s, that the powers were legislative, 
executive * in respect to things dependent on the law of nations and the exiH'Utive 
in regard to matters that depend on the civil lau —that apfiears in Locke's Chapter 
(XII) on the Lrguihitire, Kxrculiiv and f'riltml Powers. But it should Is- oliserved 
(1) that Locke does not include the judieia] power as a separate authority; and 
(Z) he gives a historical reasiin for the sejiaratiun of executive and legislaliiie, namely, 
that the legislature docs not always sit, while laws need is/iistant execution (para. 
144). In that chapter also, it is said that ' Is.'cansc it may bt‘ fwi great a temptation 
to human frailty, npl to gnnp at pawtr, for the same jiersons w)io have the |x>wer 
of making laws to have also in their hands the ])Ower to execute them, whereby they 
may exempt themselves from oliedience to the laws they make, and suit the law, 
both in its making and execution, to their own private advantage, and thereby come 
to have a distinct interest from the rest of the community, contrary to tho end of 
society and government. Therefore . , . the legislative jiower is put into the hands 
of divers persons ’. . . . 

Now, Locke, with his exjierienee of English government, where the powers were 
not abaoluldy separated, did not create a theoretical system in which alwoluie separa- 
tion appeaira : on the contrary, he especially emphasized the iin{>ortanee of a cer- 
tain co-ordination. For example, it is a trust held by the rxcs'utive for the con- 
venience of the people to convene the legislature ; be should have a imrduning power ; 
indeed, an undefined prerogative, * a power to sot according to disurelion for the 
public good, without the prescription of the law and sometimes even against it 
since not all contingencies can be provided against, nor all emergencies be met by 
an aoembly of parliament. 

' Commtniariet (l?iSS), Cf. also Paley, Moral and Political PhUotophii (1785), 
IV, 7, and VI, 8. 

Thomas Hearn, A Short View of On Ri»t and Prograa of freedom in Modem Europe, 
London, 1703, p. 106 ; ‘ In England I can foigive a man to he called a liuke or a 
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were rerateitaied in difteient forms in 1616, in 1830, in 1848, but not 
in 1876. But the levolutionaiy belief in tbe separation of powers 
has had one enduring result upon France— it ohused her to deny, 
in her constitutions, the power of the courts of Vustice to declare a 
law made by the Chambers constitutionally invalid, and the power 
of the court to judge executive officials for a fault comndttcd in and 
by reason of the public service ; and the latter led directly to the 
creation of special administrative courts for such cases. ^ Somewhat 
similarly in Germany ; but quite otherwise in England. 

Throughout the nineteenth century, there were thos • who argued 
that without the separation of powers there was no 1 -erty. The 
clauses of the constitution are not important to u.s, except that wc 
may remember that in the Constitution of 187.5 the principle was 
no longer declared, and that in fact, that Constitution adopted the 
Cabinet system. The reason why the separation of power was 
in various ways laid down until 1875, and the reasons why it is 
still demanded by some writers are, however, important. It is 
not that there was or is any special interest in the possibility 
of exactly and scientifically defimng and .severing the elements of 
governmental power. This occupation was strictly subordinate to 
the essential object : to secure such a balance and direction of govern- 
inesto) ojMuyjes as camported w/tb their spcm} ideal* Jfor let as be 
clear about one thing, the theories of separation of power are ulti-,/ 
mately in.strumental to some particular design, the purpose of an 
indindual reformer or of interested groups or classes.- 

‘Cf (’lift). Vlt and Vol 11. Chap XXV. 

' Without any attempt' to Im cxhauative, we may ob^rre the operation of huuh 
designs. Royer (lollard, the first eonsiderahlo theorist since the Revolution, had 
good cause to hate the despotism of tiio people, and, heme, despoliym of ant sort. 
He taught an enmmble of powers thcekmg and balaneing eatli otbe)-. Sovereignty 
resides m tbe mass of pobtieal aulhontiee, the Crown, tho peers, the elected thambers. 

In no single one of these, hut m all together. Parliament may withhold suppUes ; 
but ought not to usurp executive functions whoso virtue resides in a|<eed. secrecy, 
and continuity of resolution Those powers should rule reasonably, for the Cham- 
bers, elected and appointed by interests, tho property quahhcation of which would 
uocossanly pioduco reason, and the rest need not bo vouched for. But m order that 
rauKm might operate creatively against the will of any destructive ^uthontv, there 
must ho freedom of opuuon, ami this is only attamahlo with an mdepeudent jiidiciaty. 
Here is the city of refuge of men's rights. But the judges raniiot le impartial ■■"less 
they are immovable. Unly if their tenure u permanent ran they fearlessly vindicate 
the rharter even against those who appointed them. Next, Beiqaiiuii Constant 
denied that the 8tate exists to produre rquahty, Its purfiose is pobtieal bberty and 
he IS a supporter of tbe economiu doctrines of Adam Smith and J. B Say, seeing la 
individual initiative tbe only progressive force. Hence, at once, u separation of 
powers I Not of three, tnit of five povrors : the royal power, the executive, that 
is the Ministers, and representative body of two chamliers, hereditary and elected, 
and the judiciary. All rested upon his pasaionste behef in the valu^ of hberty and 
tins he defined in a fashion which deserves perpetuation, in his own positive temu, 
and also by oompanson with liberty in tho anoieiit world, and he is a(,lc to draw the 
oonoluiioD that the principal difieienue is that in the ancient world all rights were 
a gift ot the oommunity, whereas modem hberty is mdependont of thu State in many 
napeota of private life. This is very remmiseent of a distmetion w^oh was 
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In France the idea of the separation of powers was soon used as 
a defence of the libertarians against the egalitarians. The difierence 
between the consequences of the principle of liberty and of equaliz- 
ation forms the almost deliberate thesis of De Tocqueville’s political 
philosophy. Considering democracy in America he is tempted to this 
reflection : ‘ Men desired to be free in order to be able to make them- 
selves equal, and, in proportion as equality established itself with 
the aid of liberty, it made liberty more diificult for them.’ For 
equality being th&ii principal care they allowed the State to aggrandize 
itself, and mm permitted their own degradation. How terrible the 
possible despotism ! ^ . . . Now, more than ever, is liberty the salva- 
tion of society,® not to destroy the democracy which rcpo.scs upon 
equality, for that is obviously the fulfilment of God’s design, but to 
temper it, to make it a beneficent and not a fatal dispensation.® How 
secure liberty ? Through parliament, liberty of the press, education, 
judicial independence, the recognition and guarantee of individual 
rights and local and cultural corporations- institutions which will 
do in democracies what certain hi.storical corporations had done, in 
the old monarchy. 

"Nor has this strain disappeared from French political thought. 
The separation of powers is demanded as a check u))on the usurp- 
ing tendencies of the parliamentaiy assemblies * which threaten both 
executive and society, but the arrangement is not now always called 
either independence or separation, but reciprocity. There is obviously 
a desire to exalt the executive in order to stay the equalitarian legis- 
lation of the Chambers. To another writer® the problem appeared 
as that of the individual against the State . . . ‘ that is to say the 


by Montesquieu and uhich merits pres(‘nt indivatiun. Munlesqiiieu observed that 
some constitutions are free, that is, made by the people, but that under these freedom 
is not enjoyed ; or in other words, that there is neither provision for nor practice of, 
moderation : while, in others, the constitution is not fn-e, that is, it may be on an 
hereditaty basis, and a monarehy, and yet its spirit and internal iiiatitutions pro- 
duce liberty. Thus to Constant, ancient libiTty was participation in sovereignty, 
and it might moan ^subjection ; modern liberty allows of individual exemption, but 
not always or necesMirily sovereignty. Nor is it impertinent to add that Constant 's 
ultimate conviction appeared to be not happiness but perfection in self-development, 
for the happinesa principle, like the equality principle, is apt to venerate the con- 
centration of governmental powers as in Rousseau, as instrumental to its achievement. 

‘ (Jf. Do TocqueviUe, Democracy in America, trans. by H. Iteeve, 2 vols., London, 
1889 ; Vol. I, Caiap. XVI, p. 276 ; and Vol. U, Bk. IV. 

* Ibid., U, 301. 

* Ibid., P^ace. Cf. also in Ruggiero, TAe Hietory of European Liberalicm, 1927, 
p. 197 : ' I do not believe,’ he said, ’ that the real love of lilierty over arises from the 
consideration of material liencllts, which often rather obscures it. That wbieh has 
at all times won the hearts of a few for the cause of liberty is its own attractions, 
its own charme, apart from its benefits ; the pleasure of lieing able to speak, to act, 
to breathe, without restriction, under the solo govommont of (^xl and the laws. Any 
one who seeks in liberty something other than this is born for slavery.’ 

* Leyiet, Le Oouvemement et Ic Parlemenl, 1918 ; Le Precidcnl de h Bipublique, 


* Benoiat, La Biforme parlementaire, 19(S, p. 201. 
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great question of Bberty itself and the solution, at once the abolition 
of executive and legislative influence in the administration of iustice, 
and the establishment of judicial control of the constitutionality of 
laws and administration on the American model, is reiterated after 
twenty-five years’ experience of French politics. Another, who is 
but a single example of many, dcplore.s ‘ iiarlettu-nlocratie and the 
‘ confusion of powers and this is because parliamentary powers 
and hc'haviour are feared as ‘ anarchic ’, while the non-existence of 
a popularly elected executive offers no «dieck to the ‘ fatal enslave- 
ment of the peof)!*' to the as.semblies What is behind this ? We 
once more come upon the hostility between economic equality and 
political liberty. 

‘ Xdthing is more contrary to the spiiit of tie' Fivncli IlcvolutioD, to the 
unanimous conception of the Kcpublic, from its ori;{m douti to the recent times, 
when the rctrogriulc spirit of Sochilism commencctl to percert aiiil ruin it, to 
suhstitiilc for the nolilc and tcciiiid jiruiciplo of liberty, of initiative, ot individual 
responsibility, a truly colli'ctiviat repmc, in anticipation of .an alwolute collectivist 
despotLsni wliich draws near.’ * 

It is not nece.ssary to multiply examples. The facts are clear. 
Numbers of people and political parties* are afraid that without 
checks and balances in government lilterty will disappear. A* similar 
devclopmenl is apparent in German cou.stitutidnal hi-storv,^ and in 
English.* What eau.sed the creation of the tlit'ory and the political 
demand ( In every case there is a specific reason or group of reasons 
for fearing the intervention of government. I’p to and in the eigh- 
teenth century it was fear of monarchical despoti.sm. by the upper 
and lower classes, in the nineteenth century it was for the same cla.sses 
in Germany the only hope of fettering absolute monarchy, in all 
countries to-day it is the desire of the economically wcdl-off classes 
to preserve themselves against the collectivist and egalitarian tendency 
of democracy, and of the more patient, bourgeois working-class leaders 
to attcmjit a synthesis of the liberal with the kSoeiali.stic state. Tliey 
desire at once ilissoeiation from the State, and an ordered regular 
procedure for the determination of the extent of their political obli- 
gations, whether merely imposed by the State or .self-acknowledged. 

But there is no such enthusia.sm for cheeks and balances among 
those who are impatient to create a new social ord(*r, or sternly to 
maintain an old one, where, for example, the courts of justice show 
themselves imbued with a spirit of opposition to the executive. For 
example, the Bolshevik theory confotmds all powers : so equally does 

‘ Ifonoiit, Lc« Lott de'Ut politique franfaiie. I’ai-ii,, 1!>27. 

* Jules Hoche, Qmnd seroM nous rn Jitptthliquc * Paris, 1018. 

* Ibid., p. 197. 

* Tliow, tO'day, on tho conservative wing. 

^ Cf. lluggiero, op. oil., j), 251 ff. 

* Tho history has not i)eon written yet, but the workb cit<*d in the diauuasion in 
Chapter XXXV, and in Chapter on Couatitutions, indicate the stages. 
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the Fascist system. Boyolists like de Bonold, and the Oeman 
RomanticiBts, expected all powen to maich together, and the German 
oonstitutionai theorists of the Empire of 1871, though they were 
jurists by traiiiing and profession, managed to discover arguments 
against the notion of the separation of powers. There is, without 
any doubt, a connexion, and a pretty strong one, between the economic 
and social status of the writer’s group and his theories. Some people 
attempt to escape governmental control, and therefore demand the 
accumulation of courts of appeal of all kinds before they can be seized. 
Others needing the help of government, can prove from that hypo- 
thesis that there ought not be any scruples about swift and immediate 
action. All depends upon what kind of moral sovereign good is 
worshipped. It is not necessary for the political scientist to have 
inquii^ into the separation of powers further than to have arrived 
at this result : whether we wish a separation of powers, and in what 
particular institutional form it is to be embodied, depends upon what 
general political need* we feel to be reaUy urgent. That is to say, 
there is nothing absolutely inherent in the nature of different func- 
tions, nothing eternal and unchangeable, which will settle the question 
whether there ought to be a separation of powers, and if so in what 
it should consist. The answer is relative to one's needs, and to the 
organization, procedure and mentality of the institutions as they 
actually function. 

*«**>*«« 

We cannot, however, leave the subject at this point, for there are 
two questions to consider. The first is the possibility of separating 
powers distinctly by reference to their specific qualities, and the 
second is, how are powers actually differentiated — not separated ! — 
in modem democracies ? 

The Fall of the Three Powers. I will not answer the first 
question by detailed examination of the old triad of powers. In 
recent years ^he triad has been much attacked by theoretical writers, 
and has been proved by actual experience to be impossible.^ It has 
been shown, broadly, that the legislature does not always concern 
itself with the making of formal rules, but often makes exceedingly! 
detailed and specific rules concerning departmental and local organiz- 
ation and functions, and thus performs works, to which only the 
teidmical knowledge of professional civil servants is adequate. Again, 
it is shown that the le^lative body allows more and more scope to 
the executive to fill in great empty areas in the statutes, and that 
this mle-making is no more nor less than ‘ secondary ’ or * subordinate ’ 
legislation : that is, general rules with the supreme binding authority 
of statute. Moreover, these departments are given judicial powers 

* e.g. Bond^, SeparaHon da Poumia, and Fairlie, The Separubon o/ Pomrt 

(Hidbigaa Law Beview). 
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by statute — powers to judge of complicated situal’ons of fact and 
public policy as they concern individuals and associations; from 
which ^ere may or may not be appeal to the law courts. And, 
finally, the law courts add to or take away from the statutory law. 
or from executive power, by their judgements. The analyses have 
proceeded to considerable depth and we need not reproduce them. 

The principal criterion is regazding the danger to individual liberty 
of allowing an administrative system — the servants of the Chief 
Executive to undertake the functions of law-making and the adminis- 
tration of justice. That is the sum and substance of the modern 
interest in the Sujiremucy of Law, and Administrative Law, and it 
is a diri'ct consequence of the development of State activity since the 
’seventies. Originally the despotism of the Crown was feared and 
attacked : later the despotism of Parliament was fean‘d and attacked : 
now, in the twentieth century, the alleged enemy is the groat corps 
of Civil Servants. 

There is no longer any virtue in the triad, except as a provisional 
scheme. We must discover some other rough differentiation of the 
functions and organ.s of government. When we have done that we 
might iniiiiire briefly into their nature and the extent to which modem 
policy demanrls their interaction. Let u.s. always remember, also, 
that the political iitilitv of any power, legi.slative, or executive, or 
judicial, does not tlcjicnd upon its own nature, but upon the mentality 
and procedure of the body wliich exercises it. 

TOWARDS A SCIENTIFIC UNDER-STAN'DINtf OF POWERS 

If we observe the operation of modern Government, regardless of 
any division of powers among different organs at all, we see that to 
a complete act of govermnent two things are necessary : to resolve j 
and to execute ; that is. to determine that certain things shall be 
done and then to cause people to do them. If we apply this division 
to political activity we see that under the first, the resohring branch, 
its centres are the Electorate, the Political Parties, Parliament, the 
Cabinet and tlie Chief of State ; and under the second, the executive ‘ 
branch, the Cabinet, the Chief off State, the Civil Service and the 
Courts of Justice. That is to say, there are seven main centres of 
jKilitical activity, the co-operation of which is necessary to produce 
a complete act of government. The seven are, in practice, inter- 
lockiug and essential to each other, though there may be jealousy 
and distrust among their actual personnel. Without the Parties, the 
Electorate would be a mass of men and women in a nasty State of 
Nature, though I am far from saying that even with them the Elec- 
torate is in any country as yet much beyond it. The Electorate has 
its contact with Parliament through the constituencies, by-elections, 
lobbyists and deputations. Pailiameuts to-day are little mote than 
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the Political PaHiee in conference specially organized by Party Meet- 
ings and the Whips. The Cabinet is, on the resolv^ side, interlocked 
with the Electorate, with the Parties and with Parliament, and obtains 
from the Civil Servants the expert material for initiating or handling 
disedssions and resolutions. On the executive side, it is in touch 
wifti the Chief of State, controls, and is guided by, the professional 
aaninistrators, and appoints the judges of the law courts, having, 
aw, its ovkui legal counsel from Bar and Bench. The Chief of State 
is ^Anrith the exception of Great Britain) in touch with the electorate, 
being elected directly, or by Parliament. The Civil Service is not 
entirely out of touch with the public ; it is reached by deputations, 
and aided by consultations and advisory councils. The Courts of 
Law are not entirely out of touch with the development of civilized 
needs, and for a very large part of their time apjily laws made by 
the factors we have already indicated ; yet they also exercise a 
moderating effect upon the law, because they apply certain extra- 
statutory principles, substantive and interprefary. In practice, tlie 
interlocking relationship we have sketched is even closer than 
indicated; but these arc the main elements which co-operate in 
government. 

Where any person chooses to place the preponderance of power, 
the initiative or the veto, whether he desires to see tliese factors movcnl 
by a imiform principle and tendency, or desires stultification, depends 
upon what combination will best serve his schenu' of political values. 
History shows quite clearly that men liave, m tlieir own day, made 
definite judgements, some for their immediate satisfaction, some with 
the purpose also of providing for future generations, some thinking 
mainly of economic advantages, others, like De Tocqucville, ratlier of 
spiritual satisfactions. There is not, there never was, any wceHmrif 
choice between these various elements. Tlie choice is peculiar to the 
time and the men- -and more, to the variety of activities undertaken 
by the State. Nor have the powers and organs of which we talk 
always possessed a uniform, unchanging character, though they may 
have borne the same name. Tlie people were once brutal and ignorant 
in the extreme ; Courts of Justice have been venal and unenlightened ; 
Kings and Courts good and bad, able and inept, noble and vicious ; 
administrators have at times been truly helpful and civil, and at 
other times tyrannical. Further, each of these powers was moulded 
in its own special time, and not in deliberate relation to the others, 
and upon new theories and emergencies which have not necessarily 
concerned or applied to the rest. It is an error to imagine that the 
powers of government have ever been mutuaUy adjusted in a rational 
scheme made at any one tunc. The powers are the result of battles 
and accidents, as wdl as of rational forethought, nor has their organiz- 
ation caught up with the pioneers of political science. Let us i^etch 
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and comment — very broadly, for tbe detailed treatment comes later 
— upon the quality of the powers wc have differentiated. 

1. The Electorate. This is an amalgam of individuals and 
groups, a seething mass of unco-ordinal ed and often hostUe wants. 
It is now recognized as the sovereign body in most constitutions and 
political theories ; some deny tliat it ought to have moral limits, 
while others, and these, tlie minority, urge that it ought not to be 
despotic, and they demand its self-limitation by reference to some 
moral standard. Whatever the literary tlicory of popular sovereignty, 
the power of the people is, in fact, limited by their ignorance, their 
moral conventions, their monetary resoufces, the constitutional forms 
through which they are led to operate, institutions which were estab- 
lished before the advent of its authority, and which retain im- 
portant vestiges of former power. It Is idle to speculate upon what 
this power --the Electorate -would be without restraint and the 
existence of Party Organization to lead, ediic.'itc and control it. This, 
however, is certain : democracy would be either impotent or destruc- 
tive, and by de.structive I mean that it would force men and things 
to actions which would eau.s<' their breakdown, so that not only would 
the object not be obtained, but the energies and powers would be 
dissipated : the usual fate of ignorant attempts to use a complex 
machine. If wo reflect upon tin* intricacy and world-wide range of 
modern government, domestic and inti-ruatioiial, we can understand 
at once that even the present amoniit of coiiiition sense and education 
in the majority, and even the pre.sent state of morality, including 
such things as jiopular notions of justice, decency, and prudence, need 
a remarkably long, careful and inteii.sive cultivation before the people 
will be able to do more than ehoos«* between two or three broad 
alternatives put Indore tliem in the form of party candidates. The 
daemonic mightine.ss of the Sovereign People, combined with the 
relative incompetence of mere men and women, leads those who care 
for equity, order and certainty, to require specialized and skilled 
institutions to obstruct and sift the awful avalanche of its intentions. 
None more than the peojile them.selve.s desires this, though they have 
to be flattered into the belief that they are all-powerful and all-wise. 

2. Party and Parliament. The institution most immediately 
and continuously in contact with the people is the Party. Its function 
is the organization of the voters in tlie hope of a majority, or at least 
of formidable opposition, and to control the creation and execution 
of policy, principally through Parliament. Competition between 
parties already imposes upon them a certain amount of diseipUne and 
training for their task. In proportion as the plenitude of sovereignty 
is open to their acquisition, each vote is of supreme importance, none 
can be ignored, and. in the long run, to secure votes they must show 
achievement. Conflict and contact w'ith other parties fosters a know- 
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ledge of othen and reveals one’s self. Some technioal knowledge of 
the whole field of government must be obtained. It is impossible to 
distort the truth either as to past services or future promises beyond 
certain bounds, for fear of public exposure. Reciprocity in debate 
leads to settled and rational rules of procedure. Corporate life and 
personal contacts in an assembly produce a couciliatory attitude, and 
this is fostered by the traditions and usages of the assembly. The 
payment of members has made it possible for the less acquisitive to 
devote themselves entirely to their parliamentary duties. All these 
things promote party and parliamentary competence, and rational, 
considerate and even tolerant, principles. 

Yet parties and parliaments are still in their infancy, and they 
have not yet solved all those difficulties which now prevent them 
from being the proper centre* of all law and administration. The 
process of election depends upon the people, and despite the rivalry 
of the parties, which tends to lift the level of candidate.^, we arc still 
far from a satisfactory solution of the main problem : to provide 
wise and competent representatives in a suilic.icnt number, and with 
'sufficient time to fulfil their function as its technique demands. We 
have but said that within the electoral process of competition, there 
are advantages obtainable by the operation of the Party and the 
Parliamentary system, but the level of the electorate and of the bulk 
of the members of different parties may cause, and in modem states 
in varying degrees, does cause, such imperfections in the legislative 
body, that if even another straw were put upon its back, disaster 
would follow, certainly and swiftly. 

What the elected repre.sentatives of the people might do, or ought 
to do, depends very largely upon what they can do. To judge them 
now, and for a generation hence, they can no more than legislate by 
stating their personal, group and local opinions of the projects of 
their leaders. Neither they nor their leaders are able to make the 
technical calculations and surveys upon which bills are founded, nor 
are they able to throw the bill into the form which will express their 
intentions with the least vagueness, having regard to the trouble 
which would follow if the clauses were not phrased conformably to 
other laws and meanings already accepted by the courts and in com* 
mon transactions. Nor, if the repeal of other laws is consequent upon 
the new statute, do members know enough about either the Statute 
Book or the state of the law as made and administered in the Courts, 
or by the Administration, to be able to act without skilled guidance. 
Further, representatives may inquire into administration : the func- 
tion is important and possible, and one, furthermore, which can be 
with advantage extended beyond present limits, for to question is to 
alarm, and to alarm is to control and reform. They may educate 
the public by their debates, and express the doubts and aspirations 
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of all inteiesto. All this, however, can only be done generally : for 
time is pressing, and numbers, for the sake of reasonable discussion 
in a full assembly, must be small. It is quite certain that when it 
comes to the constant and daily application of these general rules 
and intentions to a multitude of objects and citizens, the member 
has neither the necessary time, technique, patience, application 
nor interest. Some other bodies must assist until such time as the 
legislature is appropriately constituted. 

3. The Cabinet. The first of these is the Cabinet, that is to say, 
a small number of people, usually members of the legislative assembly, 
the leaders of the majority party or parties, acting as the supreme 
chiefs of the various a^inistrative departments. It is at this point 
that the legislature comes into direct contact with the administration 
and with the law courts, exerting its guiding and creative infiuence 
freely upon the one, and in a much lesser degree upon the other, 
superintending the conversion of laws into behaviour in accordance 
with the wish of the majority, and using the administration as aid 
and counsel in the technical preparation of policy for introduction, 
explanation and defence before Parliament and the country. Through 
this body Parliament and the Electorate are improved by expert 
knowkslge, and the permanent officials are vitalized and controlled. 

4. The Administration and the Courts of Justice. On the 
other side of the Cabinet looms the vast apparatus of administration, 
the machine for the concrete application of general principles to 
particular cases. There is nothiity in its nature which demands that 
it shall be divided into several departments, or between the centres and 
the hniUties, or let vs say, between Departments and Law Courts — 
nothutg at all, ewcejit considerations of utility depending upon the. nedure 
of the various subjects of administration, and the chameter of men’s 
desires. Did we not observe that Locke’s division of power was into 
legislative, executive, federative, the last being but executive action 
in foreign relations ? This division was confusedly followed by 
Montesquieu, and the cause of his confusion was this, that he wished 
the Law Courts, much as he saw them in contemporary England and 
in France, to be bodies independent of the executive. Montesquieu’s 
wish, however, cannot be our law, imless we find it convenient and 
proper for our own purposes.^ In fact, we see that the executive work 
of the State is divided broadly into the administrative and the judicial, 
but in no country was this (until the end of the eighteenth century 
in France and Prussia) the result of a conscious and systematic separ- 
ation. Our present institutions ore the result of certain historical 
disputes about political power, in which the parties who wishedT to 
limit autocracy were able to secure, mainly by force or its threat, 
the creation of a special council of deliberation and resolution (the 
Iqpslature) on a representative, basis, and secondly, a special branch- 
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office to state the law when its meaning was vague or in dispute be- 
tween individual and individual, and between individuals and the 
Crown. What was done is what some modem reformers wish to do : 
to institute special boards of appeal to whom they may turn when 
they are troubled by the State (or other people), and likely to bo 
favourable to their claims, by virtue of their monte Uty, their deliber- 
ately designed opposition, their corporate conceit, and their forms 
of procedure. This was all the more necessary since the law is a 
special study, pecub'arly difficult in the ages when practically all was 
customary law. We know why the executive grew so strong in the 
sixteenth century ; men could not do without its strength, but they 
attempted- at least the powerful attempted -to confine the executive 
to what was strictly necessary to its admitted function. They could 
not allow tlie claims of policj* the raison d'ftal - to a prerogative 
fitful, uncertain, secret. The executive mu.st show due cause. How, 
and where ? The answer was : before judges wlio were free from 
royal control. 

It is clear that the execution of law invidves two duties : judging 
the facts of a situation, and judging the relationsliip to the law. But 
what if the law is vague 1 Who shall judge between >Stet(‘ and sub- 
ject ? That is one difficulty. A second is that the greater part of 
the law is not concerned with the State as a party, either as a recipient 
of duties from its members or as a donor of benefits to them, but with 
judging the claims of individuals and groups against each otlier. 
This was by far the largest part of the early juri.sdietion of thi' (jourts. 
and is even so to-da}’. 

Now, by an historical development of amazing interest, but also 
so complex that we cannot follow it here, the Courts in England 
and America (hut not to such a degree in France or Germany) 
attracted to themselves (I) all judgement between individual and 
individual, (2) crimes against tlie State, and (3) the judgements 
rendered by the Executive or by privileged eorixirations wlienever 
these were Challenged as outside their legal power. The Courts 
obtained the power to challenge and rectify such judgements. The 
English method became the Anglo-Saxon method, and oven on the 
Continent, where the executive wa.s much more resistant, and where 
the administration had its own final jurisdiction, the Courts of .Justice 
went far towards securing an extensive supremacy. This develop- 
ment proceeded until the last three generations, when the State 
asBum^ positive services and consequent duties were demanded from 
its citizens. 

Little by little the latent and essential contest between the two 
branches of administration was revealed, for while the strictly adminis- 
trative branch sought speed and efficiency, the Courts were still the 
resorts of appeals, or the people -not yet having learnt the price 
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wMch duty must always pay for benefits— considered they should 
be. By the ‘ necessary movement of tilings ’ the Courts were review- 
ing administration, and tlie a<lmiiii8tration was sitting in judgement, 
and each became resentful of the other’s intrusion into a domain 
which had been existent long enough to Iw deemed ‘ sacred ’, or which 
was considered so necessary to social salvation as to be ‘ holy while 
citizens were alternately terrified b)' stories of the ‘ new bureaucracy ’ 
or the ‘ new' despotism ’, or ‘ trial by Whitehall ', and exalted by such 
policies as the demolition of slums, the stamping out of contagious 
diseases, and the extension of .sm-ial services at lower than cost 
price. 

What, in essence, is tlie dispute ? It is a ilispute about the com- 
parative governmental merits of admimstrative action and judicial 
action, and the comparison, in England and America, at any rate, 
is usually made between tlie \vor-.t administrative ami the best judicial 
practices. That, however, is not a hcicntifie treatment of the problem, 
which is : to compare the iiatun* of the prc'sent work to be done and 
the best maeldnery wliieh can be di.scovered to do it. and not to 
compare it .simply with the machinery w hieh lias existed or now exists. 
liCt u.s consider the two aort.s of executive action a.s they now operate, 
an<l compare their merits and defects. 

The Administrative Departments work within the broad limits 
set by Parliament, but the.se are to-day so broad that a large discretion 
resides in the Departments. They exert a mighty power, for often 
the only appeal which can be made against the deei.sioii of an oilicial 
is to some higher ollieial in the Department itself, where the case 
may not be fairly judged, or it is to the Courts, where tlie procedure 
may be so complicated and costly m money and time that it is cheaper 
to the complainant to suffer the wrong rather than .seek the remedy. 
Or, again, a question might he asked in Purliameiif. hut lack of time, 
and ministerial eiiuivoeation fertilized by departmental ingenuity, 
may cause the denial of justice, .kii unaeeoimtable power may be 
an unnecessarily cruel power. 

What I'Oiitributes to the possibility of departmental injustice ? 
First, tJie personal desire to dominate, since what is to be done is a 
personal duty of the office and officers, to he ean'ied through success- 
fully. Secondly, the career depends upon suece.ss or failure, not quite 
so often us in private industry, but to .an extent which is important ' 
here. Thirdly, corporate defensiveness and sense of colleagueship 
take away from the value of au appeal to a superior officer. Again, 
administration is o/ present a rather secret process, some things not 
being recorded at all, wliil<> other things are recorded but not pub- 
lished : hence decision may be arbitrarj’, and secrecy, in any case, 
produces a reputation for arbitrariness. Next, there is lacking a 
body of rules for training officials, and a code of duties and behaviour,. 

12 
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obligatoiy, certam, public and enfoioeable, to secme the proper poise 
between efficient innovation and scrupulous regard for the rights 
of individuals and groups. As we show in the section on Civil Service, 
not much has been done, in Anglo-Saxon countries at least, to think 
out and establish such a training and code. But those who sit in 
judgement, especially when there is no right of appeal, should be 
circum^ect, wise, considerate, scrupulous in regard to every trifle 
of evidence, and personally disinterested, save to secure an equitable 
result as between complainants or defendants and the large body of 
citizens and social groups who, though they do not appear, are, in 
effect, the other party. Finally, the judgement is often not made 
by the person or persons who have conducted the investigation of 
the evidence, but by some other officer, upon report. 

5. The Courts of Justice. These things the Courts of Law have 
in most cases been able to give, for their whole procedure has been 
built up on the basis of impartial umpireship between two parties. 
They have had no personal interest in the result, for they have been 
made irremovable, exempted from suit for any fault, there is little 
question of promotion, and the acceptance of gifts is forbidden.^ 
Forms of procedure have been elaborated to make the discovery and 
presentation of all evidence fully possible, and to give all parties the 
opportunity of stating their case with expert help. Proceedings 
are public ; reports are published ; records are kept ; and pre- 
cedents have weight. Moreover, the principles of the law as they 
are taught, include these things ; they arc revered ; and though (in 
the Anglo-Saxon countries) there is no special training for judge- 
ships, there is a special training in the law. In the use of this law 
for attack or defence, counsel comes before a court with strict 
etiquette and presided over by justices who jealously guard the 
traffitional morals of the profession. These things produce definite 
principles, which all may know with considerable certainty, and 

^ Cf. fedtmlul (Hamilton), LXXVm : ‘ H then U>« courta of justice are to be 
conaidered as the bulwarka of a limited conatitution againat legialativo encroachment, 
this oonaideration viU afford a strong argument for the permanent tenure of judicial 
offices, since nothing rrill contribute so much as this to that independent spirit 
in the judges, which most be essential to the faithful performance or so arduous a 
duty. . . . 

‘That inflexible and uniform adherence to the rights of the constitution, and 
of individuals, which we perceive to be indispensable in the courts of justice, can 
certainly not be expected from judges who hold their offices by a temporary com- 
mission. Periodical appointments, however regulated, or by iriiomsoever made, 
would, in some way or other, be fatal to their necessary independence. . . . 

‘ There is yet a further and a weighty reason for the permanency of judicial offices ; 
which is dedncible from the quaUfioations they require. . . , There can be but few 
men in the society, who will have sufficient sjdll in the laws to qualify them for the 
station of judges. And the proper deductions for the ordinary depravity 

of human nature, the number must be still smalter, of those who unite the requisite 
integrity with the requisite knowledge. ... A temporary duration in office . . . 
would naturally disoonrage such characters bom quitting a lucrative line of practice 
to accept a seat on the braioh ’ . . . etc., etc. 
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a process and convention of impartial and impersonal attention to 
the claims of the parties.* 

When, however, the administration of justice is considered simply 
as a branch of government, these very advantages are observed to 
secrete certain disadvantages. Tiie Courts move only as a remedial 
and not as a preventive machine, being concerned with cases when 
they arise and are pr&sentcd, and not, with the wholesale calculation 
and independent prevention of future contingencies. Control of 
trusts in the U.S.A. was made innocuous by the attempt to administer 
it through the Courts. In the judicial proceas the initiative which 
sets the train for authoritative decision belongs to individuals, and 
may never come or may come too late ; in the administrative process 
it is vested in officers definitely charged with forethought. Secondly, 
in so far as ‘ public policy ’ is concerned, the Court of Law may not 
be able either to judge properly of the issues concerned, as they do 
not know the nature of various governmental factors involved, or 
are not equipped to measure the facts with the quantitative exact- 
ness neces.sary for certain decisions. Chief Justice Taft in the U.S.A. 
believed he could find a ‘ yardstick ’ to measure ‘ unfair ' competition ; 
experience showed he was wrong.'* Further, the method is not 
sufficiently elastic, for it is bound overmuch by precedent and the, 
need for uniformity (to scemre certainty) and so cannot meet every 
situation which confronts it with specific appropriatene.ss and yet 
maintain its great virtue, namely, continuous uniformity and equality 
of application. Finidly, the sub.stanee of the law administered by 
the Anglo-Saxon Courts, largely the Common Law, is the product of r 
a bygone age, when society did. and needed to do. much less with 
and for the life of the individual than it does to-day. Almost, the 
Common Law was born to resist ; in the U.S.A. it was deliberately 
set above the Congress and E.xecutive to resist ; it still resists. That 

* Cf. Lord Chief Justice Hewart, Tie Sew ihapolitm (1929), p. 33 S. : ' All that is 
involved and implied in the term “ court ” is essential. . . . The work of a Court 
involves many important ingredients, as for example, (1) that the judge is identified 
and is personally responsible for his decisions; (2) that the case, subject to rare 
exceptions, is conducted in public ; (3) that the result is governed by the impartial 
ajiplication of principles which are known and established ; and (4) that all parties to the 
controversy are fully and fairly heard. In other words, the decision of a court is in 
every imjHirtant respect sharply contrasted with the edict, however benevolent, of some 
hidden authority, however capable, depending upon a process of reasoning which is 
not stated and the enforcement of a scheme which is not explained. The administra- 
tion of the law of the land in the ordinary courts presupposes, at least, personal respon- 
sibiUty, publicity, uniformity, and the heanng of the parties.’ 

* Of. Liekinson, Adminutrative Jssties and Ute Supremacy of Law, Cambridge, 
1927, Chap. VUl, p. 238 ; ‘ The ditfieulty is that, even m the ease of common and 
familiar practices, a method which is unfair when attended by certain surrounding 
circumstanees may bo fair enough in others.’ The general problems are illustrated 
in the following cases : Federal Trade Commuaion v. (Sratz, et al., 233, U.S. 421 (1920) ; 
Federal Trade Commiaaiun v. Beechnut Packing Co., 257, U.8. 441 ; Federal Trade 
Commission v. Sinelair Befining Co., 201, U.S. 403. See also Uendermn, The Federal 
Trade Cotnmiaeion, Ifew Haven, 1924 ; Stevens, Cnfair Competilioa. 
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is precisely why it now meets with the favour of the groups who wish 

to be defended from the hand of the government. 

* « * * * * >i> 

It is clear that neither of these forms of organization may be 
perfectly well adapted to its purpose ; but wliich, if either, is the 
better, and how either, or both, should be amended to accomplish 
the proper ends ol government depends upon the nature of the task 
and of acknowledged social neees.sity. Some new form is undoubtedly 
required, even as for other disputed things to-day, the machinery of 
government requires amendment. What that form is, need not be 
discussed here, for such a discussion would involve inevitably the 
injection of my own views of the direction wliich government should 
take : it is enough that we have stated the issues ; and the subject 
is pursued further in the Chapter on Renu-dtes ngainut Public 

Administration in Part VII. 

From this study of the separation of powers, however, we have 
derived these conclusions ; that the doctrine has ever been made to 
defend certain spiritual and material goods from the control of govern- 
ment ; that Montesquieu's division was but rough and depended 
largely on local and temporary circumstances ; that he himself realized 
that it could not be carried out with any exactne.S8, find that such 
exact and distinct .severance would mean entire inanition ; that all 
government is a single process, the division of which into parts, and 
their relative power, depends upon the purpose of government and 
the relative technical capacity of the various bodies of men and women 
who are employed in its realization.| As we proceed further we shall 
see more clearly, becau.se in more detail, the real nature of the various 
instruments of government. And first, of Constitutions. 
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CONSTITUTIONS (THE INSTITUTIONAL FABRIC OF THE 

STATE) 

T he Stato is a human '*1 wliirh rules a certain 

power- relationship la-tween its infli\uflual anrl associated 
constituents. This {siwer-rehitionship isembofliwl in politie.aI 
institutions. The syst('in of fundamental political institutions is the t 
constitution. This di'finition leaves open the question of the, form 
and substance of the con-stitution, and it is well that the question 
should be left open, for modem eomtitutions exhibit such a wide 
variety of forms, and so great a difference in their substance, that 
no deftnition of reasonable length can include the main facts.* The 
discussion is, for convenicuce. to hinge upon the two principal terms 
of the definition : System and Fundamental. 

System.* The term system denotes that the fundamental political 
institutions arc vitally connected with each otlu-r, and vitally related 
to the nature of the .society in which they exi.st. .\s for their connexion, 
it is clear that each institution lends significance to its neighbours. 
Institutions are obliged to co-operate, and in the long run their jagged 
edges are worn down, until harmony prevails. What, for example. 
Parliament gains, it gains at the expense of the people, or the Executive 
or the Uourts of Law : what the Civil Service gains perhaps parlia- 
mentary committees lo.se ; what is taken from individual property 
may accrue to the social welfare ; thc’institution which finally decides 
the appropriation of money goes far towards deciding the power of 
all others ; where, as in the U.S.A.. institutions are separated which, 
for effective operation, should be in close contact, the political party 
system secures value as a coniu-cting link. Each part of a constitution, 
in short, must be rciul together with all the others if its real meaning 
is to be dise,ovcred : and all parts must, and do, in practice, have regard 
to each other in the course of operation. The human energy which 

* Cf. Schmitt, ytr/oMungalUhre, p[i. 1-44, for c number of definitiuna. 

* Cf. Bolingbroke, On Partin : ' B; Constitution we mean, whenever we speak 
with Propriety and Exactness, that Assemblage of Laws, Institutions and Customs, 
derived from certain fix’d Principles of lieason . . . that compose the general tfys- 
tom, according to which the Community hath agreed to he governed.' 
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floods into them and makes them move, abhors waste and little by 
little reduces it to a minimum, until they act as a system. 

The fundamental political institutions are also a system in relation 
to their social environment. Every constitution is the product of the 
material and spiritual circumstances of its time ; and though, in its 
narrowly formal aspects, like the British Constitution, it may be the 
product of an earlier time, or owing to the doctrinaire notions of some 
of its makers, like the German Constitution of 1919, seem to have 
application only to a possible or impossible future, its meaning in 
operation, as distinct from its meaning on paper, is fairly responsive 
to contemporary necessities. There is always an institutional lag 
in the State ; it takes time, as we shall see, for institutions to overtake 
the necessity for them.^ But sooner or later that which is wanted is 
made in proportion to the intensity of the want, and that which is no 
longer want^ is dropped, formally, or by simple disregard. That 
we learned, too, from a consideration of the conditions of State activity. 

Fundamental. What is meant by fundamental I Is funda- 
mentality a matter of detail or a question of which institutions to 
include ? Is it enough to include the formal law-making, executive 
and judicial institutions and their relations with each other as in the 
French Constitution of IST.*}, or ought the recognition of Trade 
Unions to be included as in the German Constitution of 1919, 
or are they, as a very noble lonl once said in the British House of 
Lords, only ‘ The Monarchy, the House of Lords, and the fox-hounds ’ ? 
There is no definite point where fundamentality begins or ends, and 
we shall presently see how this varies from epoch to epoch and state to 
state. But all countries insist that there are fundamental institutions . 
They have made the word constitution or its equivalent. In Great 
Britain, at least since the seventeenth century, constitution has meant 
something more set and determined than ordinary law. In Germany, 
where Getetz means law. emphasis is given to that which is even more 
bask, more ‘ set by the words Gmndgegetz;^ the ground or basic 
law, or Verfaisung, that which, is set, grasps, holds together, causes 
coherence, fasteng. Similar distinctions are observable in France 
(loi : congtitution ), and Italy {legge : atalute). We will leave the meaning 
of fundamental to unravel i^lf, but before entering upon that stage 
we may ask why in general men seek to establish certain institutions 
as fundamental. 

* 1 do not mean that Uie State ia worae off in Uiia respect than other human assocaa- 
tiona, than bnsineas for example. The narrow, mean and stupid conservatioD of 
some business men is notorious, and, for society, economically destructive. 

' Cf. Schmitt, op. cit., pp. 42-44. Cf. aim Lassalle, Vber Verfiumnggiream 
(186S) : Seden uitd Sehriflen, Edn. Vorvaria, I, 470 ff. Discussi^ the force of the 
term Onmdfeteb he shows that its priimpa] aignificanoe is that it is the foundation 
and that a foundation is baaed on necessity. * In the conoeption of a foundation there 
is the idea of a oonorete necesstte, an operative power, ismcA of necessity mates that 
mtiat it »upport» that toMeK aetguUy prtaMg’ 
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They do so because they desire to reduce uncertainty to a minimum. 
The world is full of uncertainties, and to meet the problems which 
spring from them requires constant vigilance, constant efiort. Physical 
and nervous strain are produced by uncertainty, and the more complex 
human environment and human relationships, the more the possible 
uncertainty, and, therefore, the more strain. It is a matter of course 
that human beings should attempt to reduce the uncertainties, especi- 
ally in the arena where these may cause conflicts of a radical and pain- 
ful kind, that is, in political life.^ Your liberty, your property, your 
family, your religion, your town, province or country, the association 
of your fellow-workers — can these be put into daily jeopardy ? It is 
enough, perhaps too much, in so short a lifetime of some sixty years, 
if they are endangered once or twice, but not to know from day to day 
or year to year, the conditions of your subordination or super-ordin- 
ation in the community is intolerable. We need not even add to this 
simple human sentiment the consideration of the obligations imposed 
by modern economic technique, or the mass of anxieties already con- 
fronting the profe.ssional politicians and law-makers, to realize how 
important men feel it, that limits should be set to the changeableness 
of things, that stability be established. This becomes clear from a 
study of the form and substance of constitutions. 

FORM OK THE CONSTITUTION 

The chief problems arising out of the forms of constitutions are 
three ; (i) whether they are written or unwritten ; (ii) whether flexible 
or rigid and (hi) whether special arrangements secure their supremacy. 
Paramount over these 'technical questions is the essential one : what 
influence is exerted by these differences of form upon the political 
thought and behaviour of the State possessing them ? 

(i) Written and Unwritten Constitutions. The diflereuce 
which has been paraded until the mind is tired of contemplating it, 
is that between Written and Unwritten constitutions, and the differ- 
ence is illustrated by contrasting the conditions of almost the only 
country in the world with an unwritten constitution, Great Britain, 
with those pertaining in all other countries. What is this difference > 

The fundamental political institutions of Great Britain, those in 
which the very life-sap of authority flows, are not set down in writing >' 
in any formally accepted document or documents. They are regulated 
by (1) judiciad decisions, sometimes founded on ancient promises of « 
Kings, or more or less vague ‘ immemorial rights and liberties ’ like 
freedom of public meeting, freedom of person and speech which are * 
corollaries of ordinary common law rights, and agreements, resolutions 
and laws, made by rebellious Parliaments. The occasions have been 
conflicts for power, and concessions have been made or withheld by 
> Cf. diaooiaion of Older in Chap. IV, Para. IIL 
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Kings according to their personal character or momentary ad m i nis - 
tiative and fiscal diificulties.* Then (2) there is a number of statutes 
made with more deliberateness and wider participation (like the Act 
of Settlement, the Franchise Acts, the Parliament Act of 191 1 ).“ And 
1 \ (3) there is a series of understandings or ‘ conventions political 
usages, of piecemeal growth, wliich regulate perhaps the most import- 
ant part of the constitution- the sovereignty of Parliament, the respon- 
sibility of the Cabinet to Parliament and so to the people.® 

Judicial decisions form a body of written constitutional law ; the 
Statutes certainly do, and the utterances of Parliament on various 
supreme occasions arc also authentically existent. These, taken to- 
gether, are as explicit as, often more so, than the ‘ written ’ constitutions 
of other countries. But the ‘ conventions ’ are not so recorded by 
any institution wnth such authority as the Courts of Law or Parlia- 
ment. Nevertheless, they arc understood with fair exaclne.sH, and 
have been recorded by Ministers in their correspondence and political 
speeches, accepted with inappreciable dissent by politicians and 
scholars, and even written down in great detail by such authorities 
as Hearn, Bagehot, Dicey, May, and Anson.® Where, then, is the differ- 
’ ence between the British ' unwritten * constitution and the ‘ written ' 
. constitution of other lauds t The difference, I think, is twr>fold. 
The British constitution includes important sections -the conve'iitions 
— which are taken for granted, but not formulated, save occasionally 
by individuals ; and many of the fundamental institutions of the 
country, as, for example. Trade Vnions and political parties, free public 
education, and religious freedom, which are formally includeil in the 
constitutions of other countries, are not included. The more important 
** is, that no body of people were deUberately called together and en- 
• trusted with the establishment of a constitution as in other countries. 
Everywhere else there have been Constituent Assemblies or (’onven- 
tions ; ® but England has never possessed a formal pmvoir consiituiml 
other than the ordinary legislature and executive. In England the 
constitution has not been the work of a specially designated body, but 
the incidental secretion of institutions bent, casually, on the righting 
of particular wrongs. At a point of time- when a settled and deliber- 
ately planned constitution was appropriate, that is, after events had 

* e.g. Magm Caria ; cf. W. McKechnie, Magna Carla. 

* Other examploR an* the Hala-RM Oorpua Acta, The Jlill of KiKhta, the Ro-t*lii turn 
of Ministers Art (IWIlt), rtr. Cf. for long lists surh text books as Chalnirrs aiid 
Asquith, and Wade and Phillips, Con «tilnf loimf Imw. 

* Cf. IJicey, The Late of the C'oneMntion, 8tb Kdition, London, 1027, p. 2.7 : ‘ Tho 
"other set of roles consists of conventions, understandings, habits or practices which, 

though they may regulate the conduct of the several mem tiers of the sovereign power, 
of tlm Ministry, or of other officials, are not in reality laws at all, since they are not 
. enforced by the Coorte.* 

* Cf. for example the position of the Cabinet and the Crown, Fart VI infra. 

' Cf. Borgeaud, op. cit. ; Jameson, Consltltiltonal Conventione (4th Edition, 
Chioago, 1887). 
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made possible the execution of Charles I, there was not a sufficient 
consensus of opinion in the country to permit the establishment of 
fundamentals : for on the basis of religious authority and political 
authority the country was sorely divided. 

Comparatively, then, and not alMolutely, the adjective ‘ unwritten ’ 
when applied to constitutions, in the j-hief example thereof, means (1 ) 
that all is not included in writing which miL’ht be, while some things 
are altogether excluded which in other constitutions are included; 
and (2) it is not the result of deliberate ('stahlishment and adoption 
as a whole, with the ic.sult that no external .sign marks off a consti- 
tutional from an ordinary law. Let us again insist that the differences 
are not ah.solute. hut relative; that they are a matter of ‘mote or 
less ’ when compared witli written constitutions. Further, the differ- 
ences an> more important to the lawyer than the political scientist. 

Dicey, for examjile, in The Jjtnr of the CotiKhtution , seriously exag- 
gerates the differences, hecaiise he will not look behind the law at the 
social forces which sustain both CoutiiK'ntal written constitutions 
and British constitutional conventions. He ascribes far too great 
artificiality to written constitutions, and omits consideration of the 
very important con vent ions which cluster about them, and make 
them woikable. 

The Ri«e of WnHen Coimlitutioiig. Written constitutions have 
developed from two causes. Where an old social power-relationship 
has collapsed, usually in violence, a definite and coherent assertion of 
a new power-relationship was embtKlifsl in written form. Secondly, 
whore political and administrative waste and friction can be avoided, 
an<l where hitherto unattainable purpose.s arc brought nearer rcaliza- 
t'on, the conditions of uniftil action among a number of States as in the 
r.S.A.. the Swiss Federal I'nion aiul the (.'ommonwe.alth of Australia 
are laid tlown in a constitution. Tliis is well shown by the history of 
written constitutions. 

The first attempt at a written constitution was made in England 
in ItJti) ' ; the Agreement of the People, a document drawn up and 
approved by the ('ouncil of officers of the J’arliamcntary Army. Its 
purpose, a.s stated in its preamble, shows why written constitutions 
are desired : ‘ to take the he.st care we can for the future, to avoid 
both the danger of retuniiug into a slavish condition and the chargeable 
remedy of another war.’ ‘ We are fully agreed and resolved [there is 
the stuff of written constitutions !]. Goii willing, to provide, that here- 
after our Kepresentativos be neither left to an uncertainty for times 
nor be unequally constituted, nor made useless to the ends for which 
they arc intended. In order where unto we declare and agree. . . 
The Agreement never ber/ame efiective. 

' OtiginaJly drawn up in Ortober, 1017. Cf, GanUucr, Comtilutimal Documcnl* 
of thf Puritan Becotutkm, p. 270 fi. 
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In 1653 the Protectoiate was organized by the Instrument of 
Government made by Cromwell and his officers. The InXnment 
defined the powers of Protector and Parliament. ^ ‘ It was high time 
said Cromwell’s friends, ‘ that some power should pass a decree upon 
. the wavering humours of the people, and say to this nation, as the 
Almighty Himself said once to the unruly sea : “ Here shall be thy 
bounds ; hitherto shalt thou come and no farther.” ’ Indeed, one 
element in fundamentality of the constitution is stability ; ‘ wavering 
humours ’ and constitution are contradictory notions ; and the figure 
of the ‘ unruly sea ’ being ‘ bound ’ by earth recalls the terms ‘ funda- 
mental ’in general use, and ‘ground law’ used in Germany. The 
Restoration put an end to written constitutions in England. The 
Parliament elected in accordance with the Inalrument denied its 
validity, arguing that only Parliament had the authority to make 
surh an instrument,^ and it was upon this occasion that Cromwell 
uttered a classic dictiun on constitutions.’* 

The country which was to be the most conspicuous example of an 
' ‘ unwritten ’ system was, however, the mother of written constitutions. 
For the religious and political struggle which had caused the Puritan 
Revolt, caused many of the same anti-episcopal, unti-royalist citizens 
to forsake their native country and found colonies in North America ; 
and it was in these colonies that the written constitution had an in- 
fancy, not cut short as in England, but robust enough to determine 
the later political life of their surroundings and to be a very potent 
example to Europe. For two conditions existed in the New England 
colonies which did not exist in the old country : the people who 
founded them w'cre Puritans, and therefore they were predisposed in 
favour of democratic government ; secondly, since they had broken 
away from the old foundations, ami were in an entirely virgin country, 
a basis of co-operation had consciously to be formed.* 


1 Gardiner, p. 314 S. * Firth, Cronmdl, p. 341, 

* ‘ In every government there must be somewhat fundamental, somewhat like 
a Manna Charta, that should be standing and bo unalterable.’ (Speech to the First 
ftotectorate Parliament, 12 September 10.54 ; ri. Lrllrra and Sprfrhm ofOlivar Crom- 
vett, with elucidations by Carlyle (Lomas, London, 1904, II, 382.) The Instrument 
was a dictator's cunstitntion and it derived its signiiieance from the strength of his 
army ; and like all ConstitutionB given by dictators its virtue dejiended u)>on the 
dictator’s necessities, for no authority other than his own, neither Parliament nor 
Court of Justice, was acknowledged as greater. (Cf. Carl Schmitt, Dir. JHkIatar, 
1928, for a disouwion of dictatorship.) This constitution was teplo^ by another 
concocted by some of Cromwell’s supMrtcrs early in 1657, called the Humble Petitiaa 
and Advice, (cf. Gardiner, 334 S.), debated and accepted by the House of Commons. 
The foeamble contrasts turbulence, restlessness and unquietness with peace, tran- 
qnillity, and a ‘ settlement upon just and reasonable foundations ’. It had soiwht 
to settle the Protectorate beyond the life-time of Cromwcdl by making the omoe 
hereditary, bnt Cromwell refused the Kingship. 

* In 1630 Ccmnecticnt adopted The Fundamenlal Ordere and in 1641 Rhode Island 
adapted a dsoteo defining its fundamental institutions. The Preamble to the Fonda- 
nmM Ordtn dleaily indicates the ultimate purposes of a fundamental lawt the 
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Tlw immediate progenitors oi modem written constitutions were, 
however, the constitutions made by the American colonies when they 
threw ofE the authority of Great Britain. The Congress of Philadelphia, 
organizing resistance, adopted, on the motion of the New England 
representative, John Adams, this resolution ; ‘ That it be recom- 
mended to the respective assemblies and conventions of the United 
States, where no govemmout sufficient to the exigencies of their affairs 
hath been hitherto established, to adopt such government as shall in 
the opinion of the representatives of the people best conduce to the 
happiness and safety of their constituents in particular and America 
in general.’^ This resolution was adopted in May, 1776. Already 
two colonies. New Hampshire and South Carolina, had adopted such 
constitution. In June, Virginia followed suit, and her constitutional 
activities are most famous bex:ausc they set up the first Declaration 
of Uights, a model not only for America, but for Europe also.- By 

key wonU are * jieoce and union ‘ orderly and decent ’. For the other coloniea 
Royal Cliartem Hupplied constitutions. Poore, 7'hc Federal and State Conatilution* 
oj the United Staten, 1, 2411 ; 8. G. Fisher, The Fvedution. o} the Constitution of the United 
Staten, Philadelphia, X004, Chap. II, p. 41 S. 

‘ Borgeaud, op. oit., p. 17. 

' 'J'he I'irginian Deelnration of Rightn, 12 June 1776. A Declaration o( Righta, 
Made liy the Representatives ot the good People of Virginia, assembled in full and 
free Convention, which rights do pertum to them and their posterity as the baais 
and foundation of goveroment. (I) 'I’haf all men are hy nature eijually free and 
independent, and liave ccrtaui inherent rights, of which, when they enter into a 
state of society, they cannot iiy any compact deprive or divest their posterity, namely, 
the enjoyment of life and lils-rty, with tlie means of acquiring and jKxssessing pro- 
perty. and pursuing and olitaining happiness and safety. (11) That all power is 
vested in, and consequently derived from, the )X‘ople ; that magistrates are their 
trustees and servants, anil at all time amenable to them. (Ill) That government 
is, or ought to lie, instituUsl for the eommoii licnctit, protection and security of the 
people, nation or community ; of all the Tarioiis modes and forms of government, 
that id best which is capable of producing the gmilest degree of happiness and safety, 
and is most effectually secured against the danger of maladministration ; and that, 
when a government shall bo found inadequate or contrary to these puqioses, a majority 
of the community hath an induliitable, nnahenable. and indefeasible right to reform, 
alter or abolish it, in such manner ns siiall be judged most conducive to the public 
weal. (IV) That no mao, or si-t of men, are entitled In exclusive or separate emolu- 
ments or privileges from llie community, but m cnn-sidcration of puliUc services, 
which not lieing descmidible, neither ought the offices of magistrate, legislator or 
judge to he hereditary. (V) Tlinl the legLdative, executive and judicial powers 
should lie sejwrato anil distinct ; and that the members thereof may be restrained 
from oppression by feeling and jianieipating tbe burthens of the people, they should, 
at fixed periods, he reduced to a private station, return into that body from which 
they were originally taken, and the vacancies supplied by frequent, certain and 
regular elections, in which all, or any jiart of tbe former members to be again eligible 
or ineligible, as the laws shall direct. (VI) That all elections ought to to free, and 
that all men having aufficient evidence of permanent common interest with and 
attachment to the community, have the rij^it of suffrage, and cannot to taxed, or 
deprived of their property for public uses, without their own consent, or that of their 
representatives so elected, nor bound by any law to which they have not in like manner 
assented, for the pubUo good. (VII) That all power of suspending laws, or the 
ezecation of laws, by any authority, without consent of the reprosentatiTeB of tbe 
people, is injurious to their rights, uid ought not to to exeicis^ (VIII) That in 
aU oa^tal or orindnal proseoutioiis a man hath a right to demand tbs oaaae and 
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the apiing of 1777 all states but Massachusetts had promulgated new 
constitutions or appropriately amended the old. Massachusetts com' 
pleted the series, in 1780, and its constitution vies closely in importance 
with that of Virginia for the completeness with wliich it expresses the 
political theory of the day.’^ 

Here were deliberate acts to secure a firm basis for political life. 
The beliefs of the day as to what institutions were fundamental were 
written down, and endowed with solemnity by their adoption by 
special conventions and the grave declarations of intention and faith 
put at the head of the documents. The constitution of Massachusetts 
begins with an epitome of John Locke’s Ciinl Gonernuient and a thanks- 
giving to God — ‘ the great Legislator of the Univer.se ' for the oppor- 
tunity to form a constitution peacefully and honestly. Soon there 
were thirteen written constitutions, delibersitely concocted and 
recorded arrangements by wliich men declnri'd their lives bound for 
the future. The extent to which they weri' bound liy these funda- 
mentals is to be discovered only in the documents themselves, but 
an analysis of this we defer to a later |)iirt in this discussion which 
concerns the substance of constitutions. 

The centre of interest then shifted to France. That country had 
been ruled until the Revolution by a system whicii was arbitrariness 
itself. The elements which disputoil for political authority, the Grown, 
the Parlftnenls (half-judicial, half-legislative as.seml)lies). the nobility, 
nature of his aorunation, to tw ooutronted with the atousors ami witiieKsoB. to call 
for evidenw in hia favour, aiij to a Bpcedy trial hy an impartial jury of twelve men 
of hia vicinage, without » lioeo uiunimouri ronsent he cannot )><• found guilty ; nor 
can he lie comiielled to give eviilenee agaiiiet liiniM If ; that no man be deprived of 
hie liberty, except by the law of tli<' loml or (he judgement of his [leerH. (IX) Tliat 
cxceBbirc hail ought not to Iw required, nor exieeuve tinee nor cruel and 

unuaual punishments intlieted. (X) That general wannnts, ulien'liy an officer or 
messenger may be commanded to sean-h suspoeteil places without evidence of a 
fact committed or to seize any is'rson or persons nut n.imed, or whose ofleiieo ie not 
particularly described and supported by evidence, are grievous and oppressive, and 
ought not to be granted. (XI) That in i-ontro\ ersies resix-cting property, and in 
Hoifal between man and man, the ancient trial liy jury of twelve men is preferable 
to any other, and ought to Iw lield sacrcfl. (XII) That t)ie freedom of the press is 
one of the great bulwarks of liberty, and ran never tic rrstrainisl liut liy despotiu 
governments. (XIII) That a well-regulated miUtiu, composed of the liody of the 
people, trained to arms, is the pru)wr, natural and safe defence of a free State ; that 
standing armies in time of peace should Iw avoided as dangerous to lils>rty ; and 
that in all cases the military should lie under strict subordination to, and govemed 
by, the civil power. (XIV) That the people have a right to uniform government; 
and therefore that no government sejiarate from or indeiicndeiit of the government 
of Virginia ought to bo erected or estabiished within the limits thereof. (XV) That 
no free government, or the lilcssing of Uiierly, can la< preserved to any people, but 
by a firm adherence to justice, moderation, temporance, frugality and virtue, and 

a frequent recurrence to fundamental principles. (XVl) That religion, or the 
duty which we owe to our Creator, and the manner of discharging it, ran he directed 
only by reason and conviction, not liy force or violence, and therefore all men are 
equally entitled to the free exercise of religion, according to the dictates of con- 
science ; and that it is the duty of all to practise Christian forbearance, love and 
charity towards each other. 

^ Massachusetts Constitation, 2 March 1780. 
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the muaioipalities, all the leaders of the Third Estate, all had need of 
something more bracing to their claims than the mere power to get 
themselves obeyed, and members of the bodies sought the sources of 
stable authority in so-called/r/fiidameN/uZ lavs, laws which, for example, 
set bounds to the arbitrary authority of the Crown, or at least, laws 
which should establish a wit ord<‘r in which this authority should pre- 
dictably operate. This hankering after a hi fondamcntul is a most 
interesting phenomenon, and it Is understandable that in the absence 
of a written constitution men should pretend, with little authentic 
evidence, that fundamental law.s did exist, which when appealed to, 
would abolish confusion and terminatr* disturbing controversies. 
Discussions of this kind wen' older than Montesquieu, but his De 
VEsj)rit des Lais stimulated di«r-ii.s.sion and eontributexl an historical 
analysis of French monarcliy wlii<-li led to the conclusion that the 
monarchy of France was limited, since authority must be certain and 
stable, and secondly, that monarchy required limitation by ‘ inter- 
mediary powers ’, the nobility, clerjry and magistrates. Two quota- 
tions will make this clear. Monarchical government difiers from 
despotic government thus ; the former is ‘ that in which one person 
governs, but by fixed and rsUihllslvd laws ; wliilc in a despotism there 
is a single ruler, without law or regulation, led only by his will and 
caprices And again ; ‘ The intermediate, subordinate and depend- 
ent powers constitute the nature of a monarchical government ; 1 
mean of that in wliich a single person governs by fundamental laws. 
. . . These fundamental laws nece.ssarily suppose the intermediate 
channels through which power flows ; for if there be only the moment- 
ary and capricious will of a single person to govern the State, nothing 
can be fixed.’ ® Monte.s(juieu was only one, though perhaps the 
greatest, of many who sought to establish the proper fundamental 
laws of the French monarchy,* and the metaphor he used for the 
intermediary powers, namely, ’ channel ’. indicates very well the 
binding, restricting quality of a fundamental law. And though 
there were numerous c.onehision.s reached, these varying with the 
interests and social class of the theorists, all sought guarantees.* 

Just when relief from arbitrary goveriunent became mast urgent 
in France, after 1770, the Ainericjvn Revolution occurred, and the 
American Declaration of Independence and the State Constitutions 
put into legal form and plimsj's the .'wpinations felt by the French. 
John Adams and Benjamin Franklin showed their friends in France 
the new constitutions : and. in 1783, all the American constitutions 

* Moatofiqiiioii, Esprit dts Lais, Book II, Chap. 1. 

* Ibid., Bk. II, Clm]i. 1\'. C(. iiNi> CImpler \’l of tlii-. work, siiprii. 

* Montoaquieu's poaition is lirillinnlly discussed in Bediru, Montesquieu e( ta 
tradition politique anglaise en h'm,ter (Bans, lIKItt), and more recently by Carcaasonno, 
Montesquieu el It prabUmc de In eunslilutiou faiHfiiun an Will' sit'd e (Paris, 1927). 

* Lemaire, Ees lois /ondamentaUs d( la monarrhie fmnfaise (Paris, 1907). 
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were translated and published in France, and were eagerly discussed 
aU over the country.^ The German scholar Jellindr has shown that 
the French Declaration of Rights of 1789 had its direct model and 
stimulus in American events : * that Rousseau’s Social Contract theory 
cannot have been the forerunner thereof, that mere natural righte 
theories were insufficient, without a precipitating cause, to bring about 
their legal formulation. The very terms coined by the American 
revolutionists became part of French revolutionary vocabulary: 
declaration of rights, national conventions, committees of public 
safety, and so forth. Thus, on 2 October 1769, the constituent 
assembly voted the Declaration of the Right* of Man and Citizen, and in 
its Preamble is to be found all the essential reasons for a written 
constitution : 

* in Older that this declaration, being rooaiantly present to the minds of members 
of the body social, they may for ever be kept attentive to their rights and their 
duties : that the acta of the legislative and executive powers of government, 
being capable of being at every moment compnred with the end of political 
institutions, may be more respected * and also that the future claims of the eitizens, 
being directed by simple and incontestable principles, may always tend to the 
maintenance of the constitution, and the general happiness.’ 

This declaration was declared to be ‘ solemn ’ and the rights 
‘ sacred ’, while the timely and obliging presence of the Supreme 
Being at its acceptance was aoknowledgeil and lus blessing and favour 
solicited. In 1791 followed the first full written constitution : and 
then, at intervals until 1875, others, until by that year twelve immiit- 
, able constitutions had vanished into the linibo of past years. 

- vTn 1876 the thirteenth constitution organized the Tiiird Republic.* 
Unlike the previous constitutions, it is not a compact and com- 
plete document headed by a Declaration of Rights, but tlm‘e separate 
laws together covering the main constitutional problems of the day — 
' the status and authority of the Executive, and the composition and 
relative authority of Chamber of Deputies, Senate, and the Executive. 
It is fragmental — omitting a guarantee of rights, and any mention 
of the organization of the judiciary, the civil service, and local govern- 
ment, But the ‘ principles of 1789 ’ are held by most constitutional 
lawyers to apply to the present constitution.® 

’ Cf. Boigcaud, op. cit., Chap. IV, aleo Kay, The Sevdatioaory Spirit in France 
and America (London, 192S), and Aulard, Hietoire politique, 1789-1004. 

< JelUnek, Die ErkUiruvq der Mensehen-vnd birqerreehte, 3rd Edition, 1910. On 
the whole, later research, oven Krench research, agrees with the views expressed in 
this study. 

' Cf. Grimm’s saying that all the rules of government could bo pnt in a few pages. 
This, of course, is simjay a reflection of late eighteonth-contniy optimism in general, 
the Ago of Reason. 

* <3. Dnguit et Monnier, Low ConstituttonneUM. 

‘ Cf. Ihi^t, Traiti de Droit Conetitutionnd (1924). Dnguit considers that a 
law violating one of the principles iormnlatod in the Declaration of Rights of 1789 
would he unconstitutional, see Vol. Iff, Chap. VI, p. 364 ; Hauriou, ^/rin £Umm- 
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Franoe set the example of vritten constitulaons in Euiope, and 
the soldiers of the Berolution and the Empire carried the notion into 
Italy, Belgium, Spain and the South German States. Her experience 
is the most striking example of the written constitution arising out 
of revolution, that is, an abrupt change in the facts and the expression 
of the social power-relationship. 

In 1787 in the American Colonies occurred the first considerable 
example of a peaceful federation of State.s made to abolish causes 
of inter-state friction and to secure the benefits of large-scale organ- 
ization. This gave rise to the Constitution which founded the U.S.A., 
and which, with some amendments, still rules that mighty nation. 

The Political Effects of a Written Constitution, The question we 
may now ask is, what is the political cf!e<-t of the form of the constitu- 
tion ? Is the country with a written constitution capable, by that 
fact, of better government than the country with an unwritten consti- 
tution ? Is there any substantial balance of advantage one way or 
the other ? 

If the effect of expression in WTiting alone is eonsidered, the written 
constitution has little, if any, advantage over the unwntten. For, 
firstly, the written constitution is not more revered as more solemn 
and fundamental, than the unwritten con.stitution. In the countries 
of written constitutions people endeavour to stimulate reverence for 
them by urging their antiquity, the dramatic struggles which gave 
them birth, the character and ability of the men who promulgated 
them.* But all these things can be urged with even greater force of 
the British Constitution ; and, if the essence of the constitution is its 
unalterable cliaracter, then written constitutions have the grave 
disadvantage of production by a deliberate and demonstrable, and, 
therefore, a disparageable operation. All constitutions have a con- 
servative effect, like all things, whether matter or concepts, which 

tairt dt Jiroil Canstitutionncl (1930), p. 81 : Tbrrr is no nwd to assume an impUoit 
reference to the principles of 1789 which are * without need of sanction in constitu- 
tional law'; Ksnicin, EUmenU df Droit ConstitiUxinnel (1921), I, 590, 561 : The 
National Assembly did not reject the principles proclaimed in 1789, but considered 
it useless to proclaim them again or guarantee them in the Constitution. 

’ James M. Beck (sometime ftoUcitor-Gencral of the United States), The Con- 
eUlolion of the Vniltd Slalee, Lundim, 1922, pp. 9-10 : ' A few wise and noble spirits, 
true Naithfuls and Groat Hearts, led a despondent people out of the Slough of Despond 
till their ft«t were again on firm ground and their faces turned towards the Delectable 
Mountains of pcatv, justice and lils-rty. ... So enduring was their achievement 
that to-day the Constitution of the United Stales is the oldest comprehensive written 
form of government now existing in the world. Few, if any, forms of government 
have better withatood the mad spirit of innovation, or more effectively proved their 
merit by the " arduous greatness of things done AU this seems to me to miss 
out the fact that the Conatitution after the Civil War was something different from 
the Constitution Mom it, and that in the Supreme Court the United States of America 
possess a eonstitutional convention not dcmocratieally appointed but in permanent 
session. Again, p. 50 : ‘ The Constitution is to-day not a ruined Parthenon, but 
rather as one of those Gothio master)iieaea against wfaioh the storms of passionate 
strife have beaten in vain.' 
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exist, but those which ate written are not noticeably mote or less 
conservative, simply because of their expression in writing. Secondly, 
are written constitutions more decisive of controversy than the']^tish 
Constitution ? Is their meaning more certain and definite ? Experi- 
ence shows that they are not ; or if they are, then only to a very small 
degree. For no constitution is so detailed that interpretation, or 
‘ construction ’ as it is technically called, is imnecessary. Only the 
broad principles can possibly be laid down by a constituent assembly 
unless it is to sit permanently ; and were it to do this its reputation 
would be no better than that of the ordinary law-making body. Even 
the most detailed written constitutions, those of some American States, ^ 
and the German Constitution of 1919, do not yield their meaning 
without much interpretation. This occurs in various forms, chief of 
which are legislation, and decisions of the courts of law when cases 
raise problems. The latter is discussed lat<T in the analysis of the 
Supremacy of the Constitution, but we may at once say that the con- 
stitution of the U.S.A. is contained in the official edition in thirty-one 
pages ; but the clauses when set down with the chief cases fought upon 
them need 700 pages, and then it must be remembered that in most 
cases there is a dissenting opinion ; and finally, that students may 
even dissent from both the majority and the minority. What, then, 
does the constitution say i iStatut^ are made to give the clauses of 
the constitution precision and body. For example, the French 
Declarations of Rights contain explicit waming.s that the articles shall 
have effect according to laws yet to be made : freedom of opinion, the 
security of private property, are instances of this. Then others like 
the ‘ career open to the talents the position of the Churches, public 
education— these mean little or nothing without concrete elaboiation. 
So, too, in the German constitution of 1919 article after article ends 
with the phrase — ‘ a law shall state the details ’, or ‘ within the, general 
laws ’. Thus, the constitution cannot be accepted as the sole evidence 
of what is constitutional — it must be taken together with the laws 
which further define it. A written constitution, then, is the pro- 
duct of the constitution and of the laws and decisions issuing 
from it. 

In Britain, however, constitutional principles are directly em- 
bodied, explicitly or as implied, in particuhir statutes. If it is 
desired to find the general principles of the British Constitution it is 
necessary to generalize from a vast body of particular legal decisions, 
resolutions, statutes and biographies ; a written constitution, how- 
ever, yields up its general principles upon direct reading. But only 
its general principles ; and they arc, as a rule, so general, that they 
are contra^cted by the statutes defining them or the behaviour of 

‘ Every article of the 170 in the German Constitution has already given rise 
to a voluminous literature, and which is every day increasing. 
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politioal institatioDB apparently acting in virtue of them. How, 
indeed, could agreement be reached on fundamentals were not those 
fundamentals so vague that all objections could be covered ? There- 
fore, no written constitution, not the French, nor the German, nor the 
American, nor the Australian, nor an}', can stand by itself. It needs 
completion : for the virtue of the law Te.si(leB in its details. And the 
laws which give it comjjlction are not appreciably different from the 
laws passed in a coimtry with an unwritten constitution. 

Further, even though the con.stitution is written in some detail, 
and though it is completed by statutes and judicial construction, 
complete certainty as to its meaning is not attained. There is as 
lively a controversy over every article, even sentence, of the consti- 
tution in France, Germany and I’.S.A., as there is in Great Britain : 
perhaps more. The intentions of the founders, the social conditions 
of the country at the time of the establLshment, the new cases which 
have arisen in a new era, all are explored with aggressive attention to 
every word and comma. 

There is Utile luloanta/jp in mere irriling or proclatnatmi . Is there 
any at all ? At the most the Avritb-n constitution is a standard of 
reference ; and it is valuable only in projiortion to its clarity and the 
extent to which it has not been altered by interpretation. As no 
constitution satisfies these coiulitions for mure than a decade after 
it has Issued from the constituent assembly, the advantage approaches 
nil. 

A distinction, in short, must be made between the quality of 
a constitution as derived from its being written, and the diffi- 
culty of ameinlment, and these two things must not be confused. > 
It is not the writing which safeguanls, but the obstacles to amend- 
ment. The amending proces-s is of more importance than the 
writing, and the writing is not of principal but of incidental import- 
ance. 

(ii) Amendment. Indeed, the essence of o cmislifnlum is its 
inflexibilitg as comjiared with ordinary laws. We might define a 
constitution as its process of amendment. Foi to amend is to decon- 
atitute and reconstitute. J/iatisthe respect in wliich all other consti- 
tutions differ from the British Constitution. Broatfly speaking (and 
we shall have to make some modifications later), in the British goveni- 
raental system any institution, whether considered to be fundamental 
or not, whether stoted by {wst Parliaments or judicial derisions to be 
fundamental or not, is alterable, to the extent of abolition— formally — 

^ 8uoh a coafuston might artw' frum laMki'if Grammar of Politics, He sayg (op, 
cit., pp. * There aiv notions bo that it is necosaary in eveiy 

state to give them siK^ciai protection. ... It (the legislsture) ought not, in a word, 
to be abie to altor the baaiu framework of the stato except under special conditions, 
direct accesR to which is remlereU dithcolt. . . . Tbit* impliea, I think, a written 
constitution.' 

13 
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by the oidiaaiy piooesB of law-making : that is by a bam nuqority of 
the House of Commans and the ordinary collaboration of the House of 
Lords as laid down in the Parliament Act. An act to abolish important 
powers of the House of Lords, or to restrict the power of Trade Unions, 
may be passed by the same procedure as an act relating to widows’ 
pensions or a minor field of public health or education. This is con- 
sidered to be the extreme of flexibility. Other constitutions are rigid 
in various degrees. 

The U.S.A. Constitution was purposely made most difficult to 
amend. The amending section, Article 7, prescribes four possible 
processes of amendment ; (1) Two-thirds of both Houses may propose 
amendments, or (2) the legi^tures of two-thirds of the several states 
shall call a convention for proposing amendments, and ratification 
shall take place by (3) three-fourths of the legislatures of the several 
states, or (4) by conventions of three-fourths of the several states. In 
practice, no amendment has taken place except by proposal by Con- 
gress and ratification by the legislatures of the States. Further, two- 
thirds of Congress means not two-thirds of the legal membership, but 
of a quorum,^ according to Congress and decisions in the National 
Prohibition Cases.^ Other questions of detail arise, such as whether 
there is any limit upon the time for ratification, for, theoretically, the 
States could take a century over this ® ; or whether a State can with- 
draw once it has ratified ♦ action which has several times been threat- 
ened. These things serve to show that even a written constitution 
can cause as much perturbation and doubt as an unwritten one, 
and there is one even more important point, whether there are 
implied or intrinsic limits to the amending power ! This we discuss 
later.* 

The main point, however, is : what is the political effect, the effect 
upon the power-relationship in society, of this amending process ? It 
was intended to make change difficult ; it has made change almost 
unattainable. It was apparently intended to make change difficult 
because in the fundamental political institutions were included these 
things : the indestructibility of the States, the strength of the Federal 
authority, the central management of inter-state and foreign com- 
merce (the immediate stimulus to the Union), the maintenance of the 
sanctity of contracts, care for the soundness of paper currency, and 
distrust of democracy. These, and other considerations, in different 
degrees, commended the Constitution to the ruling classes : the men 
of big business (merchante, manufacturers, land speculators, bond- 

‘ CoMlitiition, Alt. I, Seat. 6, pua. I : * A maiarity of each (Houee) ihall oon- 
etitute a quorum.’ 

‘ Ohm V. Cat (1919), 267, Fed. 334, 348 ; 263 U.8., 360, 386 (1920). 

* Burdick, The Lau> of the American Conetitution, 1922, p, 43. 

* Ibid., pp. 43, 44. 

< It is diKUsa^ in the final footnote of this Obapter. 
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holdon), the lawyers, the clergy.^ But it was admitted that though 
‘too mutable* a system was dangerous, the error of the previous 
Articles of Confederation, which made amendment wellnigh impossible, 
must not be imitated, since ‘ extreme difficulty might perpetuate its 
(the Constitution’s) discovered faults 

The Constitution of the U.S.A. has sudered nineteen amendments 
since 1789. Some writers, to prove the rigidity of the Constitution, 
point out that between 1789 and 1890 some 1,900 amendatory resolu- 
tions were submitted to Congress, of which only nineteen obtained 
the necessary assent of both Houses, only fifteen being actually added 
to the Constitution.* But this is not entirely relevant to the problem 
of rigidity, for many resolutions were thrown out on account of their 
intrinsic valuelessness, and would have been rejected in a country 
where amendment is easier than in the U.S.A. The nineteen amend- 
ments which have so far (until 1929) been adopted fall into three 
main groups. The first includes the first ten amendments. They 
add to the Constitution that which bad been omitted by the business- 
like Convention of 1787 : a Bill of Rights.* This was included, before 
the Constitution lost its plasticity, by the efforts of Virginian democrats 
in 1791, and supported by most Anti-federalists who were alarmed by 
the strength of the new government.* This group includes also 
Amendments XI and XII, which add to the' scope of the Federal 
Judiciary and reorganize the Presidential election.* The second group, 
the thirteenth, fourteenth, and fifteenth Amendments, were made 
between 1865 and 1870 and register the principal constitutional results 
of the Civil War.^ Though mainly directed to securing the complete 
emancipation of the slaves, and the security of their citizenship on a 
basis of equality with all other citizens, these articles have been 

* Cf. Beard, Jn Economic Ivlerprtkitum of At Conetitulion of At United Statee, 
1913, and Keonomie Origine of Jeffersoniaa Vtmoerac!/, 1915; Schooler, The Con- 
etilulion of At United Statee, New York, 1923; Fairand. The Framing of Ae Con- 
etHution, 1913 ; Libby, The Ctographicat Dietribution of Ae Vole of Ae Thirteen Statee 
an Ae Federal Oonelitation, 1894. 

* The Federaliet, So. XLIII (by Madison) : The theory that amendment was 
made intentionally difficult is founded upon the theory that the aristociatie and mer- 
aantOo interests desired stability. Cf. Smith, The Spirit of American Oovemment, 
1919, Chap. III. In fact the records of the Federal Convention do not show the 
intention to make amendment difficult; rathm' the contraiy. See Ooeumentarp 
Oietory of Ae Conetitulion, U.S.A., State Department, 111, 04, 123, 403, 711 fi. Fur- 
ther evidence is to he found in the Elliot Debatee in Ae erveral State Conventione on 
Ae Adoption of Ae Federal Conetibution, 5 vols., Edn. 1901 ; II, 109, 201 ; III, SO, 
304, 306, 629 ; IV, 130, 178. 

* Cf. Ames, Fropoatd AmendmenA is Ae Conetitulion ofAe United Statee. Between 
1890 and 1904 a further 430 amendments were proposed. 

* Cf. Doeumentary Hietory, 1894, II, 377. 

* Cf. Elliot, Debatee, U, 80, 401, 411, 532 ; IQ. 317, 318, 449, 657; IV, 163, 210, 
243 ; and Ford, Pam^Uete on Ae Conetitution of Ae United Statee (1888). 

* This Amendment was the direct result of the case of Chieholm v. Oeorgia (1792), 
2 Dallas, 419, in which the State was sued. It so aroused the fears of the States 
lor their sovereimty that the Amendment was pressed. 

> Duaoing, Seameinicliou, Political and Sconomie, 1805-77, (Sinp. IV 



IM MODERN GOVERNMENT [n.in 

literally interpreted and have come to mean vastly more in the life 
of all Americans than was intended.^ So much for the certainty of a 
constitution which is written ! The terms which specifically apply to 
slavery had not been obtainable by the process of amendment, or by 
the voluntary action of the Slave States. The regular amending 
process was insufficient to regulate such a great spiritual and economic 
change. Negotiation followed negotiation, and war was the only 
exit.* 

The other amendments concern diverse subjects. Article XVI 
makes possible a Federal income tax. This, according to the Consti- 
tution by Article I, sec. 9, para. 4, and see. 2, para. 3, was impossible, 
and in 1895 a judicial decision * declared Congressional legislation * 
on the subject unconstitutional. Thenceforward until 1909, political 
agitation and Congressional activity were necessary until the proper 
majorities were obtained, and in 1913 the clause was ratified.® Article 
XVII amends the compo.sition of the Sc'uate and cstaljlishes state- 
wide election. This also was the result of long agitation.* Then 
came Article XVIII introducing national prohibition of alcoholic 
liquors, and, lastly, in 1920, universal suffrage, especially to include 
women suffrage. 

If one man could stay an Amendment ! We have already 
indicated the means adopted to secure Prohibition.* Enough political 
energy, in the special degree required by the Constitution, was stoked 
up in the Congressional electorate and in thirty-six States, to over- 
come the opposition of other electors and of representatives them- 
selves. Extraordinary exertions, and abnormally powerful means of 
propaganda, were needed to overcome the obstacles to amendment : 
such excitation was practised that the mind of the voter was unbalanced 
(and regret followed in saner moods), and the idea that power of any 
kind is properly employable in such a task was made current. To all 
action there is a reaction, and their strength is reciprocally propor- 
tioned. The difficulties of amendment being especially great, their 
conquest requires an intensity of application, and therefore, other 
things being equal, of unscrupulousness, beyond that which is normal 
in political campaigns. In this order of ideas War, civil or inter- 
national, is the extreme example. In the matter of women suffrage, 

* Cf. c.g. Mott, 2Mip iVoccM of Law (1930). 

* 8chleHinger, Sew Vieuipoinls tn American Hilary, 1922, Chsp. Ill ; Van Deusen, 
Economic Baect oflHrunion in South Carolina, 1928. 

* I’olloek V. Tarmera' Loan and 3'rust Co., 167, V,S. 439, and 168, 17.8. 601. 

* 28 Stat. 609. 

* In the cane of Hylton v. United Statea (1796), 3 Uallai, 171, it was decided that 
the only direct taxee within the meaniog of the Uonstitutiou, ate taxes on land, and 
capitation taxes. Only after 1894 did the Court begin to examine the validity of 
this dictum in a critical spirit. The new interpretation aroused hostility in quarters 
where expectations were based on the prereding practice. 

* Haynes, The Eleetum ^ Senatora, 1900. 

t Chap. IV, The Conditions of State Activity, Analytical. 
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too, there was an undignified and agly struggle, although to the leaders 
at the women’s part^, the campaign was heroic, and the leaders heroines. 
The historian of that movement says : ‘ It is one way of describing 
their system to say that they worked on Congress by a series of electric 
shocks delivered to it downwards from the President, and by a constant 
succession of waves delivered upwanls through the people. This 
pressure never ceasefl for a moment. It accumulated in power as 
the six years of this work went on.’^ There were all the episodes of 
sensational misdemeanours for adverti.sement purposes, picketing, 
arrests, mass meetings, forcible, feeding, the martyr’s defiance of 
authority and suffering, and such a condition of e.xcitement that strong 
men roared that they would bum jails ! Tremendous pressure was 
exerted on the States, and none so great as that on Tennessee, when it 
seemed likely to be the thirty-sixth State to ratify. The campaign 
was, in the words of the campaigners, a ‘ whirlwind ’. The atmosphere 
of Nashville, the capital, ‘ grew rapidly more active . . . tense . . . 
hectic ’. Suspicions of bribery, charges and fears that members were 
renegades ; and then victory — by a majority of 49 to 47 ! 

There are two great political dLsadvantages attending the U.8.A. 
amending process. The first is the difficulty of amendment itself. ( 
This means that even a serious u(>ed for change may be thwarted, and 
the Constitution loses touch with the life of the society it is supposed 
to serve. From this follow conscious evasion of its clauses, and 
the hazards of judicial interpretation ; when these do not adapt the 
Constitution to modern needs, and this often happens, there is social 
suffering and stress. 

But there is another result, the importance of which ought to be 
recognized. It nece.ssarily requires such political behaviour as to 
bring settled, composed and rational government under a ."evere 
strain every few years. If the amending process were less difficult 
it would not be necessary to convince people by methods wliich make 
opponents, and even supporters, of a change, ultimately feel betrayed 
and cheated. Obedience is not likely to be given whole-heartedly 
when there is such a feeling ; and the law lases its sanctity as a mor^ 
obligation, for this depends not only upon its being part of the con- 
stitution, but upon the sentiment of fairne.ss in the process of its 
creation. Then, when the amendment is mode, it is impossible to 
modify it as a result of valid second thoughts produced by experience, 
without the same quantity and quality of propaganda used to secure 
its acceptance. 

This is true of all articles of the constitution, including the amend- 

' Inf® Hajme Irwin, Tie Story nf ihr iVoimn'n Party, New York. 1921, p. 31. 
Note that there was already women suffrage in nine states (1012). The National 
Women’s Suffrage Associatioo had i)oen at work sinee the early 'eighties, and the 
Senate had debated a Suffrage Amendment in 1SS7 ; agitation bad been active in 
the several states. 



IM MODERN GOVERNMENT [t>T.in 

ateats. It is particularly true of the eighteenth amendment in whudi 
any modification by interpretation is rather leas possible than in otiier 
articles. The motives of those who have passed the eighteenth amend- 
ment into the constitution may seem to them laudable and distinctly 
clever, but must seem cruel and irresponsible to those who are the 
victims of the amendment.^ Now, it is true that the mere process of 
amendment will not give rise to such intolerance or misrepresentation. 
Reforming zeal pure and simple causes that. 

There is, however, a measure in all things : and the more important 
each vote the greater the strain on the passions. An amendment can 
be defeated if those against it control a bare majority in thirteen states. 
In the Prohibition, as in the Woman Sufirage, Amendment, if the 
thirteen states with the smallest Senates had been selected, the control 
of 169 State Senators there could have blocked ratification. ‘ If 
the thirteen wettest states had been selected, the control of less than 
260 state senators could have defeated ratification.’ * Each vote 
becomes of critical importance, for and against amendment. The 
logic of this argument reaches its extreme exemplification if 100 per 
cent, of the voters, that is all, were required for amendment : * There 
is a theoretical point where, since the vote is of permanent and un- 
alterable significance, elections would cea.se to be fought by rhetoric 
and where murder would be instituted as the only effective electoral 
procedure short of this. Too diffierdt an amending procedure neces- 
sarily requires, if not the killing of the body, then the killing of mind. 

Fmnce, Australia, Switzerland and (Jerntany. No other democratic 
constitution is as difficult to alter as that of the U.S.A. In France the 
I method is fairly simple.* The Chambers propose an amendment by 
separate resolutions, and by an absolute majority of votes (that is, 
an ordinary unqualified majority). Negotiations between the political 

* Thin was the reason for snatching the rotes by fair means and foul to the number 
required : ‘ An amendment was needed to provide stability. It was sought to put 
beyond the reach of temporary changes and excitements and of manufactured pro- 
paganda a great jirinciple upon which the permanent well-being of the nation depends, 
(hiroagh nearly seventy yesra State prohibition hod been subject to vacillation. 
After the people by hard work had enacted a prohibitory law the natioiudly organized 
liquor power would keep up its efforts to discredit and repeal the law. . . . Ratifi- 
cation should have settled for all time all question as to prohibition bring the estab- 
lislMd policy of the nation and should have brought to an end both the pernicious 
activity of the organized liquor interest in politics and the catering to those interests 
by political leaders. . . . The adoption of the Eighteenth Amendment was the 
expression of the National will in the most decisive, respected and auf^ritative 
manner known to our experience as a nation.’ 

' D. L. Colvin, op. cit., p. 695. 

* Article V oontains ime clause in which this is actually decreed ; ‘ Providod . . . 
that no State without its consent, shall be deprived of its equal suffrage in the Senate.' 
If a time should come, and it is possible that it will eome, when the rich and popnlons 
States like New Jersey, New YoA, Pennsylvania, feel that they caimot any longer 
yield equal authority in the Senate to snudfer and poorer States, there is Ulmly to 
be extra-eanstitutiorial violenoe to settle the question. 

* Art. 8, Law of 25 Pebmary 1876. 
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kadets of botii Houses settle the fonn and scope at the propositions. 
The initiative may be Parliamentary, or Piesidential. The resolutions 
voted, the Chambers meet togetW in National Assembly. An 
absolute majority of the numbers, that is, in this case, the legal numbers 
composing the National Assembly, is required for acceptance.^ 

The constitution has undergone revision thrice : once in 1879,^ 
again in 1884 and again in 1926. In 1884 there were four amendments, 
of which only two have first-class importance. The organization of 
the senate was deprived of constitutional character, a wise act.^ The 
amending clause was itself amended : ‘ The repubbcan form of govern- 
ment cannot be made the object of a proposition to amend.* The 
members of families who have reigned in France are ineligible for 
the Presidency of the Republic.’ In 1926 sinking fund arrangements 
which had hampered the government fiscal plans were amended.* On 
this occasion there was once more raised the question which agitates 
the schools ; is the National Assembly limited to amendments pro- 
posed by the Chambers, or once convoked, has it a general constituent 
power ? There is disagreement on this question in France. Dugnit 
argues that the Assembly may proceed without limitation : • Esmein 
that the Assembly is bound.’ The only practical precedent on the 
matter is the revision of 1884 in which the Assembly went beyond the 
scope of the amendatory proposals and decreed that ‘members of 
families which have reigned in France are ineligible for the Presi- 
dency In 1926 people were much afraid that the Executive power 
would be strengthened. 

The method of amendment in Australia, Switzerland and Germany 
exhibits interesting variations on what we have so far observed. In^ 
each of these countries arrangement.s are made for reference of the 
amendment to the people for ratification or rejection. In the first 
two countries such referenda are obligatory, in Germany they are 
optional. In Switzerland and Germany, further, a proposal to amend 
may come directly from the initiative of the people. 

In Australia the process is as follows : * the amendment must be 
passed by an absolute majority of each House of Parliament, and 
between two and six months afterwards must be referred to the 
electors in each state. In order to overcome any difficulty arising out 
of disagreement between the Houses as to the amendment (quite 
possible in France until the necessary coincidence of views is produced 

^ miQ meeting is at VersaiUee, some say in older that there may be no disturbance 
fay the proaimity of the volatile Parisians, others that only Versailles has a hall cap- 
able of accommodating over 900 peoide with dignity. 

* Disestablished Versailles as the seat of the £xecative and Parliament. 

* Z/OW, 14 August 1884, Art. 3. * Ibid.. Art. 4. 

* OonMutioHal Law of 10 August 1920. See Delpich et Laferriire, CoMlitalioiia 
ModemtiilOS8).p.l3. 

* Dugnit, TratU, 1924, IV, 038 ft. ’ Esmein, EUmmts, 1921, U, 501-11. 

* Law, 14 August 1884. * ConMatioa, Chap. 8, At. 128. 
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bj infoimal bargaining) the House proposing it may repass it again 
after an interval of three months (in ^e same or the next session) 
with or without amendments ofEered by the dissenting House, and it is 
submissible to the people whatever the attitude of the other House. 
The ratifying vote is a majority of all the electors voting ; and a 
majority of states must approve. This is a simpler process than that 
of the U.S. A., yet it preserve.8 the quality of distinguishing the process 
of amending the constitution from that of amending the ordinary 
laws, provides for deliberate popular assent and State rights, and makes 
for stability without stultification. It gives a fundamental quality 
to fundamental laws, yet avoids, by its moderation, the demoralizing 
effect of over-much rigidity.* 

The democratic element, which is also an element lending dis- 
tinctiveness to the constitution, was in European constitutions first 
used by Switzerland where the referendum is indigenous, and here 
more importance is still accorded to it than elsewhere.- The first 
Helvetic Constitution (1797) made arrangements for ratification by 
the primary assemblies. In a few years tragic events wrecked the 
Republic. Thenceforward to 18.30 there was a slow building up which 
included the popular constituent power. It was merely a matter of 
time for tliis to be more thoroughly organized and embodied in the 
amending process of the cantons and the Federation. To speak of the 
Federation only, political evolution since 1848 has resulted in this 
method of amendment.® (1 ) A distinction is made between total and 
partial revision. Either council, by the ordinary legislative procedure, 
may pass a resolution for total revision, and if cither council docs not 
agree to the question whether there ought to be amendment it is referred 


* The intention to refer to the people on tho action of either Iloiue has been 
materuUy affected by tho decision of the Governor-General in 1014 — that the power 
to refer must be used strictly arconling to the wishes of the Ministers, thus depriving 
the Upper House of its independent positiim (see Keith, Hcspontiblr (loremmfst in 
the Dominion*, Oxford, 1S2S, 11, OtiO). The Keferenda held have yielded mainly 
negative results. Amendments concerned with the date of office of Senators (1004) 
and Compulsory Military Service for recniitiug overseas Forces (lOlfi, 1017) were 
(the latter on the rn'rond rH-rosion) ratilH.d. On the other liuiiil, tim proposal that 
the Oimmonwealtb should take over State debts was rejected in 1010 ; tho Consti- 
tution Alteration (Legislative Powers) Bill of 1010 was rejerttsl in 1011. The Bill 
proposed to give additional powers to the Commonwealth Government in eonnexion 
with trade, control of corporations, lalnur and employment, prevention and settle- 
ment of industrial disputes, combinations and monopobes. A second Bill for the 
Nationalization of Monopolies was also rejected (1911). In 1913 the former Bill was 
re-sobmitted and again rejected, each proposal being submitted separately. In 
1919 Victoria, Queensland and Westeni Australia rejected the projxisod amendments 
(which had been modified) for the third time (ibid., p. 991 ff.). A minority of the 
Royal Commission on the Constitution, appointed by the Bruce Government m 1927, 
favour an easier method of amendment, pp. 243-7. 

* The hist^ of the cantons and the Federation is sketched in detail in Botgeaud, 
op. dt., Bk. in. 

* Constitution of Sun** Republir, 1874 (as amended in 1891 to introduce tho con- 
stitutional initiative. Chap. Ill, Arts. 118-23). 
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to the people ; or the queRtion is referred, if .50,000 voters demand a 
total revision. If the vote is in the affirmative, then new elections of 
both Houses to prepare the revision take place. (2) Partial revision — 
i.e. amendment proper- -is proposed by the two Houses acting under 
their ordinary proc^nre, or by petition of 50,000 voters. (3) The 
revised constitution, or amendments, must be referred to the people 
and accepted by the majority of voters, and by a majority of the 
cantons. The constitutional initiative may occur in the form of 
separate general suggestions or completed bills : if the former, then 
the Federal Assembly, if it agrees with the sense, must draft an appro- 
priate amendment and refer to the people. If the Assembly disagrees, 
it must first refer the question whether there shall be a revision to the 
people ; and if the answer is afiirmative, the revision must be carried 
out by the Assembly. Should the petition be already fully drafted, 
the Federal Assembly may at once refer it to the people ; or, dis- 
agreeing with it, may submit an alternative or a motion to reject, 
along with the petition, to a referendum. * 

What is the net effect of this method of amendment ? It gives the 
<'on.stitution a majesty greater than that possessed by the ordinary 
laws. But the difference, when compared with Swiss legislative 
methods, is not so great, as when this method is compared with that 
which prevails in other countries. For the Referendum and the Initi- 
ative are an important part of Swiss ilemocracy frequently used for 
ordinary legislation ; exc(>pt that in the Federal constitutional matters 
the referendum is compulsory, but in ordinary legislation is optional, 
while the Initiative requires a support of .jtl.WK) voters for consti- 
tutional matters and only for onlinary legislation, that is to 

say, it is more difficult to interfen* with what we considered the more 
fundamental law. .Secondly, voters is about 8 per cent.^ of 

the total qualified electorate in Switzerland, and is not a large number 
to organize with modern methods of transport and communication. 
Thus there is combined with the extra inaje.sty and the solemn con- 
sultation of the p^srplc. the organized pos.sibility of easy change. 
Advantage has been t)>k<>n of this, for .since 1874, fourteen amendments 
have been offered by the popular Initiative of which five have been 
accepted.® In the some time, some thirty amendments have been 
proposed and submitted to the people by the .Assembly ; and of these 
twenty-four have been accepted. The possibility of the Initiative 
has stimulated the enterprise of the Assembly, and the enterprise of 
the Assembly has reduced the need for the Initiative.® Nor has the 
fear of constitutional rashness been warranted by Swiss experience. 

® The matter is disrufiaed in some detail in Fleincr, SfhwfizerUrhts 
rtcht (Tubiui^, 1923), pp. 390- 8. 

• Ibid., p. 298. » Ibid., p. 315. 

* Cf. F. Bonjour, Ifrot IJeniocraet/ in Operation (1920), pp. 142, 143. 
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Tboog^ it has been possible to undo, as easily as to establish, an 
amendment there has been no leTeisal, and liti^ modification. The 
process is deliberate, not difficult, and its value is partly crested by a 
set of conditions peculiar to Switzerland : long experience of demo- 
cratic institutions, comparative simplicity of its problems, and the 
smallness of the country which sets much easier problems in the 
psychology of propagan^ than in larger countries. 

The German constitution of 1919 was obliged to draw its amending 
process directly from foreign experience and reason, for the constitution 
of 1871 was based upon such a peculiar set of circumstances, that it 
could afford no guide. The constitution of 1871, being designed to 
secure the hegemony of Prussia and at the same time to offer safeguards 
to the large states of South Germany like Bavaria and Wurtemberg, 
and being, too, an arrangement of Princes and not of peoples, the 
effective amending power was in the Federal Council, the Bvndesrat. 
More particularly the Constitution ordained that ‘ Alterations in the 
Constitution take place by way of legislation. They are considered 
as rejected if they have fourteen votes in the Federal Council against 
them. Those provisions of the Constitution of the Empire, by which 
certain rights are established for separate States of the Confederation 
in their relation to the community, can only be altered with the consent 
of the State entitled to those rights 

The constitution of 1919 has a strongly democratic character 
acquired by the manner of its foundation, and embodied in its sub- 
stance. It also contains a comprehensive Bill of Rights. It was 
necessary to provide for movement and also for stabihty. There have 
consequently been mingled the ideas of tpeoial majorities in the repre- 
sentative assemblies, the initmtive of the people. 

Let us first consider the problem as it presented itself to the framers 
of the constitution. The essential problem still lay, as before, in the 
position of the States forming the Federation. The first impulse of 
Prensz, in his original draft of the constitution, was to make amend- 
ment slightly more difficult than ordinary legislation. While this 
required but a majority of a quorum (one-half the legal membership 
of Parliament), the amending process required a two-thirds majority 
in a quorum of two-thirds of the legal membership of both Houses — 
Bekhstag and State Council. Besides this, amendments were to be 
ratified by a popular vote.* After the representatives of the states 
had discussed t^ draft, the amending process was slightiy altered 
by the omission of the compulsory referendum, and its use was limited 
to cases of disagreement between the Beichsrat and the Beichstag.* 
This was apparently due to the attitude of the states which desii^ 

^ CoiuUtulion, 14, Oeneral StipnUtioii*, Sent. LXVm. 

' Art. 61, Entmaf: Sachmatigtr, 20 Jannsty 1910. 

' Arts. 23, Fart 4^ and 64. 
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a kas unitary syatem than Preosz had prescribed in his project, for 
Preuaz had intended to overcome resistance to a future extension of 
Federal power by providing that, in the ultimate resort, the decision 
should lie with the whole people.^ Two things in fact weighed with 
Freusz ; the one was the necessity of greater dfficulty in amending the 
constitution in a democracy than in an autocratic state — ‘ experience 
shows that every people is the more jealous and cautious in the matter 
of constitutional amendments, the higher it sets the protection of its 
freedom by the constitution The second was the federal relation- 
ship. The extra difficulty of amendment tended to thwart the grasping 
of more powers by the Federal Authority. Preusz patently regrets 
this. 

‘ But on the other hand the National Assembly must not disregard the fact 
that those powers which are not now constitutionally transferred to the Reich 
will be more difficult of attainment later by the amending process. What, 
therefore, remains to the States in this constitution, is much mure secure than 
hitherto. But it is also important for the Reich to keep in mind this difficulty 
of extending its powers when it now proceeds to lay down what powers it is to 
have.’ * 

Little more was said in the Assembly on the question, excepting that 
a few interesting remarks were made by Dr. von Dclbruck on the 
importance of easy amendment, for without ease the amending process, 
he said, became a ‘ manoeuvre de force'. ^ But the Eighth Committee 
on the Constitution took away from the Reichsrat (the Federal Council) 
equality of power with the Reichstag (the Popular Assembly) in the 
matter of passing amendments. The power was reduced to one of in- 
itiation, or of objection to a Reichstag resolution. But the Reichstag 
might override either the initiative or the objection of the Reichsrat. 
In the finally accepted form (Ait. 76) of the constitution, it was 
arranged, that if the Reichstag oveiridesj the Reichsiat’s objection, 
this body may press its objection within two weeks, and demand a 
referendum. This arrangement, giving the Reichsrat the power to 
impose a referendum, was introduced in the Assembly, whereas the 
Committee’s draft had arranged to leave the President a discretion in 
the matter of the referendum.* Finally, the Assembly, at the last 
moment, and hurriedly, voted the inclusion of the initiative for consti- 
tutional amendments,* as apparently, a corollary of the referendum 
and the initiative in ordinary legislation : ‘ If a constitutional amend- 

> X think this can be eBtabliahed (a) from Preuez'e general altitnde to the problem 
of German federation ; (6) by hie explanation of the article relating to the amalgama- 
tion of small states with each other in the speech of 28 Februaiy 1919, Heilfion, J)m 
Drultche Kaiiontdveraammlung,vm 1919, II, 689, in which he says that the referandom 
in this matter is a oliimsy instrument bat at least is an uttimum remeiiitm ; ai^ 
(c) by the passage'iluoted in the text. 

• HeUfrm. II, 698, 099. • Ibid., 11, 954, 955. 

* Bericht und ProtokoU des 8. Aussohnsses, p. 308 If. 

' Bee HeUJnn, XL 
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ment is to be decreed by a referendum consequent upon the popular 
initiative, the assent of the majority of qualified voters is necessary 
This makes amendment by the initiative more difficult than the 
popular decision in ordinary legislation, since in that case, no more 
than a simple majority of actual voters is required.* The number of 
voters needed to initiate legislation, constitutional or ordinary, is 
one-tenth of the total qualified.* 

Thus, in fact, three things have been accomplished : additional 
difficulty and majesty has been lent to the constitution : a mobile 
element has been introduced in the form of the constitutional Initiative 
whereby one-tenth of the voters, that is, about 4 million voters, may 
legally put the Reichstag on its mettle, causing it, if it disagrees with 
the suggested amendment miens volens. to put it to the country, 
though with a statement of its own views thereon ; and lastly, it 
offers the states a special .safeguard against Federal encroach- 
ment. 

This last element in the amending proce8.s is of special importance 
in a Federal constitution, and all Federal constitutions pay special 
regard to the fimdamental nature of Federalism by such arrange- 
ments. We have already seen this in the case of Germany, and in 
the case of the U.S.A. Switzerland demands that there shall be a 
majority of cantons as well as of voters for constitutional amendments, 
and BO does Australia.* 

The Ainendinq Process and Great Britain. The chief distinction, 
then, between constitutions, from the standpoint of form, is in the 
amending process. Wlio has the power to alter the constitution is 
master of the State, and the amending clause gives this power. Every- 
where except in England this has b^n made exceptionally difficult ; 
and difiiculty is established to provide the advantages of cons<*rvation 
of a set order of social rolation.ship.s, and to secure deliberateness, 
in the hope that from this will issue respect ; and both respect 
and growth are sought for in popular ratifieution and initiative. 

Is Great Britain the worse off for making no special rules con- 
cerning constitutional amendments ? Now, any State in which care 
is not bestowed on the reform of fundamental institutions wastes its 
well-being, physical and spiritual. Care is fundamental : not tmliruj, 
nor a difficult amending process. If care, a rational weighing of all 
factors, is possible and probable, without artificial compulsion, then 
this is plainly unnecessary. None of the fundamental institutions 
is, in fact, treated without due circumspection. The great consti- 
tutional changes of the past century have, indeed, come slowly 

1 Art. 76, Clause I, Part 4. 

* Ezoeptmg in the cose of Art. 75, when the Teforendam is used to ovsnome a 
nsolution of the Beiohstag ; there too a majority of qualified voten is neoenaty. 

* Art. 73, regulating the Referendum and tlio Initiative. 

* The Conetitulion o/ the Commonmallh, Chap. VIll. 
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rather than rapidly, and what is more they have all been preceded 
by long years of consideration and party manoeuvres, and even by 
collaboration between the parties. In recent years this constitutional 
conservatism has even taken the form of a tentative convention. 
The reform of the House of Lords in 191 1 was preceded by two elections, 
and in 1923 a special appeal was made to the country on the question 
of Protection. 1 At other times legislation of great importance has 
been introduced at the end of a s<‘S8ion in order that the country might 
have the opportunity to reflect before the vital debates occurred : 
examples of this arc the Health of Towns Bill in 1847 “ and the Educa- 
tion Bill of 1917.® Further, other legislation, like the Local Govern- 
ment Act of 1929, is introduced only after all the interests have been 
consulted and have had the opportunity to urge amendments to the 
original project.® The recommendations of Royal Commissions usually 
precede the drafting of laws, and the.se reeommendations are made 
only after exhaustive inquiries. Alt in all, by its practice the British 
Constitution has gone, far towards providing for extra dehberation in 
matters of fundamental importance. Finally, in many cases, especially 
to do with the electoral system, foreign affairs, and imperial organiza- 
tion, the government of the day seeks the co-operation of the opposition. 

‘ ‘ I have boon urged (o try and avoid that pledge, (made to Bonar Law in the 
previuiiH year) aa mneh ub |H)bMliIe, but 1 bate bttic bki'U in linduig wayn round, and 
it wan no temptation t<i me to try and go on aixl kec]) in ofliee using means that 1 
was etinvinet-d were useless (or iny’pur(Kibe : and it seemed to me that my only coarse 
as an honest man was to place my view.s Iwfore the country and take my ehanee. . . .’ 
— Uanmrd (1H23), Vol. CLXVl'lI I’rime Minister's (Stanley Baldwin's) An- 

nouncement. The comment o{ the lAhiral .Umja-.inf (I>. IH23, XXXI. 7II) upon this 
decision was contined to the ]iuhiieation of the Liberal Party Manifesto which began 
as follows: ‘The tJovernment, eleeti'd twelve months ago on a programme of live 
years’ tranquillity, has suddenly deeitlisl to plunge the country into the turmoil of 
a Ueiieral Election, on the allegation- unpniied and unprovable- that Tariffs are 
a cure for unemployment. . . .' 

’ Viscount MoriHWh ' nun mg for the lieeuud time (or leave to briug in a Bill (or 
the Improvement of Public llealtli, especially in our towns and cities’ referred to 
the defeat of the Bdl in the pnnioiis year: 'The cireuuiatanees of that Session, the 
space of time that could Is- devoted to the measurt', the inherent diffiuulty of the 
subject, the attempt, jierhaps, to compass too nim-li by Uxi summary methods — may 
have all liome their part in it. , . .’— UnnmnI (IKtW), Vol. Xt'Vl, '305. 

’ ‘ It is because the Government feel that in this sphere of administrative action, 
so decisive and fundamental in its consequeiires, there should be no suspicion on 
the part of lion, monihcrs that we are anxious to force the pace or to preclude 
a fuU and dispassionate criticism of our prujxisals, that 1 am standing at this Box 
this afternoon. We an< aware that under the pressure of Parliamentary business 
it may nut Iw possible fur us to priK'ced very far with this measure during the current 
Session, but we ate ncrertbeless desirons of taking tliis opjiort unity, while the Summer 
Hecess is still in the future, of piescntuig our Bdl for the cuiiBidcratioii of the Honse 
and of the country.' — UaumrH (1917), Vol. XCV'II, 793, President of the Board of 
Edocatioii (Kt. Hon. Herbert Fisher). 

* See for example : (i) I’rovisiunal proposals (on Poor Laic Kcfnrm) prepared for 
circulation to the London t'ounty Council, As.suciations of Local .Authorities and 
others uoneemed, as a basis for consideration and discussion (issued l)<<cemhcr 1926) ; 
(ii) Citcular 068, Poor Lme Reform, To Board of Guardians, 2 January 1920 ; (iii) 
Ministry of Health, Tenth Annual Iteport. 1928-9, Cd. 3302. Similar procedure 
was followed with regard to the liiiancial proposals. 
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It is almost impossible to damage either the ' liberties of the 
subject ’ on the one hand, or ‘ necessities of State ’ on the other, 
vilhoat so much advertisement that injustice and unwisdom are sure 
of detection. Yet the possibility remains that in abnormal times, when 
excitement has been roused to an uncontrollable intensity, unwise 
things will be done, or acts committed which sting by their injustice 
and leave a mood of smouldering resentment. Occasions may arise 
such as those which produced the Trades Disputes Act of 1927. The 
advantage of the British Constitution is that errors may be reversed 
by an oi^inary majority. What is fundamental, in short, is left to 
the people to decide, and they are also left to decide whether this 
shall be amended. They are expected to control themselves instead 
of being controlled by the constitution. It is as easy to remedy 
mistakes as it is to make them. Is it worth while, then, to (a) set 
up a special amending process which implies (b) a distinction between 
fundamental and other laws which implies (c) a written constitution 
which involves (d) the possibility of some other authority to declare 
Parliament’s resolutions invalid 1 This would have serious efiects 
upon the whole tenor of EngUsh political behaviour and organi- 
zation. My personal view is, that it is not worth while to go to these 
lengths in order to safeguard against remote and rare possibilities. 
It is good that the responsibility should rest heavily upon Parlia- 
ment ; that it should therefore rest heavily upon the political 
parties ; and that it should therefore rest heavily upon the people 
themselves. 

Such an issue was raised during the debates on the Parliament 
Bill in 1910. The House of Lords, it was said, was the only existing 
defence against the interference of a chance majority in the House of 
Commons with fundamental institutions. Since the powers of this 
House were reduced to mere suspension for two years in the case of 
ordinary laws and practically abolished for money bills, there was 
no safeguard at all against the rashness of the lower House. Two 
altomatives were suggested ; either the reform of the composition and 
fortification of the powers of the House of Lords, or failing that, the 
institufdon of the Beferendum.^ It was said, that until that time the 
House of Lords had, indeed, acted as an assembly for referring bills 
of fundamental importance to the people ; for were these bills mutilated 
or rejected by the House of Lords the result was their re-inclusion 
in the parly programme and their further recommendation in election 
campaigns. This argument did not prevail, since it was clear that the 
only fundamental institutions which the House of Lords had until 
then safeguarded were those opposed by the Liberal Party as being 

* Cf. Spender, Life of Sir Henrv CamjMl Bannerman, 11, 361-6. Cl. Sir 
WQliun Harooiirt’s protest, on 14 Febroatr 1894. (Cited in Gardiner. Life of Sir 
Wm. Baramrt (1823), n, 266.) 
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unjostly {undameatftl, and ripe for amendment, if not for abolition. 
The iesne is still open. 

(iii) The Supremacy of the Constitution. If one element in 
the fundamentality of the constitution is its paramountcy as a regulator 
of political behaviour, how is this paramountcy secur^ ? It ceases 
to be fundamental unless its principles are impressed upon the legisla- 
tive, the executive and the j udiciary. How is tl^ supremacy organized ? 
States fall into two great classes, in one of which constitutionality is 
ultimately interpret^ by the Courts of Law, while in the other, 
political institutions, of which the representative assembly is the most 
important, as the law-making and executive-controlling institution, 
themselves determine the constitutionality of their actions. In the 
first group occur, principally, the U.S.A., Australia, Canada, and 
Switzerland : in the second, Great Britain, France, and Germany, 
although the latter shows, since 1919, a tendency to enter the first 
group. For the sake of convenient exposition we will examine the 
U.S.A. and England as archetypes, and introduce any consideration 
of other countries but briefly. We wish to know (a) what is the nature 
of the difierence, (i) how it arose, (c) its meaning in terms of political 
institutions, (d) the effect thereof upon the general character of 
political behaviour. 

(a) The difference, broadly, between the two countries is this, that 
in the first no body has legal authority to declare an act of Parliament 
or of the Chambers invalid, or to overrule Parliament's clearly expressed 
opinion as to its meaning ; * whereas in the U.S.A. any act passed by 
the Congress, upon challenge by an interested party, is compared 
with the terms of the constitution, and if found in conflict therewith 
is declared unconstitutional, and, as such, of no effect. In England 
and France there is in effect parliamentary sovereignty, in U.S.A. the . 
constitution is supreme, and that supremacy is maintained by the 
power of judicial review. Parliament is not legally bound to respect 
anything, but Congress must respect the limits set by the constitution, 
the eighteen articles giving it power, and prescribing the rights of 
individuals and states. The ultxmate guardian of these limits and 
rights is the judiciary, whose summit is the Supreme Court of the U.S.A. 
How did this difference arise, and what are its effects ? 

* When of comae the meuilng ia not clear, the Comts of Law arc compelled to 
fall back upon their own oonoeiitiona of public PoUct. Cf. Harvard Law Seritw, 
November 1928 : Wii^dd, PuHic Policy in Ike Bnghek Comnum Law. Of comae, 
further claims were made for the power of the Goi^ to overrule the law-making 
authority, but thia mi^y at a time when that authority was the Crown and he 
Councils. Cf. Holdswortii, A Hielory of SnglUk Law, IV (mat published 1924), 173 : 

' Under the leadership of Coke, the common lawyers were elaimin p that the oommoin 
law administered in ui^ courts was the supreme law, to which even the prerogative 
of the Crown was subject. . . .’ Cf. Bonkom'e Cate (1809), 8 Co. Bep. 107 ; Day 
e. Bavadge (1623), Hobwt, 87. See also Dickinson, Adminudrative ./vstirr and (as 
Supremacy of Law m (he United Stale*, 1927, Chap. IV. 
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{h) It is easier to explain the manner in which Ametioan derek>p> 
ment began to diverge from English, than to say why it did. It seems 
natural that where there is a written constitution its binding power 
must be proclaimed and guarded by some institution ; and if there 
is to be a binding force at aU in a constitution, it ought to bind Farlia* 
ment as well as other institutions. Yet, in fact, this logic has not 
been adopted in France, where there is a written constitution, and 
though there are eager champions of it there are as vigorous opponents ; 
nor were the Courts of Justice in Germany before the War permitted to 
review legislation, and even now whether they shall do so is unsettled. 
Nor does the Swiss Federation submit to judicial review, but only 
the cantons.' Why, then, the U.S.A. I In spite of the eflorts of 
American historians and political scientists and constitutional lawyers, 
the matter is still a little obscure. 

There are two main possibilities ; that the Courts at a certain 
point of time simply took this power and exjH'dicncy paused its con- 
firmation, and (or) the Fathers of the constitution really intended 
that there should be judicial review. The first is demonstrably true. 
But the question of intention is still obscure ; and the best that has 
so far been done to review the situation at the time of the framing 
of the constitution has yielded these results. (1) Both the English 
constitutional conflicts of the early seventeenth century and the 
American rolonial case against England rested upon the notion of a 
Fundamental Law. (2) In England, the struggle resulted in the 
establishment of Parliamentary .supremacy, but, in America, constitu- 
tions were actually created by the People in whom sovereignt y inhered ; 
Parliaments were the creatures of this sovereignty, and therefore 
subject to the Law which created them. (3) The Constitutional 
Convention of 1787 was called partly— very largely, in fact -in order 
to create a defence against the crude State parliaments which were 
pursuing a jealous separatism, and which threatened, moreover, 
private rights like the keeping of contracts.* (4) Some of the States 
had already tentatively commenced judicial review,* and the most 
notable fibres of the Convention actually desired it.* (5) Virginia 
had even suggested that the Federal legislature should have power 
to review the con-stitutionality of state laws and to call forth the force 
of the Union against any State that failed to keep its obligations, and 

‘ Fleiner comuders this to bo unfortunate. 8»o F. Fleiner, Sehietueritehet Bun- 
dfaakulureclU, Tubingen, 1U23, p. 442 If. All Frderal acts aw oomnulscnv on the 
High Court. 

• See Madiaon in Farrand, 0 June ; ‘ Interference with these (pnvate rights and 
the steady dispensation of justice) were evils which had, perhaps more than any- 
thing else, produced this Convention. Was it to be supposed that republican liberty 
could long exirt under the abuses of it practised in sumo of the States ? ’ 

• ^ Corwin, Note V, on alleged Piecedeuts for Judicial Review, in The Uoctrine 
of Juavial Kervnc, p. 71 if. 

‘ Beard, The Supreme Court and the ('nmadulimi. New York, 1012, p. 17 ft. 
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that octo of the Federal legislature should he subject to the review of a 
couneilof revision composed of the executive and a part of the judiciary.^ 
(6) The belief that the separation of powers would fiecure the liberty 
of the subject, by preventing either legislative or executive encroach- 
ment, was one of the most comptelling ideas in American political 
philosophy, and it was pven point by the fear of wntemporary legisla- 
tures and the reputation of the Court, which, trained in the Common 
Law, were assumed to be deptcndable guanlians of private rights. 
The judicial ptower was therefore a definite and septarate power ; and 
this definiteness and separateness were expressed in the words of a 
Massarhusetts representative as a maxim than which ' none was better 
established ; Tliat the power of making ought to be kept distinct 
from tliat of cxpiounding the laws This view was shared by leading 
and most eloquent members of the Convention.- Yet in France 
and Switzerland the same doctrine, the separation of piowers, has been 
and is used, as an argument not for, but luiaiast. judicial review.® 

There is no article in the constitution expre.ssly declaring that it 
shall be interpreted by the courts, and by them alone. The only 
articles relative to judicial review are those on the constitution 
of the jmliciary, and it is argued, that the general principles of 
judicial review were so much a matter of course, owing to the various 
factors indicated aliove, that the articles must h msuuud to embody 
them. ‘ When, therefore, the convention adoptc*d Article III of the 
constitution vesting the judicial power of the United States in one 
supreme (’ourt and such inferior courts as congress shall from time 
to time establish,’ it must be regarded as having expres,sed the intention 
of excluding congress from the business of law-interpreting altogether.* 
Further, Section II of the same article provides that, ’ The judicial 
px)wer shall extend to all cases, in law and equity, arising under this 
constitution. . . .’ Therefore it must extend to the law-making 
piowers of Congress. And, finally. Article VI, Section I of the con- 
stitution runs : 

‘ This constitution, and the laws of the United States that shall be made in 
pursuance thereof : and all treaties made or which shall bt' made, under the 
authority of the United States, ukall be the supreme taw »/ the tend : and the 
judges in every state shall la' liound thereby, anythini; in the constitution or 
laws of any state to the contrary notwitlistanding.' 

The Constitution is made supretne loir. Even in the States, and 
even if State constitutions are contraiy. the coustitution shall prev'ail, . 
its guardians being the judges ! This latter sc'ction wa.s the alternative 
propmsed by the New Jersey Plan, the project of the smaller states 

* Forrond, 1. • t’orvnn, op. cit. 

' Cf. Haurioii, Prineipes de droit ConsUtutionml, lidn. 111:19, p. 270. Hauriou, 
however, is in favour of judicial review. Dugnit, 111, 073 ff., is strongly of the opinion 
that the separation of powers theory requires judicial review. 

* Corwin, p. 42. 

14 
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in the eouveniaon, to the Yiipiua plan which would have sabjeoted 
the states to the Federal Congress, and it follows the New Jeteey Plan 
almost word for word. The eonstitution, then, it by this artide, the 
supreme law of the land, and by Article III the Judicial power shall be 
vested in one supreme Court, etc., etc. It is argued that this conclusion 
was intentional. But all that we have to-day is a proof of the con- 
temporary need for judicial review, and some proof of its desirability. 
Unfortunately, no express resolution was taken on this matter in 
the convention : nor was there a definite discussion upon it. We 
are in the realm of conjecture : and all that can be said is that probably 
the convention desired it.^ 

In commending the constitution to the States for ratification, 
Hamilton, in No. 78 of The Federalist, is definite and emphatic about 
the power of judicial review.* Nothing could be clearer or more 
uncompromising than his statement. Its trenchant terms do seem to 
take for granted the law of the matter as implied in the constitution ; 
and Hamilton was a delegate to the convention which made it. These 
terms reveal in the most graphic fashion the enormous gulf between 
the American and the British constitution. 

Is it not an ironical commentary upon the supposed definiteness of 
written constitutions, that the most characteristic feature in which 
the American is different from most other written constitutions, its 
principal distinction, is placed so uncertainly in the constitution, and 
has to find its rightful position by an appeal to what may have lieen 
in the minds of those who framed itt 

Marbury v. Madison and McCulloch v. Maryland. The law was 
hammered into its place in two famous cases deciderl in the >Supreme 
Court under the Chief Justiceship of John Marshall, a strong supporter 
of the Federation against the States, a vigorous upholder of judicial 
review. The first was Marbury r. Madtson (1803), and the .second 
McCulloch V. Maryland (1816). 

The opinion delivered in the first deserves extensive quotation, 
because it is not merely an essential part of the development of this 
peculiarity of the American constitution, but also a commentary upon 
written constitutions. The case was an issue between Marbury,* who 

* Cf. C. Beard, op. cit., p. 55. la the sertee of pamphlets on the Cunetitution 
coDeeted by Ford than ie hardly s mention of judicial renew, and where it is men- 
tioned there is no sign at all that the authon hod m mind what it has come to be. 

* Tkt Federaiiat, 78, pn. 484, 485 : ‘The infiTpretation of thi* laws is the proper 
and pccnlior prorince of the (‘ourts A Constitution is, m fact, and must he reg^^ 
by the judges, as a fundamenfal law. It, therefore, belongs to them to ascertain 
its meaning, as well as the mining of any particular act prurcedmg from the h^- 
lative body. If there should happen to be on irreeoncileable variance between the 
two, that which has the superior obligslion and validity ought, of course, to be pre- 
ferred, or, in other words, tho Ooiutitatiun ought to be jirefcned to the >Statiit<>, 
the intention of the peoplo to the intrnlioii of their agents.' 

* Marbury «. Madisou, Berretsiy of State of the (initerl Statin, Supreme Court, 
180S, 1 Crouch, 137. 
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olumed title to a commiasion of justice of the peace, and James Madison 
who should have delivered the commission to him. Marbuiy asked 
the Court for a momdmms commanding the deliveiyof the Commission. 
Marshall gave judgement, refusing the writ on the ground that the 
Supreme Court had appellate jurisdiction only, and that this action 
was original. The action had been brought under the Judiciary Act 
of 1791 passed by Congress empowering the Court to issue writs of 
mandamus to any courts or officers of the U.S.A. This clause Congress 
had not the right to make, /or the emsMutwn limited the Supreme Court 
to apixllate jurisdiction. Thereupon, Chief Justice Marshall asserted 
the supremacy of the Constitution and the power of judicial review.^ 

These are the weightiest passages (I italicize significant phrases) : 

‘ The question, whether an act repugnant to the constitution can become the 
law of the land, U a question deeply iuteresting to the United States : but happily, 
not of an intricacy proportioned to its interest. It seems only necessary to 
recognize curtain principles, supposed to hare been long and toeU established, 
to decide it. Tliat the people have an original right to establish, for their future 
government, such principles, ns in their opinion shall most conduce to their own 
happini-ss, is the basis on wliich the whole American fabnc hns been erected. 
The exercise of this original right is a very great exertion ; nor can it, nor ought it 
to be frequently repeated. The principles therefore, so established, are deemed 
fundamental. And os the authority from which they proceed is supreme, and 
onn seldom act, they are designed to be permanent.’ 

' This original and supreme will orgamzes the government and assigns to 
different deiiartmcnta their respective powers. It may either atop here or 
establish certain limits not to be transee^ed by those depnrtmenta. ... It is 
a proposition too plain to be contested, that the constitution controls any legis- 
lative act repugnant to it ; or, that the IcgUlaturo may alter the constitution by 
an ordinary law.' 

‘ BcIwm'U thisic alti'rnativus there is no middle ground. The eonstitution is 
either a superior, paramount biw, iinchangenlile bg ordinary means, or it is on a level 
with onlinary legislative acts, and like other acts, is alterable when the legislative 
shall please to alter it. If the former part of the alternative be true, then a 
legislative act contrary to the constitution is not law : if the latter part be true, 
then written constitutions are absurd attempts, on the part of the people, to 
limit a power, in its own nature illimitable.’ 

' Certainly all those udio haiv framed uritlen constitutions contemplate them as 
forming the fundamental paramenint law of the nation, and consequently the theory of 
every such government must be, that an art of the legislature, repugnant to the ronslitu- 
tioH, is void. 

' This theory is esieiUially attached to a uritlen constitution, and is cnnseqnenlly 
to be considered, by this court, as one of the fundamenlat principles of our socleti/. 
It is not therefore to be lost sight of in the future ronsideralion of this subject. . . . 

* So if a law bo in opposition to the constitution, if both the law and the 

* In view of recent attacks on judicial |iower Marshall * welcomed the opportunity 
of fixing the precedent in a cose in which his action would necessitate a decision in 
favour of his pohtioal opponents ’. — ^VVanen, The Supreme Court in United Slates 
•History (1928), I, 213. 'It must be noted that to contemporary opinion the impor- 
tanoe of the decision lay in its alleged uvaaion of the Executive prerogative (i.e. 
that the Court might issue mandamus to a Cabinet official who was acting by dino- 
tion of tlin I’rcsident '), op. eit„ p. 2.33. Cf. also Heveridge, f.t/r of .tnhn Marshall, 
Vot. Ill, Chaps. 2 and 3. 
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oanstitulaoii apply to a partioular case, so that the court ronst either deoide that 
ease oanformably to the law, disregarding the oonstitution : or conformably to 
the constitution, disrtjgarding the law ; the court must determine which of these 
conflicting rules governs the case.* This is the very essence of judicial duty. 
The other view, ‘ . reduces to nothing what we have deemed the greatest 

improvemint in political institutions — a written constitution — and would of 
itself be sufficient, in America where written constitutions have boon viewed with 
so much reverence (is this a sarcastic refiTcnec to French written constitutions, 
which already numbered four and which hud not re-strained the Icgislatiin- ?), 
for rejecting the construction. But the peculiar expressions of the constitutions 
of the United States famish odiiitiunal arguments in favour of its rejection.’ 

These principles were re-inforced and applied to the supremacy 
of the Federation over the States in McCulloch v. Mari/land. But the 
prinripal importance of this case is its statement and application of 
the doctrine of interpretation known as ‘ implierl powers The 
issue was this : * Congress had passed an act in 1816 incorporating the 
Bank of the United States. A branch, was established in Maryland. 
Maryland imposed a tax upon notes issued by any bank or branch 
thereof established without its authority. McCulloch, the cashier of 
theMarylandbranch, appealed against the judgement of the Maryland 
Courts. The Supreme Court, speaking through Chief J ustice Marshall, 
ruled that Congress had the right to incoi^iorate such a bank, and 
therefore the States must not thwart the use of this power liy taxation. 
There was, indeed, no specitic power given in the constitution to the 
U.S.A. to establish such a bank. But this was merely because every- 
thing could not possibly be expressly included in the constitution. 
Nothing excluded from the constitution ‘ incidental or implied imirers ’. 

‘ Thus leaving the question, whether the particular power which may lieeome 
the subject of contest bus been delegated to the one government, or prohibited to 
tile other, to depend upon a Jatr conitrurtion of the whole inelrutnent. ... A 
oonstitution, to contain an occurute detail of all the subdivisions of which its groat 
powers will admit, and of all the means by whieli they may be carried into 
execution, would partake of the prolixity of a legal code, and could scarcely be 
embraced by the human mind. It would probably never be understood by the 
public. Its nature, therefore, requires, that only its great outlines should be 
marked, its important objects designated, and the mmor ingredients which com- 
pose those objects be deduced from the nature of the objects themselves. That 
this idea was entertained by the framers of the American constitution is not only 
to be inferred from the nature of the instrument, but from the language. . . . 
It is, also, in some degree, warranted by their having omitted to use any rostrictivo 
term which might prevent its receiving a fair and just interpretation. In 
considering this question, then, we must never forget, that it is a conelilution 
we are expounding.’ 

Very well : of wbat general power is the power to establish a bank 
a fair corollary ? Of the power of the sword, the purse, external 
relations, and the government of industry. 

' Ate not these Hamilton’s words T (of. note 2, p. 2ln). 

* McCulloch V. Marylaud, ft lU., •Supremo Court of the United States, 1810, 4 
Wheaton, 310. 
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' It may with fp«at jreaaon bo contcndod that a ){ovcrninont, cntriutod with 
8ttoh ample powen, on the doe ozecution ol whirli the happinetie and prosperity 
o{ the nation so vitally depends, must also iw entrusted with ample means for 
their execution. The power iMiinj; given, it is the interest of the nation to facilitate 
its execution. It can never lie their int4>rest, and eiinnot be presumed to have 
been their intention, to clog and emliarrass its exerution by withholding the most 
appropriate moans. ... It is then, the siibjivt of fair inquiry how far such 
moans may be employed.’ 

Indeed, to the enumeration of (‘ongre.ss’.s powers. Is added that 
of making 

‘ all laws which shall hr ncrtitary ami iiroijrr,for rarrifimj into rjecention Iheforr^ing 
powers, and all other jmuvrs rested hi/ this eondiMion in the government of the 
Itniled Stales, or any deiiartment thereof'. 

Of tlie degree of necessity, said Marshall, Congress is properly the 
judge, not the Courts. 

‘ Ijet the end lie legitimate, let it la- within the scope of the constitution, and 
ail means which an- ap|iropruitr, which arc plainly adapted to that end, which 
are not prohibited, but consist with the letter and spirit of the constitution, arc 
constitutional ’, and, ‘ ... to undertake hero to inquire into the degree of its 
necessity, w'ould bo to pass the line which eireiimscribos the judicial department, 
and to tn'ail on legislative ground ’. Finally. “ that the power to tax involvca 
the power to destroy : that the power to destroy may defeat and render useless 
the power to create: that there is a plain repugnance, in couforring on one 
government a power to control the constitutional measures of another, which 
other, with respect to those very incasnnsi is declarctl to bo supremo over that 
which exerts the control, art* ppojiositions not to lie denied ’ : and therefore, ‘ the 
states have no power, by taxation or otherwise, to retard, impede, burden, or in 
any manner control the operations of the coustitutional laws enacted by Congress 
to carry into execution the powers vested in the general government. This is, 
we think, the unavoidable consequence of that supremacy which the constitution 
has declared’. 

Over a century hits elap-sed since these judgements were rendered. 
The doctrines were often disjmted, but judicial interpretation survived 
them, and the power of the Courts to review' the constitutional validity 
of laws is the most striking feature of the American political sy.stem. 
From 1789 to 1921, 30,00(1 ca.si's came before the Supreme Court, 
judgement upon which decided the validity of the laws and the meaning 
of constitution. In tho.se ca.ses fifty-three laws were dwlared uncon- 
stitutional. > 

Schools of judgement have been synthesized in the brains of political 
and constitutional theorists : there an* ‘ strict constructionists ’ and 

* No wtimale of the importance of judicial review can lie baaed only upon these 
or any figures. Its importance can only be judged hy importance of the cases reviewed 
and reviewable. We show later that aouio of these are of suprciiio (KiUtieal signifi- 
cance, The doctrine of iniphed {rawers is well illustraW in the following cases ; Sere 
V. tilot (181U), a Cranch 332 ; American Insaranee Co. r. Canter (1S28). 1 Peten, 
611 ; HanhaU r. Gordon (1017), 243. 17,8. 621 ; Knrberry r. I’niled Slates (1921), 
258, U.S. 232; The Legal Tender Cases (1871), 12 Wallaiv, 467, 666. 568; Untied 
Slates e. KagauM (1868), 118, 17.8. 375. 
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* Ebeiid constructioniBts those who lean towards ‘ states righto ’ and 
those who subserve ‘ national centralization The doctrine of 
‘ implied powers ’ has given special scope to the discretion of the Courts, 
‘ To make all laws which shall be necessary and proper , . has 
been called the ‘ elastic clause and where there is no warrant at all 
in the constitution a doctrine of the ‘ inherent powers ’ of government 
has been enumerated. ^ What, then, is the import of this political 
arrangement ? 

Government by Judges. The constitution is superior to the judgment 
of the authorities it creates, and the Courts interpret the constitution; 
in other words, the Courts are superior to the judgement of all other 
institutions, including Congress. Now, there is no set rule of construc- 
tion which wiU unify the judgement of the 9 men who at any one time 
constitute the Supreme Court, or the many inferior judges throughout 
the country. The logic of construction is created by the judges ; 
it does not govern their mind. For logie is procedure and no more, 
but the decision of a judge depends upon the nature of the premises 
from which he proceeds. If by nature, or the conviction of learning 
and experience, the judge is individualist, as Herl)ert Spencer might 
have been, or favours small states as William .lames might have <lone, 
or like millions of socialists believes that the community has large 
rights of control over the individual, these convictions enslave juristic 
logic and unavoidably emerge in the judgement. Thus, two things 
are of importance in the power of the Courts : their rules of construc- 
tion, and the nature of their membership. 

There is no indisputably authoritative system of interpretation : 
nothing which is universally accepted. That which exists is a sj'n- 
thetic production of commentators and Law .Schools. It is a collec- 
tion of sayings and reasons extracted from judgements rendered. But 
the judges contradict each other. They contradict themselves —not 
always on different occasions. Their real motives do not always 
square with their expressed reasons. Obviously the rule.s are general 
and vague : and just as obviously their number complicates the issme 
and trammels the conscience. A fresh case is liable to call for a fresh 
rule, or such an application of an old one that it becomes unrecognizable 
without the services of intricate casuistry, as consideration of some of 
these rules show.^ 

‘ Cf. Miesovri v. HdUand (1920), Holmes, J. 

* The OoMtitutim {AmtoUtted), 1924, Senate Doc. So, 154, OStb Congrasa, Kint 
Seaeion. (1) The ends intended by the framers of the Constitution are to govern 
the validity of a lav. (2) The obvious ends must not be defeated. (3) Where the 
words are amUgnous the sense which is most consonant to the object in view must 
be adopted. (4) A ease caimot be ezoluded when the letter of the Conetitation 
admits, but where it can be shown it wae not in the minds of the framers. There 
must be practical not teohnioal oonstmotion. (6) TItat which is implied, i.e. fiurif/ 
implied, is as mnoh a port of the Constituilan as that which is expressed unamUga- 
oaaly(«eeoaaesoitedinfootnotB,p.213s«pra). (6) The (lommon Law of England, aoma 
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It will be seen how mimjr opportiuuties occur for the pereonal 
prejudices of the judges to have effect as part of the constitution of 
the U.S.A. Inde^ little else could be expected where a constitution 
of twenty-five Articles and 8,000 words was made to fit one society, 
and is expected to serve the entirely different one of to-day.* 

The transient problems of less than four million people at the end 
of the eighteenth century seemed permanent and necessary, and the 
thirteen sparsely populate agricultural communities could not but be 
altogether blind to coming things. How shall it serve a nation of 
forty-eight states, spreading over a diversified continent, with over a 

ptinci^oa of which were incorporated in the Constitution, should be scrutinized for aid 
in finding the meaning, but it must be remembered that some of these limitations 
ate in America applied to legislatures, while in England only the courts and the 
executive were anected. (7) The moaning of many of the provisions of the Con- 
stitution is ' best ascertained by bearing in mind what the law was at the time the 
Constitution and the amendments were adapted and ratified, not as reaching out for 
new guarantees, but as receiving siich as the law then recognized (8) ‘ The Con- 
stitution is not to be interpreted with the strictness of a code of lass or of a private 
eontract. The provisions for the protection of life, liberty and prosperity are to 
lie largely and liberally construed in favour of the citizens. (Indeed' which group 
of citizens when several arc in conflict t) In Fairbaim c. U.S. (181, U.S. 283) it was 
said ; ' The fine spirit oi Constitutional interpretation in both directions (grant 
of (lower and restriction of power) is to give full, liberal construction to the language, 
aiming ever to show fidelity to the spirit and purpose.’ (9) Some plav must lie 
allowra for the joints of the machine, and it must be .remembered that legislatures 
are ultimate guardians of the lilierties and welfare of the people in quite as great a 
degree as the courts ’ (Holmes, J., in Brmm v. TfnUer, 101, U.S. 591). Thetrfore do 
not interfere and overturn without exceedingly cogent reasons. (10) Even the role 
of pursuing the general objects cannot however l» followed in all cases. ' It will, 
indeed, probably be found when we look to the character of the Constitution itself, 
the objects which it seeks to attain, the (wwers which it confers, the duties which 
it enforces, and the rights which it secures, as well as the known historical fact 
that many of its provisions were matters of compromise, of opposing interests and 
opinions, that no uniform rule of interpnuatiun can be applied to it which may not 
allow, even if it does not positively demand, many modifications in its actual appli- 
cation to particular clauses,' etc., etc. (I'rigg r. Penntt/lmnia, 16 Fex. 610). The 
Constitution must be adapted to meet new conditions. This, it is true, causes a queer 
use of language, as in Smith Carolina t. V.S., 199, U.S. 448 : 'In other words, 
while the powers granted do not change, they apply from generation to generation, 
to all things to which they arc in their nature applicable. This in no manner abridges 
the fact of its changeless nature and meaning.’ (12) The historical origin may be 
ooiuiidored as aids in construction, but debate in the Constitutional Convention or 
in Congress is no evidence {Doiene* r. SridmeU, 182, U.S. 254). Legislation contem- 
imrary wiUi the establishment of the Constitution is evidence of intention, hut only in 
cases of doubt. (13) The FedmM and other such contemporary commontariee are 
entitled to great weight. (14) Every word must count in its common connotation 
unless there are special reasons to the contrary. ‘ Although the spirit of an instru- 
ment is to bo respected not less than ite letter, yet the spirit is to be collected chiefly 
from its words ; it caimot be inferred from extrinsic circumstances that a ease for 
which the words expressly provide shall be exempted from its o|icration. The argu- 
ment of inconvenienae imnot prevail over plain words, but a construction wdrich 
would noccesaiily occasion puhUc or private mischief must yield to a construction 
wdrich will occasion neither ' (p. 46). Cf. also Sto^, CommeiUariea on the ConetUiitimt 
of the United Slake, 2 vole. (1891), Vol. I, U. Ill, Chap. V ; Cooley, A Treatiee on 
fas Consfitutional Limilatione, 7th Edition (1903) ; see alro B. K. Cardozo, The Nature 
o/ths Judieial Proeeee ; and Willoughby, The Conetitution of the United Stake f 1929), I. 

^ Frankfurter and Luidis, The Bueineee of the Supreme Court : a Studs in the 
Federal Judieial /System, 1927. 
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hundied million inliabitants, and these not of a prinutive agrioultoral 
but of an ultra-modem industrial and agricultural civilization ! 

Now the law-making activity of parliaments in Western Europe 
in the nineteenth century, has been directed to two main ends, to 
regulate commerce and manufactures, and to mitigate the evils 
arising from the reign of laissez-faire in social and industrial relation- 
ships. In all other countries but the U.S.A., the scope and substance 
of that activity has been detemained in general by the unconfined 
discretion of representative assemblies. In the U.S.A. alone has it 
been defined and often seriously limited by the f'ourts. For the 
Federal Congress has been obliged to r(‘spe(‘t constitutional clauses 
which were made before large-scale enterprise or capitalistic industry 
had shown its characteristic signs, and those clauses are peculiarly 
rigid, since the amending process is so difficult. The whole tone of 
the constitution is lamez-faire and local government • it safeguards 
liberty and property and State rights, whereas the dt‘veh)pments of 
the nineteenth century have been towards collectivism and centraliza- 
tion. All the chief clauses of the constitution have had to b<* inter- 
preted under the pressure of these problems. But the two which 
have caused most anxiety, most difficulty anti most controversy an* 
the Commerce Clause * and the Due Process Clanse. The Commerce 
Clause empowers Congress ‘ To n'gulate commerce with /orcign nations, 
and among the Federal States. . . .’ It is clear that in so far as 
inter-state commerce is concerned, the elastic terms are ' commertsc ’ 
and ‘ among the several States ’. What is commerce ? Di>e.s it 
include telegraph messages which move, siibstanceless, in wires; 
correspondence sent by correspondence colleges ■ passengers on rail- 
ways ; women in White Slave Traffic ; manufactures not yet 
moved, but intended to be moved, into other states ? At what 
point do commodities of commerce acquire the character inter-state, 
and when do they cease to fit into this clas.sification ? Where is the 
margin between regulations which effect only inter-state conditions 
and those which, in fact and with intent, govern the domestic industrial 
conditions within each state 

It is, at any rate, by the interpretation of this clause that the 
Federal authority, and with it the Congress, have moved from strength 
to strength. 

The Due Process Clauses are two : the first concerns the Federal 
authority, and says : ® ‘No person shall be . . . deprived of life, 

' Art. I, Sect. 8, Clause 3. 

•Cf. Thompwn, Federal Centralizaliiii, 1923; C. K. Buriluk, The Law nf the 
American Conetitutum, 1922 ; Willoughby, op. cit., Vol. 11, Chaps. XLIII-XLVIII ; 
Henderson, The Federal Trade Commuemi, 1924; Judsun, The l^w of Jnterelate 
Commerce and its Federal Regulation, Chicago, 1016 ; Freund, Standards of Amertean 
Legielation, Chicam, 1917, pp. 27, 278 S. 

s Amendment V. 
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liberty, or propertj, without duo procoHs of law . . ; the second,^ 

intended specifically to saicf^uard the liberty of the emancipated slaves, 
says : ‘ Nor shall any State deprive any person of life, liberty, or 
property, without due process of law. . . Now, if due process of 
law meant, as it generally means in Groat Britain, or on the Continent, 
that parliamentary rules of proct>dur{‘ have been properly followed, 
that the executive has given consent in the proper form, and the act 
has been published in acconlance with the conventional or constitu- 
tional forms, the interpretation of the power of Congress or the state 
parliaments would rest with the.se a.s.semhlies alone. But ‘ due process ’ ! 
what is the meaning of ‘ due ’ ( It must be due, in accordance with 
the constitution, for that is the supreme law of the land. Then the 
Courts are the int«>rpreters of wliat is due ; and .so the circle is once 
mon* complete the Court mu.st a«k what does the clau.sc ' imply ’, 
what is a ‘ fair ’ interpn-f ation of the clause. .Vnd the term upon wliich 
the Courts fall back is ‘ reasonable ’. If the law is ‘ reasonable the 
process of its creation is ‘ due ', and it is constitutional : if it is ‘ un- 
reasonable ’ if is not a ‘ due ’ proce.ss, and the law i.s uneonstitutional. 
And who shall say what is ‘ unn-asonablc ’ ? It is obvious that a 
■ well-defined yanl.stick ’. as Chief .Iu.stice Taft has called it. is not 
available for such judgements ; at least, not a yardstick with the 
ipalitiea one exp'Cts aneb a thing to have -. never longer nor shorter 
than itself, and always the same length to everybody. The power 
of the Supreme Court is here greater than in other i.ssues, for it is the 
final judge, not only of Congre.^sional laws affecting due proce.ss’, 
but also of the laws of the States This is indeed an imperial power ! 

Let us glance at some of the issue.s which have been raised bi-fore 
the Supreme Court in the ‘ due process ’ clause, especially as revelatory 
of ways of judgement. In lAichnrr r. .Ve>r York? the validity of a 
ten-hours law for bakers, made by the State of New York, was dis- 
puted by Lochner. a baker. Previous courts had upheld the act by 
majorities of three to two, and four to three, as a proper exercise 
of the state’s police fKiwer, which is a legitimate encroachment 
upon private liberty and property. The majority of the Supreme 
Court, denied that the statute was a ‘ legitimate ' exerci.se of the 
police power. The Court had Iwn and was guided by rules of a very 
liberal nature, but there was a limit, and the question to ask was. ‘ la 
this a fair, reasonable and appropriate exercise of the police power 
of the State, or is it an unrea.sonable, unnecessary and arbitrary inter- 
ference with the right of the individual to his personal lilx'rty or to 
enter into those contracts in relation to labour which may seem to 
him appropriate or necessary for the support of himself and his family ? ’ 
This is not fair and reasonable. It is not enough simply to assert 

I Amsndinont XIV (adopted ISUM). VI. Mott, Zinc Procaa of Late (1926). 

* Xaekaer c. Ktui York (190S), 198, UJl. 46. 
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ilut tfa« bakers* health or the public health are sought by the law. 
A mtioh more direct relation must be ehown between the law and tire 
ppxpose than was in fiuH< shown. ‘ The trade of baker ... is not an 
unhealthy one to that degree. . . .’ All occupations are unhealthy. 

* But are we all, on that account, at the mercy of legislative majoritieB ? ’ 
This is a ‘ mere meddlesome interference ’ with ‘ grown and intelligent 
men ’. It is ‘ unreasonable and entirely arbitrary for it is impossible 
to discover * the connexion between the number of hours and the 
healthy quality of the bread. . . .* The real motives of the law are 
others than those on the surface of the Bill. 

Justice Holmes, dissenting, thought that ‘ reasonableness ' should 
be interpreted as what he believed a 

* reasonable man might think a proper measure on the aooro of health ’. ‘ The 

Fourteenth Amendment does not enact Mr. Herbert Spencor'a Social Statira. 
... A Constitution is not intended to embody a particular economic theory, 
whether of fratemalism and the organic relation of the citizen to the state or 
of hitaez-faire. It is made for people of fundamentally differing views, and the 
accident of our finding certain opinions natural and familiar, or novel and even 
shocking, ought not to conclude our judgement upon the question whether statutes 
embodying them conflict with the constitution of the United States. 

General propositions do not decide concrete cases. The decisions will depend 
on a judgement or intuition more suhtie than any articulate major premise. But 
I think that the proposition just stated, if it is accepted, will cany us toward the 
end. Every opinion tends to become law.’ 

What a difference between the conceptions of the ‘ reasonable ’ ! 
Some years afterwards {Bunting v. Oregon) ‘ it was admitted (by&-4 
decision) that a limitation of hours was valid.* 

In Hammer v. Dagenhart, the Supreme Court invalidattHl a Con* 
gressional Law of 1916 prohibiting interstate commerce in the products 
of any mines and quarries in the United States, in which children 
under 16 were permitted to work, and in the goods made in industrial 
establishments where children under li were employed at aU, or those 
between 14-16, for so many hours a week. The essence of the judge- 
ment against the law was that this law interfered with the police power 
of tire states. They alone had the right to regulate their domestk) 
industrial conditions.* 

' In interpreting the Constitution it must never be forgotten that the Nation 
is made up of States to which are entrusted the powers of local government. 
And to them and to the people, the powers not expressly delegated to the National 
Government are reserved. (Lane County v. Oregon, 7 Wall. 71, 76). The powers 
of the States to regulate th^ purely internal affairs by such laws as seem wise 

* Bunting v. BtaU of Oregon (1917), 243, U.S. 426. 

* ‘The i^t of the legsdstnre under the Fifth and Fourteenth Amendments to 

limit the hours of employment on the score of the health of the employee, it seems 
to me, has been firing established.' Chief Justice Taft dissenting in Adkim v. Chil- 
dren'* Boapital, 261, U.S. 626. t 

* Hammer, United State* Atlomeg for tiie Western District of North Carolina v. 
Dagenhart, et ol. (1918), 247, U.8. 261. 
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to tiw locnl antiiiority is inharent and haa neror been mirrendened to the general 
gOTeminent. (New York y. Miln, II Pet. 102, 130, Slanghtw House Cases, 10 
Wall 36, 63,IUdd v. Pearson, supra.) To sustain this statnte would not be in 
our judgement a recognition of the lawful exertion of Congressional Authority 
over intmtate oommeroe, but would sanction an invasion by the federal power 
of the control of a matter purely local in its character, and over which no authority 
has been delegated to Congress in conferring the power to regulate commerce 
upon the Stat^ 

' In our view the necessaiy efiect of this act is, by means of a prohibition 
against tho movement in interstate commerce of ordmary commercial commodi- 
ties, to regulate the hours of labour of children in factones and mines within the 
states, a ptm'ly state authorit 3 ’. Thtw the act m a twofold sense is repugnant 
to tho constitution. It not only transcends the authority delogated to Congress 
over commeroo but also exerts a power as to a purely local matter to which the 
federal authority does not extend. The far-reaching result of upholding the 
act cannot be more plainly indicated than by pointing out that if Congress can 
thus regulate matters entrusted to local authority by prohibition of the movement 
of commodities in interstate commerce, all freedom of commerce will be at an end, 
and tho power of tho States over local matters may bo eliminated, and thus our 
s.vstem government bo practically destroyed.’ ‘ 

Holinos, dissenting, with three of his colleagues, agreed that direct 
intermeddling was not permissible, but congress could use its consti- 
tutional ijowers vlutU-ver the indirect effect. 

‘ But if an aet is within the powers specially conferred upon Congress, it seems 
to mo that it is not made any liwi constitutional because of the indirect effects 
that it may have, however obvious it ma}* be that it will have those effects, and 
that we are not at liberty upon such grounds to hold it void.’ ' 

He then showed how in many cases, Congress had been sustained 
in its u.se of powers strictly on a par with these— the levy of a tax to 
pnihibit the coloration of margarine, the Sherman Act to deal with 
trusts, the White Slave Act, and others. Why, then, should this be 
excluded ? 

‘ But 1 ha<l thought that the propriety of the exercise of a power admitted 
to exist in some vases was for the oonsideratinn of Congress alone and that this 
t’ourt alwaj’s had disavowcel the right to intrude its judgement upon questions 
of policy or murals. It is not for this Court to pronounce when prohibition is 
necessary to regulation — if it ever may be nevessaiT — to say that it is permissible, 
as against strong drink, but not as against tho product of ruined lives. 

‘ Tho act does not mi'ddle with anything la-longing to the States. They may 
regulate their internal affairs and their domestic commerce as they like. Bat 
when they seek to send their products across the state line the^' are no longer 
within their rights. If there were no Constitution and no Congress their power 
to cross the line would depend upon their neighbours. Under the Constitution 
such commerce belongs not to the States but to Congress to regulate. It may 
carry out its views of public policy whatever indirKt effect they may have 
upon the activities of tho States, l^tead of being enoountered by a proUbitive 
tariff at her boundaries the State enoounten the public poUoy of the United 
States which it is for Congress to express. The public policy of the United States 
is shaped with a view to the benefit of the nation as a whole. If, as has been 
*tke esse within the memory of men still living, a State should take a diffenat 

> Ibid., Justioe Day. * Ibid., Justioe Holmea dissenting. 
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view ci the propriety of sustaining a lottery from that -which generally prevails, 
I oannot believe that the fact would require a different decision from that reaohed 
in Champion v. Ames. Yet in that ease it would be said, with quite as much f 
as in this, that Congress was attempting to intermeddle with the State’s domestio 
affairs. The national welfare as u^orstood by Congress may requite a different 
attitude withir its sphere from that of some self-seeking State. It seems to me 
entirely constitutional for Congress to enforce its understanding by all the means 
at its command.’ 

One other case : Adkins v. Tfie Children's Hospital. ' In this the 
issue was the validity of a law fixing a minimvm muje for certain 
classes of women’s work. The Court, by a decision of .'i-3 (Justice 
Brandeis not participating), invalidated the law. The ostensible 
grounds of the majority’s judgement were the (1) vagueness of the 
relationship between the wages paid and the morals of the workers 
(an object of the law being to safeguard morals), (‘J ) the exaction from 
the employer of an arbitrary payment for a purpose and upon a basis 
ha-ving no causal connexion -with his business, or the contract or the 
work the employee engages to do ; (3) ‘ If, in the face of the guarant(>es 
of the Fifth Amendment, this form of legislation shall be lcg.ally 
justified, the field for the operation of the police power will have been 
widened to a great and dangerous degree. A law to fix a maximum 
might one day follow.’ ‘ A wrong decision does not end with itself ; 
it is a precedent, and, with the swing of sentiment, its bad influence 
may run from one extremity to the other.’ (4) To sustain liberty of 
contract in this instance ‘ is not to strike down the common good (to 
which the liberty of the individual must frequently yield) but to exalt 
it ; for surely the good of society as a whole cannot h better served than 
by the preservation against arbitrary restraint of the Ukrlies of its 
constituent menibers.’ 

The dissenting answers to this view were that the court had already 
admitted limitations upon freedom of contract in regard to the wage- 
relationship,- and more importantly upon hoiu-s of labour. What 
difference could fairly be made between the fixation of wages and that 
of hours ? Chief Justice Taft could see none. Justice Holmes’ 
grounds were more general. The question was the reasonableness 
of Congress’s action. And the Court’s answer need be no more than 
this : ‘ When so many intelligent persons (Congress, many States, and 
governments from which we have learnt our greatest lessons), who 

* Adkins et al, constituting the Minimum Wage Dnanl of the District of Columbia 
V. Children’s Hospital of the District of Columbia (U)2;<), 2(il, U.S, 525. 

’ ‘ Moreover, there are decisions by this Court which have sustained legislatiTe 
limitations in respect to the wage term in contracts of employment. In MfLsan 
V. Arkansas, 211, V.S. 530, it was held within Icgialativc power to make it unlawful 
to estimate the graduated pay of miners by weight after screening the coal. In 
Xuonville Iron Co. v. Harbison, 183, U.8. 13, it woe held that store orders isaucri for 
wages must be redeemable in rash. In Patterson r. Bark Kudora, 190, IT.S. 160, a 
law forbidding the pigment of wages in advance was held valid. A like case is 
Strtstheam SH. Co. v. Hilton, 262, U.». 348.' 
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have studied the matter more than any of us can, have thought that 
the means are effective and are worth the price, it seems to me impos- 
sible to deny that the belief may be held by reasonable men.’ 

The difference between the majority and the minority (or at least 
Justice Holmes) was this ; the majority’s view of reasonableness was 
founded upon a calculation of tlie social advantages and disadvantages 
of the law, and proceeded from an analysis of its merits in their opinion, 
while the minority’s was governed by siifHcieut evidence, to show that 
men who could be deemerl reasonable ha<l thought such legislation 
reasonable. Or, as Holme.s put it : ' The criterion of constitutionality is 
not whether we believe the law to be for the public good ... I should 
have my doubts, as I have them about the statute - but they would be 
whether the bill that has to Iw paid for every gain, although hidden 
as interstitial d<*trimeiits, was not greater than the game was worth : 
A 7mtter (full it in uul for oic to decide ’. 

Whereas, in other countries, the theory of .State activity has been 
claboratc<l by economists and political theorists, and the results 
embodied in legislation by the repre.-.eutative assimibly. in the U.S.A., 
the (’ourts and chiefly the Supreme Court has taken the effectively 
major hand in deciding what shall appear on the Statute Book,* and 
has been itself a ready source of economii' aiul political theory which 
has found its outlet in the delivensl tipinions.* 

77*c Pidilicul Cull seqiu iiccn of Judicial Rceieir. We are now in a 
position to ri^alize the full distance between the American and British 
Constitution and la-tween the former and Kurojwan written Con- 
stitutions. Jn America, thc-re is a tribunal superior to Congress. 
In Great Britain there is none superior to Parliament. It may be 
and often is said. th;it it is not the Supreme Court which is superior 
to the Congress, but the constitution. This, however, is only a verbal 
quibble, for the constitution does not speak : within the oracle are 
men, who construct the constitution. Xor do they know what the 
constitution originally meant : nor even were all its makers agreed 
upon what it meant.* It was, indeed, a favourite idea of the Fathers, 
excellently well oxpre.s.sed in the Mas.sachusetts (’imstitution. that 
‘ this shall be a government of law.-* and not of men '. Vain delusion ! 
For whatever speaks through the mouth of man, speuk.s through his 

‘ K. Freund, Slandurds of AiiirriraH luntitutioii. liUT, VII. 

’ J. K. Commons, in the Foundatum* of (Xew York. 1924), shows 

the rrestivr rOIe of the Supreme Court in the Held of n-ononiic and pohtical theory. 
The Supreme Court wua an im(mrtRnt eontributor to the rla!,!> of ‘ Volitional ’ theories 
(initiated by Hume, Malthus, Carey, Cassel, Anderson). Uf these thinkers. Commons 
writes : ‘ Instead of a commodity or a feeling, their unit uf obseri-ation becomes a 
transaction lietween tau or more persons looking towards the future. Tlieirs becomes 
a theoiy of the human will in artion. and of value and eeuiiomy as a relation, partly 
of man to nature, but mainly of man to man ; ])artl> of i(uantitie8 and partly of expec- 
tancies de]K>nding on future quantities.’ 

* Cf. the iliversity of opinion a.^ to the nature uf Ihe Federal relationship; see 
Chapters on Federalism and on the I’n-sidency. 
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maidt and of all that moulds it ; and this, in a developing civilisation, 
steadily supplants the original law. 

What, then, is the fund amental difference between the Amerioan 
and the Briti^ C!ooalitntiral it is thisr Whereas the British 
Parliament, democratically elected, is the ultimate authority upon the 
appropriate principles of the constitution at any given time, the 
American Congress is only the court of first instance in this decision, 
and is overrulable by a Supreme Court of nine members, not demo- 
cratically elected. In Britain fundamental issues are decided almost 
by direct democracy ; in America they are decided by a body of lawyers 
neither appointable nor dismissible by democracy. The only remedy 
against these ultimate law-givers is a constitutional amendment by a 
process difficult and dangerous. Comparatively, not completely and 
absolutely. Great Britain is governed by politicians, and America by 
lawyers, but by lawyers whose function is that of the politician in the 
highest degree. The issues to be decided by the j iidges are not technical 
issues, nor such as can be subsumed under a perfectly clear major 
proposition accepted by all ; but in the end, they are moral issues, and 
to answer them requires that men shall always be asking the question, 
consciously or unconsciously, ‘ What judgement will make for the best 
civilization, granted my ultimate convictions about God, the Devil, 
Humam'ty, ftogress and the rest ? ’ These judges are statesmen, ami 
the lawyers, politicians and teachers have put their recognition of this 
into terse terms ; they talk of Government by Judges, Judicial 
Oligarchy, the Aristocracy of the Robe, Covert Legislation, J udge-mndc 
Law,^ We ought to say that the executive authority, which is separ- 
ately empowered by the constitution, is also subject to the same judicial 
control, but we have preferred to emphasize the legislative aspect. 

Since what shall be the law depends upon a majority of five judges 
out of nine, it is clear that the appointment of each judge is of gn‘at 
moment. It is not surprising therefore to find that on the oc<’.aaion 
of a vacancy the organs of opinion. Press, party managers. Congress, 
President, ‘ political circles ' just on the fringe of the official politics, 
the Congressional lobbies, the hotels of Washington, the seminars and 
common rooms of Universities, the club cars of crack railway trains, 
excitedly discuss the prospect. There is almost as much ado about a 
Supreme Court appointment in the U.S.A. as there is in the choice of 
a new party leader — a possible Prime Minister — in Parliamentary 
countries, with perhaps just a little less overt noise. ^ The struggle 
for appointments has been specially urgent of recent years— for social 
legisktion has been a source of keen dispute.* In the matter of one 

* Lambert, Le Oouvemenunt da Juga, Faria, 1921, pp. 10, 68, 60, 220. 

* Cf. Warren, op. cit., patiim, for the strugglea regarding appoiiitmenUi at vannua 
timea. 

*I3ie Senate debates of Febmary, 1930, on the appointment of Chief Juatioe 
Hoghes illnetrate the nature of the etruggle. The fonuwiiig are examplm of the 
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appomtmonfc. at least, a fizst-olaas political scatkdal ms provoked.* 
For the appointments are made bj the President by and with the 
consent of the Senate, and the Pi^ident is under obligation to the 
party leaders in the Senate. The party ‘ bosses ’ themselves, like most, 
but not all, politicians, find their first commandment in keeping the 
party vigorous, and this is done by obtaining all available offices and 
places of honour for adherents and in not ofiending the interests which 
constitute the party. But two other considerations govern appoint- 
ment : geography and professional fitness. The first is of considerable 
importance in a Federation so extensive in area. 

Nor is it surprising to find that in order to overcome the obduracy 
of judges who persist in deciding as they believe they ought, the plans 
have been broached of depriving them of their office by ‘ the Recall 
of establishing a qualified majority for the declaration of constitutional 
invalidity,® and giving congress power to override the court’s decision.® 

numerous arguments employed in opposing the appointment (nhich was ratified by 
S2 to 26 votes on 14 February) : Mr. Hughes was ‘ a champion of property lights 
versus human rights ’ ; he would be ‘ an ad^tion to those who favoured aggregations 
of wealth and monopolies There was hostility towards a man w ho ‘ left the benoh 
for the jiolitical arena * and again desired to return to judicial office. It was said 
that Mr. Hughes had once promised * that the Supreme Court should never be dragged 
into politics ’. Moreover it was urged that it was impossible to defend Mr. Hughes 
‘ without defending combinations and trusts ’ ; in view, of his past record and career 
he was ‘ not fit to sit in judgement between organized wraith and those who toil *. 
Cf. t'niud SlaUt IMtly, Februarj. IHIW. 

‘ Cl.SemteKeporton tht Kuminationof LouUD. Bmndeit.lo bean AttociaU Jiutiee 
of the Supreme Court of the I'niltd Slateo, 64th Congress. Ist Session, No. 409, 1916. 

* The aiguments in favour of the R«^U of judges are broadly ; That in certain 
States judgm are under corrupt corporate influence ; secondly, that the Recall would 
give greater opportunity for the expression of the popular will and fur the growth 
of ' democratic ' ideas. Upposition to the Recall is based primarily on the need for 
an independent judiciary ; ‘ In a proper sense, judges sre servants of the people ; 
that is, they are doing work which must tic done for the government, and in the 
interest of all the praple, but it is not work in the doing of which they are to follow 
the will of the majority, except as that is embodied in statutes lawfully enacted 
according to eonstitutional limitations. They are not (lopular representatives. On 
the eontraiy. to fulfil their office properiy, they must be independent . . .’ (Taft, 
Message to Congress Vetoing the Arizona Bill, cited in Taft, Popular Government, 
1913, pp. 169, 170). 

' The proposition that seven Justices out of nine shall concur in pronouncing an 
Act of Congrra unconstitutional was formulated by Senator Borah (Senate, S Feb- 
ruary 1923). Previous and similar attempts wore made in 1823, 1826 and 1868. 
Advocacy of this measure was founded on the belief that five to four decisions were 
a groat evil and involved injustice. Arguments against the schome are : That it 
wotild really involve control by the minority ; that the judgement of the Court would 
in fact be a decision rondereil at the behest of Congress ; thirdly, if the proposal 
had been in force since the year 1789 it would hot have ehanged the decision in more 
than thirteen eases, out of a total of fifty -three cases, in whitm Acts of Congress were 
held invalid. Moreover, Warren is of the opinion that the statute embodying the 
proposal would be unconstitutional. Bee Warren, Congreet, The Comtitulion and 
the iSupreme Court, Boston, 1925, Chap. VI. 

® It has also been suggested that Congress shall prevail over a judicial decision 
in the following manner : If a statute is held unoonstitutional by the £lu{weme Court 
but is enacted a second time by Conmras (at least by a two-thirds majority) it shall 
therefore be ludd constituUoml. This plan would make Congress supreme and 
dispense with the necessity of submitting any Amendment to the Constitution to 
the State Legislatures. Imd., Chap. V. 
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Throe problems are raised by the comparison of the U.S. A. piwtioe 
with British and Continental practice. The American practice of 
judicial review of constitutionality undoubtedly transfers from Parlia- 
ment the fullness of sovereignty. What is taken from Parlia- 
ment is ultimately taken from the people, and whether this makes in 
the long run for good or bad government, depends upon what value 
one attaches to democratic government. I may be permitted here to 
leave the general question open. Bitt so much, I think, is certain ; 
that a gn^it deal of substance and dramatic efiect, as distinct from 
transient and superficial sensationalism, are extracted from American 
politics by judicial review, for no politician can make a promise of 
major importance with the ring of truth in his declaration. Short 
of promising the almost unattainable — a constitutional amendment — 
he has very little to ofier. Nor, though he roar like a bull, has he much 
to deny. It is significant that non-party organizations obtained the 
last two amendments. When vital questions are taken from the hands 
of the party organizations these an; them.sclves devitalizwl. But in 
England and on the Continent the plenitude of jmwers is in the hands 
of the legislature, the parties and the pt'ople. flbtain a majority in 
Parliament and you may, legally, change the jwlitical and social 
fabric of the State. That is a spur to parties and a spur to the people 
to attack or to defend ; and both receiv’e an eilueation in political 
thinking and self-control. In America (’digress is in a perpetual state 
of nonage, and the people likewise are bound by a testament made by 
their Fathers. In America responsibility for political behaviour may 
be thrown on to the Courts and the Constitution. Then' is no such 
escape from responsibility in Britain and Europe. 

■Secondly, in the same Une of criticism lies the fact that in .\mcrica 
political questions are discussed by Congress, the parties and the elec- 
torate not directly on their merits, not as to their .social advantages 
and disadvantages, but as to their constitutionality. This stulti- 
fication of political discussion does not occur elsewhere.' The prior 
interest is in the merits of the proposition, and it not infrequently 

' But something like it occurs. People often retreat from the immediate matters 
of argument to the broader basis that the ‘ >State ’ or the ‘ Constitution ' is either 
beneGted or jeopardized. Cf. Bcntham, Boob o/ PaUactes. . . . However, in Amerioa 
the form of the Constitution, the difficulty of its amendment and the casuistical tradi* 
tions of 160 years give a prior and principal importance to this method of argument. 

Beck, op. oit., p. 134, comments upon the function of the Supreme Court thus : 
* It must be added, however, that in one respect this function of the judiciary has 
had an unfortunate egeot in lessening rather than developing in the people the sense 
of constitutional morality. In your country the power of Parliament is omnipotent, 
and yet in its legislation it voluntarily oimerves these great fundamental decencies 
of liberty which in the American Constitution are protected by formal gnarantoea. 
nUs can only be true because, either your representatives in Parliament have a 
deep sense of constitutional morality, or the cunstituenrios which select them have 
so much sense of constitutional justice that their representatives date not disregard 
these fundamental decencies of lilicrty.' 
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happens that whatever shows a balance of advantage becomes con- 
stitutional, if it is not so already. The discussions of constitutionality 
are, in America, always an interference with the direct consideration 
of political issues, and not seldom they establish a screen round the 
real questions. We might, indeed, a<ld another phrase to the catalogue 
of logical fallacies, the arijimuhlum ad congtitulionem. On such 
fallacies the American system places a premium. 

Finally, bke all authorities which have great power, the Courts, 
and especially the Supreme Court, are, nlb^rnatcly abused and 
applauded. But Courts of .lustice cannot afford the charge of error 
or bias. For the Courts of Justice are not only seized with con- 
stitutional ca.ses, but with other cases, in which states, individuals 
and corporations are in conilict, where people sue one against the 
other, where the State sues citizens where, in short, the whole mass 
of claims under admitted law is decided. The multitude does not 
minutely discriminate, and when it mistrusts for one thing it may 
mistrust for another, though the <-ases are poles asunder ; especially, 
also, when political leaders are unguarded and intemperate in their 
legitimate busine.ss of aciiuiriug votes. 

* « * 

In general, Europe has not followed the, American example. It 
was suggestwl in revolutionary France by Siey^s,* and included in 
the constitution of the. Year VIII. and later on the constitution of 
as a ' conservative senate ’ for eou.stitutional vigilance. The 
Consul and the Emperor simply applied it to their own uses.“ But 
there is not a little advocacy for jwlicial review at the present time, and 
the argument in its favour, however it may begiiv, always ends thus : 

' But theiM- viiritd omuies <i( resistance do not prevent the principle from 
existing and of slowly propagiiting itsi-lf, enjnemlly irhtn one takes into account 
more and more the of controlltng jntrliamenls, lievntise their legislation, 

motivated by oh'ctorul purpose.s, has h»>conie a dangerous menace to liberties.'* 

This will be found even Ijotter expn's-sed by the politicians than the 

' Cf. Puguit, up. eit.. 111,466. *Cf. Trouillaid, /.r.tf not ('erei(rrate«r. Fans. 1913. 

• In fanmr : Of. Hauiioii, J'rineipts de droit conslilatumnel (1929), pp. 270 and 
288 S. ; Daguit, 111, 467 ff. ; Ksmem. op. cit. ; Jezo and Berthelemy, Rente du. 
Droit public, 1912, p. 139 ff. : Berthelemy {Her. pot. et pari., Dei'. 1925) argues that 
control has aln^ady occurred in some cases. 

Against : Larnaude {Bulletin dc la Bociilt de bgislation eumparte, 1902, p. 175 ff. ; 
also Rev. pol. el pari.. Fell. 1926 ; Carr6 do Mallierg {Rente pol. cf pari.. Sept. 1927) 
thinks the constitution of 1875 excludes the possibility -, J^xe, Principes Giniraux 
du droit atlmmistralif (3nl Edn.), Vul. 1, 341 ft. ,T5za is not a blind admirer of the 
Fienvh (larliameiitarinii hut ho thinks that, pnhlirally, judicial control is too dangerous 
and iucoiivenieiit. llis article in the Revut du Droit publie of 1912 was apimcalde 
only to Konmania where actual law does nut expressly forbid it. In France, how- 
ever, as It actually is, laws of I7!H) and 1791 prevent tins in his opinion. Duez (in 
Mitanges Maurire Hauriou, 1930, p. 245) is against it fur the interesting reason that 
‘in spite of security of tenure the Uorociimeiit . . . bolds the judges in its hands 
if they have not alt^'lber given up promotion ’. 

16 
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In Swiixerland the oonetitution of 1874 gave to the Fedezal 
Courts the power to review the constitutionality not of federal laws, 
but of cantonal laws. The referendum acts, it is suggested, as a che^ 
upon the Courts — ^but this is not the same kind of check as judicial 
review.* 

Germany. Germany is the European country where the subject is 
most likely to become practically important. Under the old con- 
stitution hardly anybody supported judicial review ; nor were the 
Courts held to be competent. But it was always agreed that the 
laws acquired validity only if they were passed as formally ordained 
by the constitution and that State laws could not override, but must 
fit in with, Federal law — Reichsrecht brichi Landsrechl -and that 
orders could be invalidated by the Courts if they were uUra vires, i.e. 
went beyond the statute. An)d;hing further under the Bismarckian 
constitution would have been incompatible with the spirit of the 
constitution, for the supreme political authority, the body, indeed, 
which judged of inter-State disputes, the disputes between the Federa- 
tion a^ the States, was the Bundesrat, and this could not acknowledge 
an authority higher than itself.* 

Now the constitution of 1919 has various features which are more 
favourable to judicial re.vicw. There is popular sovereignty, there 
are fundamental rights, there is a well-expressed distrust of Parliament. 
Is Parliament, then, to be the ultimate arbiter of constitutionality ? 
There is no express clause in the constitution establishing judicial re- 
view. The disputants are therefore thrown back upon hints obtainable 
from the proceedings of ther constitutional committee of the National 
Assembly, and general, social and political theory applied to German 
conditions. Meagre results alone are obtainable from the proceedings 
of the National Assembly and its Committee.* In the latU'r the subject 
was debated by several of the most capable members, among them 
Preusz, the framer of the constitution, but it was impossible to secure 
agreement. Preusz was then in favour of judicial review, saying 
that it existed unconditionally wherever it was not expressly excluded, 

* Cf. Reports on projects by Roche and Benoiat, Journal Official, Doeumenlt, 1903, 
p, 09. Cf. the conservatiTe pohtical party programmoa. 

* fleiner, op. cit., p. 410. Compare alw p. 44S. The moat brilliant part of the 
otganization of the F^eral mwer — * Thia conatitutional judirability fuliib a apecial 
ihity in the life of the Sniaa Republic. In a democracy the ultimate bultrarh of the 
oonstitutian and law is the jud^. The feeling that the law is safe is baaed on con- 
fidence in him. If in the narrow sphere of cantonal affairs political passion is at 
the helm, then the lowest citizen in the State knows that the way to Ijausanne is 
open to him.’ 

* Cf. infra. Chap. X. 

* The following membors of the drafting committee of the constitntional conven- 
tion at Weimar wen in favour of judicial review: Hugo Preoss (Democrat) ; Diitinger 
(German National); Cohn and Katzenstein (both Socialists), while Kalil (German 
Topolar Party), Ablaaz (Democrat) and Sinzheimer (Social) were against. Cf. 
Sericht und JfrotoloU, 4K ff. ; and especially Horsteu-Harx ( PorMitumen fiber 
Sichttrlirkts Zuotandighritj, who is in favour of judicial review. 
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and pointed out that before the introduction of the consiitntion the 
Bubjeot had been discussed, some people asking him for e:qness 
exclusion and some for express inclusion of the power of ju^cial 
review, but that his own view had been, and remain^, that if nothing 
was said, then judicial review ‘ goes without saying Freusz’s 
opinion in favour of judicial review can be described as intending to 
secure the Rechtsstaat, that is a government subject to the law as 
interpreted by the Courts of Justice. ‘ And now I wish to say this, 
that I cannot conceive of judicial activity in the full sense, if the 
Court is to be forced to apply a substantially unconstitutional law 
against its clear conviction.’ 

The constitution therefore says nothing at all about judicial 
review. Since its advent jurists have been much occupied with this 
problem, and the Courts have not been able to remain aloof. Broadly, 
opinion is divided among the jurists, and the division is based ulti- 
mately upon whether the lawyers trust or distrust the democratic 
process of government. Those who oppose unlimited democracy, 
and who mistrust Parliaments, argue that the bberties of the subject 
and the efficiency of government ought not to be left to the absolute 
mercy of politicians, party organization, and the modern electoral 
process. Nor, they say, is the bureaucracy what it once was, meti- 
culously law-abiding and public-spirited, for the War and its after- 
math .shook its morale, and democracy has, or ultimately will, cause 
its corruption.* These arguments come almost unanimously from the 
conservative and Uberal camps, and from socialists other than those 
who favour full parliamentary and direct democracy. The jurists, 
with rather more unanimity than in France, disbelieve in the possi- 
bility of justice emanating from Parliament, and with anti-autocratic 
impubes still passionately moving them, they demand at least as 
strongly as the lil>ernl thinkers of 1848 the realization of the 
RechUitant. The only guarantee lies in judicial review : nothing is 
to be hoped from ' power-hungry ’ parliaments,* parliamentery 
* absolutism It is plain, however, that law has nothing to do 
with the question. The constitution says nothing about it. The 
issues are ■political issues, and the real question of justification is 
begged by the lawyers. So much, once more, for the clarity of 
written constitutions ! 

The Courts themselves have not been able to avoid the issue, 
and have, indeed, assumed the power of judicial review, but without 
the confidence or militancy of John Marshall, lu 1924 the united 
branches of the High Court {Zivilsenatcn) left the question open, 
since there was great disagreement upon it ; and this, though one 

‘ Thii is put very rlosriy br Moretoin-Merx, op. cit. 

* Cf. Trinpel in XrcAw d*» OffeHlUchtn RecMtt, Vot. 39, p. S37. 

* Cf. Theiaen in /freSu' de» off. RtdOi, Ntw Striei, Vid. B, p. 274. 
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biancli,* had declared its permaaent competence to review con- 
stitutionality. In the Revaluation Law Case (1925), the power was 
asserted, with only the foundation that, since the judge is independent 
and only ‘ subject to the law he has the right and duty to determine 
which legal provisions have the most commanding power : there is 
no attempt as with Marshall to found the utility of such a power 
upon the importance of maintaining the supremacy of the wntten 
constitution, because supremacy is a worthy thing.® It seems, how- 
ever, that this declaration has, in the mind of most German lawyers 
at least, settled the matter affirmatively.* But opinion is opposed to 
the power of judgement being vcstod in the inferior courts : one 
supreme court for such cases is advocated to avoid uncertainty and 
waste of time and argument, both evident in the U.S.A.® 

Survey. If we sum up the main differences in the forms of con- 
stitutions, we may say that they arise from the attempt practically 
to secure the fundamenUdUy of the constitution, and this is sought 

* R.a.Z. 102. 161 ff. 

* So runs Article 102 of the Constitution. 

* In the decision of the Reich Judicial Court (Kcichsgcricht) of 4 Novemher 1026 
(R.G.Z. Ill, 320 if.) tho Court declared: ‘The application of the proviaionH of tho 
Revaluation Law preauppoaea that there arc no valid ronaidcrations againat the 
oanatitutionality of this atatuto which haa been pasacd by a majority of the Kcichatag. 
In view of the attocka made in public against (he legal tabdity of the Revaluation 
Law it would aeem imperative to undertake to review tho conatitutionality of this 
statute officially. In this respect the question anacs at once whether and to what 
extent the courta arc at all entitled and obliged to review the legal validity of a uational 
statute which hoa been regularly proclaimed. Followmg the decision of tho first 
criminal chamber of 1.5 December 1921 (ILfi.T. .56, 177), we shall promsl from the 
fact that in the first instance any provisions of national law statutory as well as 
common, which directly or indirectly apply to the question, must rule. Furthermore, 
where such provisions are lacking, it will necesaury to go l>ack to the general prin- 
ciples which may be derived from the nature of the legislative or judicial power and 
from the activities emanating from these powers, as well as from their inter-relation- 
ship. The Constitution has adopted, in article 102, the jirinciple estalilisliod in para- 
mph I (of the Law Regulating the f)iq;anization and Prisiediire of the Courts of 27 
January 1877), that judges aro independent and subject only to the law. This last 
provision does not preclude tho power of the judge to deny the validity of a law or 
of part of its provisions to the extent to which they conflict with other rules of law 
which are of a higher authority. This is tho case if a statute contradiets a legal rule 
set forth in the Constitution, and if in passing it the requirements provided for in 
article 76 for a constitutional amendment have not been mot. The reason is that 
the provisions of tho national constitution can he annulled only by a law, regularly 
proolaimed, changing the Constitution. Sneb provisions therefore remain obligatoiy 
for the judge even against differing provisions of a subsequent statute whi^ has 
been paa^ and promulgated without observing the requirements of article 76 of the 
ConstitutioD, and they comml the judge to let the contrary jirovisions of the sub- 
sequent statute remain without application, liince the Constitution itself contains 
no provision which takes away from the courts judgement of the coiislitutionality 
of laws or transfers it to another determinate authority, tho right and the doty (sic) 
of the judge to examine the constitutionality of statutes must be recognized.’ 

* Thoma, in Archiv des Offentltrlua KahU, Vol. 43, 272 ff., is a very good oxampio 
of an opponent of judicial review on the ground that tho Constitution already contains 
sufiicieut guarantees. 

* Gf. Auschiitz, Die Verfaseung dre dfuterhm Itrirhee (edn. 1930), p, 3‘26 ; Ver- 
handlmtgen des 33. und 34. J urisUntages. 
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in tiuee things : in writing, in the amending process, and in judicial 
review. 

Mere writing docs not secure the supremacy of the constitution, 
because the terms of the supreme instrument are not, and cannot 
be, sufficiently precise in detail and scope. Government is dynamic, 
and the moat detailed of constitutions cannot meet all the cases 
which arise in an evolving society. 

Supremacy is shown and maintained chiefly in the amending 
process, which everywhere, save in England, is made formally and 
really more difficult, while in England, itself, convention tends to 
make the process more difficult than ordinary legislation. Difficulty 
in amendment certainly produces circumspection and makes impossible 
the surreptitious abrogation of rights guaranteed in the constitution ; 
and where such rights, individual or State, arc believed to be defeasible 
without a special safeguard, a difficult amending process has thwarted 
furtive encroachment. Yet, if this is pressed too far, the constitution 
ceases to be plastically responsive, and the rights of some are safe- 
guarded at the cxpen.se of those who ask for the creation of new 
rights, while the strength of new social forces may compel a sub- 
stantial evasion of the constitution and its amemling clau.se, by 
popular refusals to obey, and governmental inability to enforce its 
term.s. Further, even if slowly, the bofjy whicli i.s the interpreter of 
the (jonstitution. Parliament or the Courts, stretches and must stretch 
the meaning of the constitution, until it fits the advancing facts. 
Too difficult a process, in short, ruins the ultimate purpose of the 
amending clau.se, to maintain good government, causes the clande.stine 
substitution of another fundamental law' which is called by the old 
name ; and, unfortunately, causes the demoralization of the electorate 
by propaganda, which, to ovetcome the obstacles to amendment, 
mnst be particularly ruthless. But the amending clause is so funda- 
mental to a constitution that I am tempted to call it the constitution 
itself. 

Finally, in America, and }jartially ^ and tentatively in other 
countries, the fundamental quality of the constitution is secured by 
the establishment of the Judiciary as its interpreter. This device 
takes interpretation out of the hands of an elected body which is 
liable extravagantly to assert its own supremacy over the constitution, 
and puts it into the hands of a number of judges, whose training and 
tenure do not, indeed, transform them into impersonal oracles but, 
in fact, secure the triumph of the general spirit of the constitution 

* In Auatralin and Canada, the High Cuurt deridps qurstioiH of ponxtitutionality 
only in ao far aa the division of power U>twr«'n the Fnlcral and State authorities 
is oonermed ; for there is no limitation in the constitution of the plenitude of some 
government's imwera. In Australia the ultimalo appeal may be to the Judicial 
Uommittee of the I’rivy Council (ef. ttmitli. Judicial control of legislation in the British 
Kmpire, Yale Law Journal, Jan. 1035). 
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and tile social theories of about two generations back. yHiere the 
eoDStztutional issues are of gniTe import for the well-being of the 
State, the judges, doing the work elsewhere reserved to popularly 
deoted statesmen, begin to be regarded as a unit in the struggle of 
partisans. 

In other countries Parliament and the party system decide how far 
the constitution shall be supreme over them and how far they shall 
bo supreme over the written and conventional principles of the con- 
stitution. This places a great responsibility upon parties and the 
electorate, and perhaps it is as well that these bodies should directly 
judge the gravest issues. The politicians are forced, at least, to think 
of improving their machinery and behaviour. Thus Barthclemy and 
Dues in Prance sum up : 

‘ we think that the guarantees against psriiamrntary oppression should, in tho 
existing state of our morals, be sought rlsewhore than in tho judiriul review of 
constitutionality. We must organize Parliament so that wo roduoo tho ohanoos 
of the appearanoe of unconstitutional laws and develop tho spirit of legality 
within it : since bicameralism, proportional roprosontation, reform of procedure, 
the referendum, seem to us, in this respect, profenihlo to a too heavy arm put 
’ into the hands of an organ too weak to use it surely nnd soourely.’ * 

In England, the parties and the electorate have so far licen quite as 
able to provide the needful politio.al institutions as countries which 
have withdrawn the constitution from the direct judgement of the 
people ; indeed, have they not done better ? 

Lastly, judicial interpretation has been for the American consti- 
tution the most effective way of making the rigid constitution fl«‘xiblc 
enough to work. The rigid constitution has livini only by judicial 
respiration. 

II. SUBSTANCE 

What have constitution-makers considered to be fundamental 
political institutions ? It hardly needs to be insisted that the cata- 
logue has changed with time. The power-relationship in that great 
amassment of human beings called the State, varies with every 
change in human resources and material inventiveness, and with 
every addition to the stock of ideas brought to mankind by tho 
extraordinary of their race. These precipitate themselves into the 
constitution. But there is the acknowledged body of conventions, 
long-wrought and accepted by several generations, and there arc 
the claims of the hour and the particular interests of the men who 
assemble to establish the tables of the law. These things mingle, and 
in the supreme instrument of government there' may appear, side 
by side, the permanent and the tranrient. Yet all have the same 
theoretical validity. Let us glance at the development of f undamentab. 

* Cf. Train it Droil ConttituUmntl (1026), p. 222 ; of. also Duet, in MfUmgtt JfavriM 
Bamiou, 213 ff. 



<m. vn] CONSTITUTIONS 231 

1. The constant factor, since the Agreement of the People of 
1649, has been the question of political authority.^ Who «h*ll be 
supreme ? Shall there be direct or representative government, and 
wUchever is chosen, how shall it be organized ? In representative 
government, for how many years ought the assembly to be elected ? 
Questions such as these have always been deemed fundamental, and 
what, indeed, could be more fundamental than the definition of 
legitimate power ? What was decided was the substantial sovereignty - 
of the people, the strict control of the source of all past anxieties, the 
Executive, and a short term for the legislature. 

2. The second most constant written fundamental, though I 
hesitate to place its advent earlier than security from arbitrary 
taxation, was Religious Freedom.^ This appears in the Agreement 
of the People ; it assumed diverse and queer forms in the American 
Colonies, and came to a wcllnigh perfect maturity in the consti- 
tutions of the American States and the Federation. 

3. The third is Security of Property. The earliest form of this 
fundamental was ‘ no taxation without Parliamentary consent.’ * It 
later assumed an importance, not as against an absolute King, and 
in the form of taxation, but as the individual’s right to do as he liked 
with his own, without regard to, and without control by, the 
community. 

4. There is Liberty : meaning (o) frewiom from arrest and deten- 
tion unle.s8 on well-known principles and with safeguanis against official 
arbitrariness,* (6) freedom of opinion, especially in the form of written 
utterances, and this w'as first proclaimed in the Virginia Declaration 
of Rights;* (c) trial by jury* and equality before the law.’ 

‘ It, of coono, wo go back as far as Magna Charts ve shall find that it is one of 
a defonoe against arbitrary iiiterforcnce with property and personal hberty. 

' (kwch, Eaglith Dniiocratic Ideas in the Serenleenth Century (1027); Figgis, 
Studies in Political Thought from Oerson to OroUus, I4I4-162S (1S23) ; Tanner, English 
Constitutional CoiMcts of the Srrrntecnth Century (1928). 

* 3 Oar. I.r. (The Petition of Kight) : * that no man hereafter be compelled to 
make or yield aiw gift, loan, benevolence, tax, or suchlike charge without common 
consent by it of Parliament '. 

* Fur example : 39th Clause of Magna Charts, Habeas Corpus Act of 1079 and the 
amending Act of 1810. 

* The l*re88 had by that time given a new problem to pohtical society ; could 
Milton's noble plea, ‘ Give men the ability to know, argue, and utter freely ’ be ad- 
mitted, where opinion could be so widely spread so rapidly ? 

* Of. Holdsworth, I (3rd Edition), 312, 320 ; the development of the system ia 
treated at length in the subsequent volumes, 

^ e.g. in Znnby’s Case, 11, S.T. 399 (1679), it was dwided that a Minister of the 
Crown ra.inot plead the orders of the Crown as an exemption from liability for an 
iUegU action. In accordance with the Bill of Rights (1088) the Chown can no longer 
dispense with the provision of Acts of PsrliameDt in favour of individuals. By the 
Act of Settlement (1700) a pardon hy tho Crown is not a bar to an impeachment in 
the Commons. The a^ment of 'State necessity' and the distinction between 
State ofiBcials and others were dismissed by Lord Camden, C.J., in 1706. {Entiek 
V. Carrington, 19 S.T. 1007) : ‘ The common law does not understand that kind of 
reasoning, nor do our books take any notice of such distinction.* 
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The French oonstitations expanded those fundamentalB, moluding 
new ones and le-shaping the old.^ State honours and employmonte 
were opened to all without any other distinction than that of thwr 
virtues and talents ; privilege was banished from the administrative 
as well as the legislative branch. Taxation ought to be divided equally 
among the members of the community according to their abilities. 
The right to property, being inviolable and sacred, no one ought to 
be deprived of it, except in cases of evident public necessity, legally 
ascertained, and on condition of ‘ a previous just indemmty ’. 
Finally, ' The society in which the guarantee of rights is not assured, 
and where there is no separation of powers, cannot be deemed to have 
a constitution at all.’ 

Duties — correlative to Rights. Until 1791 the dominant note of 
these fundamental political institutions was individual resi.stance to 
oppression, and the guarantee of individual rights. This tendency 
continues awhile. But already in 1793, the Community and the 
Duties of Man make their quiet appearance, not indeeil to cry down 
that obdurate expression of individual claims, but as a friendly visitor, 
of whom much may yet be heard. * Liberty ’, says the French 
Constitution of 1793, ‘ is the power belonging to man to do everything 
which does not encroach upon the rights of others : its principle is 
justice, its safeguard, the law ; its moral limit is in this maxim ; 
Do not do unto others what you wauM not have tlwin do to you.’ The 
right of property is express^ in a confident form : it is the right to 
‘ enjoy and to dispose of his goods, hi.s income, the profits of his 
labour and industiy at his complete discretion (« son gre)'. And 
freedom to labour comes as a reaction from the poLce-state. ‘ No 
kind of work, crop or commerce, may be forbiddtm to the industry 
of citizens.’* There was added the article that poor relief was a 
sacred debt, that society owed assistance to poor citizens, either by 
providing work or by giving relief to those who were unable to work.* 
Public education was declared to be a social necessity and the State 
sworn to provide it.* 

Again came the harsh voice of duty into this fair land of funda- 
mental rights : ‘ There is oppreasion against the body social when 
one of its members is oppressed ; there is oppression against every 
member when the social body is oppressed.’ * 

By 1796 the fundamental propositions ihcluded not only rights 
but duties ; they were embodied in the Declaration of Rights and 
Duties of Men and Citizens.* All the rights we have so far read were 

* The following are panphrasce from the Ilprlaration of the Uielita of Men and 
atizens of 1789-ei. 

* Ibid., Art. 17. • Ibid., Art. 21. 

* IWd., Art. 22. ‘ Ibid.. Art. 34. 

* Constitution of 23 September 17W. 
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reproduced, but attached to them waa a little charter of nine articles 
entitied ' Duties They are in fact the indispensable basis of the 
rights if these are to be more than mere paper promises, but 
they fall with a leaden weight after the optimism of the earlier 
years. 

Society, it is said, cannot he maintained unless tliose who compose 
it both know and perform their duties. Nature has engraved in the 
hearts of men two principles from which all the duties of man and 
citizen are derive<l ; Do not do to others what you would not have 
them do to you : and, eon.stantly do unto others the good you would 
like to receive from them. All must defend, .serve and live .subject 
to the laws, an»l re.spect those who are tlieir agents. He is not a 
good citizen who is not a good son. hrf>th<‘r, friend and husband. 
(Women are omitted.) (Jne mu.'«t n*ligiou.<ly aiul frankly observe the 
laws, to he a goo<l man. If you do not l)reak the laws, but evade 
them by cunning, yfui injure' the interest of all. . , . And so on. 
The con.stit»ition of November, It'llS, gts-.s further in .setting out the 
details of that obedience to moral and prudential considerations 
which alone can give sub.stane<* and energy to the fundamental 
political institution (•reate<l to implement rights. 

German y, 1818. Some extension of the .scope of fundamental 
institutions was made in the German Con.stitution of Frankfurt, 
1849. in the German States, indivitbial frt'cdom had been parti- 
(iularly repreased by the ojxTHtion of the .Metternichian system since 
IHl.'j, and therefore the instinctive reaction of the lissembly and 
various groups of liberals and Hepubliean.s before the A.ssembly met. 
was to declare those things which were more funii.imental even than 
organs for the exerei.se of sovereignty. They were interc.stcd, first, 
in the sub.stance of State activity, its direction and puqw.se. and only 
secondarily in the division of power between Monarch and people. 
Parliament and Bureaucracy. States and Federation, and so spent 
the first .six months -almost the only six months of their authority — 
in discussing and promulgating the Fundamental Rights of the 
German People.* The but that then* were 107 professors and 
teachers in an assembly of 541, and 182 lawyers, doubtle.ssly deter- 
mined the pedantic attention to those fundamental n‘port.s.- Unfor- 
tunately, principles without in.stitutions are constitutionally valueless, 
though they have some political value in their educative effect, a 

* Die Orkadrechle dee dfMiechfM I'Mif (Cirunilns'hU! Iwiiia Uiioil fur the first time 
in this Assembly). The argument in the .Assemlkly is naturally to 10* found without 
bias only in the iUrnngrajihieehf Btrifht Vtirr dir yerh<iH<lt'i»g< n der deuteehen 
Xoaetituterenden Xatimuil-vfreammhiHg za Frankfort a. -V., by F. von Wmard, 9 
vols. ; a good aerount is given in Kokhardt, Die Vrandreehle iwh irVeser Kongrui 
bit tar Oegeaiimrt, Breslau, 1913 : ami more coneomed with the legal effects of these 
lights is Giese, Die Qrundrerhtc, Tubingen, lUtKi. 

' Cf, Bosonbaum, Beruf and llerkunft dcr Ahgeordnet n, 1847-1919, p. 51 ff. 
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belief irhioli in fact caused many to support tiie employment of valuable 
time on their discussion.^ 

Individual freedom and the need for civic order were very 
consciously balanced. The chief formulae were : free movement 
and equal civic rights over the whole territory of the Beich, the 
abolition of capital punishment, the inviolability of private dwellings, 
secrecy of post, freedom of opinion by word, writing, print and 
pictorial representation, and security of freedom of the press from 
censorship forfeits, denial of postal facilities, forfeits and other such 
devices, and trial by jury for press offences. Eeligious freedom was 
carefully defined; frro education was publicly guaranteed and the 
position of the Churches thereto regulated ; science and teaching 
were declared free ; the rights of petition (for corporations as well as 
for individuals), of peaceable assembly without special permission, 
and of association, were guaranteed : intellectual property was to be 
protected : landed property was subjected to a most complicated set 
of clauses, to free land for use from ancient prohibition and obligations, 
and to rid small proprietorship of the feudal obligations. More 
freedom was to be given to local authorities, and administrative law 
was set about with proper safeguards by the appropriate differen- 
tiation of justice and administration. 

The new things that entered into this constitution, can be classed 
under four heads : those issuing from the onset of capitalism, those 
from government by public opinion, those from the anti-bureaucratic 
trend of thought, and those from the growth of rationalism. It is 
interesting to see the constitution slowly catching up with developing 
dviluation. Manufactures needed factory workers and for these 
oombiaation was the first condition of freedom. The people and 
the Press were becoming a power, they needed freedom to attain their 
fullest development. The anti-bureaucratic creed was based on local 
self-government, and as the powers of the State grew this was con- 
sidered more and more important both for liberty and efficiency ; 
and justice was considered in jeopardy while in the hands of depart- 
ment whose professional bias and interest it was to judge in their 
own favour.* Finally rationalism and the notion of progress made for 
the separation of Church and State, religious tolerance, and public 
education. 

The Assembly and its constitution were swept away ; but some 
clauses were included in the ordinary laws of some of the German 
States, and many were put into the constitution of 1919. The episode 
is interesting only, in this context, for the instinctive recognition of 
the necessity of fundamental principles and for the evidence of 
responsiveness to the social life of the nineteenth century. 

‘ Cf. Frennd, Slamiarda of American LegieJaHon, Chap. I. 

* Upon this ne {urther the chapters on the Separation of Powere, eupra, and Legal 
Stmeihee againet PtMie Admmietralion, infra. 
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Th* Weimar ConeUtution. The next stage in the development of 
the Bubstanee of written constitutions took place after l^e Great 
War, when old hierarchies fell, and national entities embodied in 
alien States were withdrawn therefrom, and given an independent 
State life. In the new constitutions can be seen the unmistakable 
impress of the industrial revolution and the political institutions 
which have issued from it, hitherto hardly noticeable, even if at all 
inscribed in the documents. The German Constitution of 1919 is 
the fullest : it has the most complicated social life to serve. 

First, then, the organizatory parts of the constitution. The 
states which make up the Federation are empowered, and in some 
cases obliged to amalgamate in order the better to serve the economic 
and cultural welfare of the whole nation.^ We live in the day of 
large-scale economic organization, and many sentimental barriers to 
the triumph of the great state still exist. The spirit of this article 
of the constitution is that the joy in the cultural separateness of the 
small state may be bought at too high a price of disutility to others. 

In Parliamentary organization the (thme generations’ old) move- 
ment for the representation of minorities ‘ bears its fruit in the estab- 
lishment of Proportional Kepresentation for all elections, Federal, 
iStatc and local.* A particular obstinacy is revealed in the declaration 
that members of Parliament are representatives of the ‘ whole people ’, 
and bound by their consciences and not by instructions.* This 
pronouncement first appeared in the earliest French constitution and 
has been slavishly imitated by most European constitutions since. 

Experience in other countries having shown that between Parlia- 
mentary sessions, the day-by-day administrative work is unwatched, a 
Parliamentary supervisory committee is established to ait between 
sessions to act as administrative inv^lator.* 

Then, foreign affairs are controllable more closely than elsewhere 
by Parliamentary committees ; * cabinet government is regulated to an 
unusually fine degree ; arrangements are made for a state of emergency 
when internal or external dangers threaten; direct government is 
introduced as a corrective of Parliamentary omnipotence ; ’ the 
budget system is elaborately organized ; * and exceptional attention 
is paid to the maintenance and administration of railways and canals, 
subjects of importance to all modem countries, but of special impor- 
tance to Germany owing to her position as the railway station and 
seaboard of Central and North-Western Europe.* 

A branch of the constitution which is elaborated with a detail 

> a. Chap. X. MI^. * Cf. Oiap. XIX, infra, * Art. 22. 

* See Chap. XV, mfira, for what hae oome al this. 

■ Art. 36. • Arts. 36 and 46. 

’ Arts. 64-9 (regulating oabinet govomment) ; Art 48 (providing for a state of 
emergency) ; Arts. 72-6 (ptesQcilnng the use of the rafeiendom and the initiative). 

• Arts. 85, 86, 87. • Arts. 89-101. 
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And care seldom observed in other constitutions is the Civil Service,^ 
and this for two reasons peculiar to Germany : to preserve the 
capacity of the Service, the best legacy of centuries of absolutism, 
and to make the service democratically sensitive and responsive. 
Incidentally, there is in Article 130,-“ one of the very rare allusions 
to political parties, which in fact, though not in law, constitute the 
central engines of modern politics. 

The second part of the constitution, on the Fundamental RvjhU 
and Fundamental Duties of Oennans, is of exceedingly witle range, 
and is divided into five sections ; I. The Individual ; ^ II. Social Life ; * 
in. Religion and Religious As.sociations ; ‘ IV. Education and 
Schools ; ® and V. Economic Life.’ 

The principal novelties of the Fir.st Section are the equalization 
of the status of women with that of men. the guarantees for cultural 
minorities, the extension of secrecy of the mail to the telegraph 
and telephone, the Hncomi)romising proclamation of freeilom of 
opinion. 

Section 11 is of principal importance as a code of family life. 
Marriage, it says, is the foundation of family life and the maintenance 
and increase of the nation, and re.sts ujKui the equal right.s of both 
sexes ; the purity, health and social welfare of the family must be 
maintained by the State and the local authorities, while larce families 
and motherhood have a claim to State jirotection and care. It is 
the parents’ supreme duty and right to nurture their children to 
physical, spiritual and social competence*, and the Slate is to watch 
over this. Children not boni in wedlock are to receivi* the conditions 
of a good upbringing, under equal conilitions with legitimate children. 
Youth is to be protected, by State and local authority, against 
exploitation and moral intellectual or Imdily neglect. . . . 

Then the rights of association within the limits of the criminal 
laws are granted. 

Section III guarantees to religious associations the exercise of 
their faith, forbids any establishment,® prohibits leligious societies 
from endangering the unity of State life by privileges, and seeks to 
neutralize the effect of religious conviction whatever its ijuality, 
upon the State, by excluding religious considerations from appoint- 
ments to office, either as a qualification or as a disqualification. The 
German Civil Service was before the War hardly ojien to Jews, or 
Roman Catholics or professed atheists. 

> Arts. 30, 128, 129, 130, 131. 

* ‘ OffieialBareHorvanlnof the coramonity, and not of a party.’ Tbw, aswcll as the 
whole position of the Civil Service in the miKlcm Stato, is discussed infra, Part Vll. 

• Arts. 109-18. * Arts. II!) 34. ' Arts. 13&-41. 

• Arts. 142-30. ’ Arts. ISl 65. 

* Cf. OiesB, Stoat and Kirche ua neaen VeatschUind {JalirbiKli da (IffenUidten 
Bahts, Vol. XIII, 1926). 
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Section IV is an educational code. It begins with a declaration 
which is very dear to German teac-hers since it has so rarely been 
practised : ‘ Art, science and their teachings are free. The State 
guarantees their protection and participates in their promotion.’ 
This was first declared in the Frankfurt Assembly’s declaration in 
1849, very naturally since its most eminent members were professors, 
lawyers and journalists, when Treitschke sjwjke in its favour. Apart 
from its accidentiil relationship to (h-i-nian conditions, the declaration 
is significant as an expression of confidence in the modem deities — 
Invention and Science. 

The remainder of the S<“<-tion analyses each i)art of the educa- 
tional system : its purposes, its organizations, its teachers, the length 
of time for which children arc obIig<sl to attend school for eight 
years and then continuation s<'h<M»l until the age of IH tlie po.sition 
of jjrivate schools, and of .scliools for tliosc with a s])ecial religion or 
WeltatiscJutuuiKj, religious instrin-tion. 

The general aim of tlie educational sy.-,tcin is peculiarly germane 
to a diseu.ssion of the modern .'<tatc. Wlicn .so many hostages are 
given to the individual and to religious and economic as.suciatiou8 
some provision must be made for a con.seusus of opinion. It is not 
here maintained that thc.se articles c-au achieve this, nor that the 
reverse may be the result : but tin- n(H-es.sity is patent. Article 148 
says : ‘ All schools shall try to .ichieve moral training, civic con- 
science, personal and j>rofes.sioimI competence, in the spirit of the 
German people and of international friendship. In education in 
State schools cure must Ik- taken not to wound the .sensitiveness of 
the unorthodox. The curriculum must include instruction in civics 
and economic organization. Every student receives a eojiy of the 
constitution at the end of his school yt-ars.' 

Finally, Section \ , on Economic lafe, goes further than any other 
constitution, and is an intere.sting n-flectiou of thow* fundamental 
aspects of modern economic life analysis! in previou-s chapters.' 

The keynote is set by the first Article, l-il, which runs ; ‘ The 
ordering of economii- life mu.st eoiTe.spond to principles of justice with 
the aim of securing an existence worthy of human beings. Within 
these limits the ecoiumiie freedom of the iuilividiial is to he secured. 
Legal compulsion is only jicmiissible for the realization of threatened 
rights or in the service of the luramount necessities of the common 
good. Tlic freedom of eoinmeree and trade i.s to be guarantecfl in 
the measure laid down by Feileral law-s.' The tone is maintained 
all through this section, and the subsequent articles are instrumental 
to the first. There is in these articles more than a reaction from laissez- 
faire, there is conscious acceptance of {wsitivc principles of collectivism, 
in some cases attaining to the point of natioiuilization of industry. 

^ S(«c CMjM'ctaUy Chap. If* aupra. 
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Hegre is the nuttnrity of that aodel theoty which legaida tb« 
attainment of a respectable minimum of economic welfare for all, as 
prior to any freedom or exceptional riches for more capable or for- 
tunate individuals.^ There is less certainty than of old about the 
absolute value of private property, and the constitution recalls tlmt 
‘ Froperty obliges. Its use i^ould also be of service for the social 
best Bights of inheritance are not absolute ; the State’s share 
therein is unequivocally announced. Nor is the use of landed property 
left to the tender mercies of individual choice and chance, but the 
State’s supervision over its distribution and use is proclaimed, and the 
conditions of expropriation for public purposes are stated. The 
owner is expected to remember tlmt the cultivation of the land has 
social efiects and it is his duty to see that these are best subserved ; 
and unearned increment in the value of land is confiscable. All 
mineral resources, and all economically useful natural forces arc 
under public vigUance, and private royalty-rights are to be trans- 
ferred to the State.* The possibility of socialization, planning of 
industries, amalgamation by the states or the local authorities, is 
announced, as well as the regulation of import and export prices 
(in other words, consumption) on social principles ; and the co- 
operation of vocational associations in such activities is provided for. 
A uniform labour code for the Federation is to be created by law, 
and its essential principle is that labour power is specially protected 
by the State. Large rights to associate for the amelioration of con- 
ditions of work and economic reward are granted to all people and 
professions, and measures and agreements restricting these rights or 
seeking to do so are declared illegal. A complete system of social 
insurance — sickness, accident, motherhood, old age, etc. — is to be 
established. 

Then follows the inevitable consequence, whether written or 
unwritten : ‘ that every German has the moral duly to mgaye his mental 
and bodily strength so as to promote the welfare of the community ’. 

The final article in the section on Economic Life is Article 165, 
which creates a scheme of representative bodies for the government 
of industry and agriculture. This scheme is designed to give employees 
equal rights with employers in each works, for each district, province 
a^ State. All this finds its summit in a great central body — the 
Economic Council — representative of workers, employers, consumers 
and others, to ensure peace in industry, justice to all vocational groups, 

‘ See for the evolation of this doctrine and for tome aspeote of it. Chan. 11. ninro. 

* Art. 163. 

* Cf. Reporta of the British Coal Industry Commission, 1918, Cmd. 369, 300, 301. 
Report of the Royal Commission on the Coal Industry (1926), 1926, Cmd. 2000. 
JBrUain’t Jndmtrial Falun — brtng the Report of the Liberal Indtutrial Inquiry, 
Loodoo, 1929. It should be obaer^ that this in Engtand would be done by onlinary 
statute law and would not be specially dignified by the title of a oonstitutiwial law. 
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and to advise the political authorities on measnies of economic and 
social importance.^ 

Implications. We have observed the development of the sub- 
stance of the constitution from the time when there was no substance 
except the vague notion of royal absolutism to the point where it 
mirrors, if with some distortions and omissions, the multifarious 
convictions, habits, and social institutions of a complicated civilization. 
Further emphasis of some a.spects of this development is necessary. 

First, what is fundamental is necessarily the result of evolving 
civilization. There are no fundamentals capable of standing proof 
against time, except entities so vague as to be meaningless. If the 
principles which have been indicated were reduced by the abstraction 
of their temporary and local forms we should arrive at the moat 
primitive human instincts ; such a.s the infant’s hold upon its nurse 
for fear of falUng, and the irrational resistance to physical constraint.* 
Men will always search for the guarantee of the fundamentals in their 
own civilization, since these have insensibly taken on the urgent 
character of such primary reactions. Stability and change, settle- 
ment and flux must then be expected, and men will constantly hover 
between the extremes and struggle for their fixture in constitutions. 
And the lesson of it all is that there is uot)iing so fundamental that 
it may not change, and nothing no fundamental that it ought not 
to change ; nor anything so fugitive that it may not be one day 
fixed and worshipped as an absolute disp(‘usation. 

Secondly, society does not wait until a constitution is written. 
In ]>roportion as matters are urgent it establishes fimdamentab 
between constitutions (when there is a series), by laws or by con- 
ventions ; and whut the constitution does not include is provided 
outside its pages. The institutions created without constitutional 
lienediction may be so embeddeil in the vital desires of men as to be 
able to persist as fundamentals, and even when the paper fundamentals 
are swept away, or even where these do not exist. In the IT.S.A. 
the President has come to be elected directly by the people, and the 
party system is fundamental to democratic government ; the former 
was virtually forbidden by the constitution, the latter is ignored by 
constitutions but nevertheless is everywhere the real centre of govern- 
ment ; British Trade Union rights are not derived from any consti- 
tution, nor are freedom of speech, writing and assembly, yet they are 
BO fundamental that any attempts substantially to limit them meet 
with the strongest resistance. Constitutions do not include all that 
is fundamental, while many of the declared fundamentals are silently 
ignored. 

> Cf. Chap. XViir, infra. 

' Cf. J. B. and R. A. WaUtm, I’riiehohgiaU Care of Infant and Child (AUmi ft 
Unwin), ltt2S. 



240 MODERN GOVERNMENT [Fr.m 

Lqfltly, are they fundamental in the sense of being peifect ttaps ; 
are they really indefeasible and inalienable ! No constitution has 
shown that fimdamental means this. They are defeasible, alienable 
and escapable, and the People, the Parties, the Parliaments and the 
Coiirts of Justice have defeated them, alienated them and escaped 
them. They have appeared to be all these and more to their framers, 
because of mankind’s desire for order, the impossibility of living in 
constant flux, the belief that it is possible to express the government 
of society in a few wise pages covered with pregnant words, and the 
recurrent human confusion of that which is characteristic of their 
generations and the pa.st witli that which can properly be for all time. 

Constitutions do acquire a special stability and reverence, but the 
latter passes with time and the former depends entirely upon the 
factors forming civilization, now one aspect of man’s nature, now 
another, being awakened by some fresh property of the spirit or 
Nature. Constitutions remain unchanged in proportion as the basic 
elements in human nature are socially acknowledged as good ; 
secondly, in proportion to the complctencMs with which these socially 
valid elements are embodied in the constitution, and thirdly in pro- 
portion to the general Hij with which thesi* elements are described, 
since if they are describe in detail amendments arc often required. 

Referring more particularly to the German Constitution of 11)19, 
though this is true of all constitutions, many of the clauses are so 
generaUy worth'd as to have no effect imtil the clause') are interpreted 
by the competent authorities, and, again, until laws are passed to 
give them precise definition. In the first class are some, equality before 
the law, equality between the sexe.s, the freedom of science and art, 
the protection of the middle class and of family hfe, so vague, so 
possible of multiform interpretation, that the mind pauses before 
them completely bewildered. Already discussion in Germany has 
raged around the meaning of these ; what is their substance and 
what are their limits, and how far have they the effect of law, how 
far are they merely aspirations ? ^ Nothing in the constitution 
provides those to whom are granted rights with a legal institution 
to secure the execution of the claim. All their efficacy depends upon 
their future interpretation and application in statutes and judicial 
decisions. There is another class which avowedly waits upon legis- 
lation : the Labour Code, the Economic Council, Property Law, and 
Local Government are examples. The makers of the constitution 
expected, however, that the laws would at least not be destructive 
of those principles, and would be a positive mould into which legisla- 
tive activity would run. 

' Nipperdey, Die Orundreckk, Vol. I, Introduction by Thoma ; cf. alw Ansohlita, 
Kommentar, Tntroduotion to Part II, and J{a<iclilcp, fhniHimhIf der Weimafer 
Ytrfatmng in der XeehUprecAung dca Ueichni/crtchte, Berlin. 193U. 
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Wliat these rights and duties mean, then, is not stated in the 
constitution. They can be taught in the schools of law and political 
science, broadcast by political parties and the Press only in their 
vaporous form, and all they can do is to focus the mind upon their 
significance, and provoke thought. But their meaning can only be 
obtained from the study of their history and the reasons why men 
fought for them and deemed them of such moment that at a parti- 
cularly solemn moment of the nation’s life they were included in a 
document designed to be tlie basis of political behaviour. And to 
different individuals, clasiscs, interests and schools these do, and will, 
unavoidably bear a widely varying message. We have seen, for 
exampl<‘, that the issue has not been irrevocably settled whether in 
Germany interpretation shall be decidetl by judicial bodies or by 
Parliament. Officials take an oath to maintain the Constitution, 
but it is not known exactly what is to be respectc'd. Until the issue 
is Hi'tthsl who interprets, and until the Courts, the Parliament and 
the PtHiple speak with a more certain voice, the answer to the question, 
what is the living worth of the constitution ? is —we do not know, 
it is yet to appear. W(‘ have even seen the possibility of amendment 
challenged as unconstitutional in the U.S.A.* 

« * 4i * * * V 

' .So uncertain arc the foundations of the American ronstitution that even the 
question of the uneunstilutionality of an amendment to tlie funstitution, earried 
out witli due n-ganl to the nietluKl and nmjuntieN pn>MTilie<i in Article V, baa been 
raiaed. ft is arsued that the ejurit of the Conetitution, and certain elanacH. are the 
measure of the rcaaonaldeiieaH of an Amendment, and that the-ie eonutitnte ‘ inherent ’ 
limitationa. What are the hueea of thia argument ? They have been given in the 
National I’nihibition fanes {lU20). and a numlsT of learned articles m the law Jour- 
nals.* (l)The Amending Power is a diUgattd {luwcr, like all the (lowcm m the Con- 
atitutiini, and therefore may be e-'cerri-od onl.> in tlie npirit of the delegation. (2) 
Thin spirit is that (a) Amendment does not mean nucli alterationa to the i'onstitution 
aa destroy its original ehameter. (b) That its original ehuraeter includes as ita very 
essence *a perpi'tual I'niun of Stato '. Now, it is argued, any amendment which 
deprives the Statra of their eliararter as Niatea alsilishes a |S’r]ietual I'niun of States ; 
and such an uivasion of tlie PolUv Power of the States is quite clearly a destruction 
of the .Slate-jiow'er to sueh an extent tliat their Stnte-ehnracter is lust. Such reason- 
ing had lieen used in a nunitier of cases to prevent the eiuToachment of the Federa- 
tion on the States. Further, the result of long attrition of State-(K)wer would be 
to destroy the identity of the Stales which, by the la.st sentence of the amending 
articles, are guaranteed perfietiial and equal represimtatum in the Senate. A time 
will come, ill short, when then* are no .States to I>c representi-d, and that is not con- 
stitutional. (J) Nor does the foiistitutiun intend that ordiiiaiy legislation shall be 
embodied in it by Amendment, fur this takes away from the freedom of later genera- 
tions, which was not intended by the Constitution-makers, who were only thinking 
of Amendments for the governmental machmery, not adiiilioiis to the Constitution 
directly alTecting the behaviour of citizens. 

It will be seen that thiao arguments arc ostensibly tmsed upon the belief that 
the Constitution-makers meant this form of government to persist, and no other, 
and that the State-Federal relatioiialship is to lie narrowly construed. All that can 
be sold in aiiawcr to this is that the Constitutional Convention outvoted a motion 

• e.g. Morbury, The limitatuins n]mn the .-Vniendiiig Power. /Inrrtird haw Kevitw, 
XXXUl, 223 ; Wierson : Itcplv to Mr. Marbuiy, itid., (UiU. 

16 
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^tib it must be with everj new constitution : it has its period of 
in&ncy, when all hopes are set upon it, when guesses are ventured 
about its future, guesses to which only long years can give even an 
incomplete answer. ^ In the older constitutions the life of society 
has anciently shown that the constitution is its sport, amended, 
interpreted and evaded in the long run like other laws, and difiering 
&om these in the reverence and loyalty accorded it, only in degree 
and lip-service. That degree of difierence and lip-service are of some 
pohtiGal importance, for they betoken that probably a little more 
fuss, manoeuvre, deliberateness, and watchfulness, may accompany 
the conscious reform or conservation of ‘ fundamental ’ political 
institutions. 

to stop smendmenU affecting the ‘ internal police ’ of a Ktatc. It also seems Btojud 
to attempt to put a Continent in a strait- jacket in the days oi Kelativity and the 
Atom. There is positive evidence, too, that the convcntirtn contemplated wide 
changes. Moreover, no student of its records can fail to M-e that the Constitution- 
makas were themselves at a loss to know what exactly was the nature of sasoeiation 
they had eatabliahed. 

Then, the argument respecting the content of the Amendment is rather neakened 
by the fact that the 13th, and parts of the 14th and 16th Amendments, are of this 
ohorooter and for nearly ^ty years hare received silent acceptance. 

Finally, os Willoughby points out, these assertions that the Constitution is in 
the nature of on agreement or compact between StaUs, and not between the people 
at the Statee ate erroneous (I'hi CountiMum of thv b'.<S..4., Chajiter. 1 hr AmiiHlminl 
of At Conitiiution). 

The Supreme Court in its decision in the National Prohibition Catu did not, as 
asua], give an opinion, but simply concluded that the 18th Amendment, which evoked 
the oforementianed attacks, ‘ is within the power to amend reserved by Article V of 
dm Constitution’. It is held by CoDstituUooai jurists that this means that the 
Court rejects the arguments in favour of inherent limitations on the amending power. 

Still dissatisfaction remains that legislation on intoxicating liquors wss made 
port and parcel of the Constitution, since this makes legislation loss responsive to 
popular desires than the legislatures usually arc. That issue, however, we have 
already discussed elsewhere. 

* U. Justioe Stoiy in on early case ; * The Constitution unavoidably deals in 
general language. It did not suit the purposes of the people, in framing this groat 
ohoTter of our liberties, to provide for specifications of its powers or to dralare the 
aaeans by which those powers should oarTied into execution, it was foreseen 
that this would be perilous and difficult, if not an impracticable task. 'The uistni- 
inent was not intended to provide merely for the exigencies of a few years, but was 
to endnre through a long Upee of ages, the events of whirh were locked up in the 
inseratable purposes of Aovidence. It could not be foreseen what new ebangee and 
modificatioiu of power might be indispensable to effectuate the general objects of 
the charter, and restrictions and specifications which at the present might seem 
rehitazy mi^t in the end prove tlie overthrow of the system itself. Jfenre its powers 
•re expressed in gemral terms, leaving to the legislature from time to time to adopt 
Its own mesms to effectuate legitimate objects and to mould and model the exercise 
of its powers os its own wisdom and the public interest should require.’ — Marlin p. 
Hunter, 1 Wheaton, 326. (The Constitution (annotated), 1924, ^nats Itooument 
No. 164, 68tb Congress, First Session, p. 43.) 



CHAPTER VIII 


THE CENTRAL-LOCAL TERRITORIAL FABRIC OF 
THE STATE (FEDERALISM) 

T he State necessarily occupies a territory. The problem 
at once arises how best to manage the area ; whether to 
govern it undividedly from a single centre, or to disintegrate 
it and govern by a concert of central and local authorities ; whether, 
also, the area of undivided rule should at any time be extended or 
diminished. These problems are not confined to the State ; they 
arise in industrial and commercial concerns, in Trade Unions,' in 
Churches. 

The problems have usually been discu.ssed under the time-honoured 
divisions of Federalism and Local Government, but these are only 
subdivisions of the maiu problem of the territorial composition of 
the State. No issues different in kind can be raised in regard to 
the one or the other, and in fact, the .same issues are traceable in 
and are determinant of such question.s as Regionalism, Devolution 
and International Government. Here is a brood of difficulties and 
devices of State all of the same strain ; they arc differentiated by 
size, urgency, time and place. In a future work we shall be concerned 
with the particular example.s of Local Government and Regionalism ; 
but in this work, owing to the large range of subjects, we are obliged ^ 
to confine ourselves to the problem of Federalism, at once a study in 
the efficiency of government, the component factors of nationality,*' 
and the distribution of sovereign power. 

« * * * « « * 

What we wish to discover here is («) the amalgam of motives and ^ 
environmental factors which cause large states to be composi'd out 
of small ones, or to be decomposed by the transference of powers to 
smaller areas within them ; and (6) the o^nization adopted and its 
reasons. 

The prevailing distinction between states is that between the 
% 

' S. and B, Webb, Indialrial Demaemry and Tkr Comumm' Co-operaHtv Mon- 
mral. 
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Units^ and the Federal State. ^ In this distinction the Unitary 
State is one in which all authority and power are lodged in a single 
centre, whose will and agents are legally omnipotent over the whole 
area, while a Federal State is one in which part of the authority and 
power is vested in the local areas while another part is vested in a 
central institution deliberately constituted by an association of the 
local areas. Once a general name is given to a number of particular 
things in order to distinguish them from others, these things acquire 
a reputation for a distinction they do not in fact possess. For all 
Unitary States relax the severity of the central government, while in 
some actual forms of Federalism there is more centralization than 
the name originally implied. There is, in short, in actual states and 
in their constitutions, a wide range of sj stems, never ending in a 
completely unitary one, but ascending towards the one or other 
extreme type.- 

Development of American and German Federalism. Feder- 
alism is of extreme modernity. Its theory and practice in the 
Modern State are not older than the American Federation, which 
came into existence in 1787. The Federal idea, that is, the plan of 
tjoi'ernnu’nf of a number of coti/iijuous territorieii i»i associatUm and 
neither in separation nor in one comjmtnd, was ancient and had been 
practised in Greece.® Although the Fathers of the American Con- 
stitution referred to Greek theoritw and experience, the assembly well 
knew that it was building for the first time. The next examples 
of Federalism were Switzerland in 1802 * and Canada in 1887 and 
1807 ® ; Germany in 1807 and 1871 ; the Commonwealth of Australia 
in 1902,* and the Union of South Africa in 1905.^ Much scholarship 
ha.s been expended on the history of the establishment of these Fcdc'ra- 


* Bryce, Sliuliet in llulury and J ariapradener (2 vol*., lilOl), K'way IV ; A, V. 

Dicey, Laie of the Voiuslituliov cSth Ed., 1927), Introdnrtion, .Sect. Ill ; B. Sidgwicb, 
The JSlnnenta of J'oliiKa (ISUI), Chap. XJiVJ ; Bnc, 'J'heoni iter Slaatnrrrbifidang 
and Gcachuhtt den BundeaetnaUai JcUuiok, the IaJiti ran dm Btaatenverbindinigm 
(1SS2); Ercu-ss, O'emiiiidc, Stoat and Bcich-, KiierH, JHi J^Jtri rom Bundeaataat. The 
more up-to-date trratu>eji are rclcrrcd to in (he courao of the present discnoHiun, 
The Fateraliat, A Commentary oh the C'omtiliitwn of the L'nitad Statea— a eotUction 
of eaaaya by llamilUai, Jay and .Madison ; Ktoiy, ComnimUtrita on the Conatitatioa 
of the United Statea, 2 vole. (Sth Ed., 1891); Willoughby, The ( 'onatitutional Law 
of the VntUd SOttm (2nd Ed., 8 1929). Cf. Mogi, Thmry of Sefleralunn, 2 vole., 

for a history of federal thisiry. 

‘ Kelson, AUgemeine StaalakhTe (1925), Chap. VI. 

* I'Tseman, Federal Government in Oreere and Italy (2nd Ed., 1893). 

* Eleiner, Bchtveizeriachea Bundeaataalaricht (1923), and wo: lubliograplueB : Intro- 
duction and Chap. 1. 

'Bradshaw, Belf-Oovemment in Canada (1903); Kennedy, The Conatitution of 
Canada (1922); Leroy, Canada’s Federal Syelem (1913), and A Short Treatiae on 
Canadian Conatitutional Law (1918). 

* Wise, The Making of the Auatralian CommonweaUh (1913) ; Moore, The Con- 
atUntion of the Commonweedth of Avatmlia (2nd Ed., 1910) ; Quick and Uarran, The 
Annotated Conatitution of the Auatralian Conimonwealth (1901 ). 

' Brand, The Union of South Africa (1909). 
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tions and all the details are easily accessible. We therefore abstract 
the quintessential motives and events, with the simple warning that 
the events and motives were not so well-oidercd or always avowed 
as they appear to be in an organized summary. Our examples are the 
U.S.A. and Germany. 

The U nited States of America . Before 1789 the thirteen Ameri- 
can Colonies led an existence largely independent of each other ; the 
states at the extremities of the Atlantic seaboard were months, and 
those between, weeks and day.s away from each other. 

The stabs were differentiated by their climate, their commercial 
and industrial interests, by religion, and these* brought about .secondary 
differences of culture.* But there, was a .sub.stantial uniformity of 
cultural outlook and political traelition when compared, say, with 
Germany. The earliest tic was (///cucc— against the Indians and 
European claimants to th<* hint<‘rland of North America.* 

Penn wished to .secure a common council to adjust differences 
and complaints among the states as in commercial injuries anfl the 
mutual rendition of debtors and <'ulprits who fil'd from justice, and 
to support the union aiid .safety against common ew'mies. In 
Franklin’s schenu' a further motive was the settlement of lands 
acquired from the Indiaus. The vast hinterland, full of disturbing 
jwtentialities, was a factor of unique urgency in America as a problem 
who.se menace demanded union for its peaceful solution. 

The Imperial theory which a.s.sigiwHl to the American Colonies the 
position of plantations for the Iwnefit of the Mother Country w'as not 
violently challenged until it began to be applied with real energy by 
Grenville and Townshend.* Defeitsive resentment began to produce 
unity ; ‘ Tlien* ought to Ih- no New England men, no New Yorkers 
known on the ('ontinent, but all of us .Vmericans.’ ■■ England under 
Lord North persisted ; war followed. The Second Continental Con- 
gress met in 1775 to conduct the struggle. The Declaration of Inde- 
pendence was promulgated.® The colonies lirew together in common 

• C. and M. Beard, Thr Hue of Amirican <’ii'i7iM(iV>e (1U2S); V. L. I’arringtou, 

Main CurrenOt in Ameriatn I, The (\}loniol MiniK le20 18UI). 

• For example, an early as UW.') the New Knplaiid fiiiifcdiTacj van formed. Hero 

was a solid block of Btates not over-far from varli other and very siimUr ui (sihtiral 
organization and religious cionviction. The unimi was ' a lirui and [H-qirtuiti league 
of friendship and amity, for offence and defence, m iitiiat arlrire onrf a'lreonr all 
jiut occaaiona, both fur pnaerring anil propagating the triiUi/- of thi (Inrprl and for m iilnal 
aafety and welfare', p. 4r>, Mavdonald, Souree Booiof Amtriean Uulorg; i'lske, Begin- 
nmga of Xew England (18S9), C'hap. IV :J. S. Brotrn, Thi I niled .• Sludg 

in Jntemalional OrganiialntM ; .Smyth, The Writingauf Henfomm Fmnkhn, 111, glO ff. 

• Locky, A Hialory of England in thi Eighhrulh t'entiirg (Xew Kd., 18U2), IV; see 
also Smith, The Wealthof Xntiona (Cannon's Ed., ItMH), Bk. IN', ('hap. VII, Ft. Ill ; 
Trovelyan, The A meriean Kemlution ; Carl Becker, The Ihelnration rif Independence 
(1922), Chap. Ill, and Van Tyne. The American Rerohilion. 177ti-83 (American 
History, ed. by Hart, IX) : UacDunald, Source Book, pp. 13iV 4(1. 

• And see Hart, American liutorp bdd bp Cunb-mjxtniriea, II. 3iM-412. 

‘ CL Becker, op. uit. ; Hint, Life and Lett&a of Thoinaa Jefferson (192li). 
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ooDsdoiisness, and for defence, of a ri^teons cause. They were now 
very aelf-conscions states, and were not anxious to relinquish their 
government into the hands of a new central authority. The Con- 
gress, therefore, was lamentably weak. The Articles of Confederation 
were not ready imtil 1777 and were not ratified by all the states until 
1781. Only extreme danger had brought them together, and the 
authors of the Articles apologized for the rickets of their weak pro- 
geny.^ The Confederation was announced to be a ‘firm league 
of friendship’. It became a league of disgruntled independents. 
Sovereignty (legal supremacy) remained with the states ; most 
illuminating was the f^t that amendment of the Articles needed a 
unanimous vote. The powers conferred on Congrc'ss were few and 
strictly limited. Congress had no direct executive power to carry 
out its resolutions, but was obliged to rely upon the states for 
action. Most vital of all. Congress had no power to levy taxes, nor 
to regulate commerce. 

The weakness of the arrangement was the inherent result of the 
very philosophy which had led to its creation, and of the natural 
eonditions of the age. The liberty of the individual person and the 
independence of the locality are ever inwardly related.'* The small 
states were afraid that the larger states would outvote and overrule 
them. Nor was man’s environment such as inumdiately to commend 
the tremendous area of the United States as the ‘ natural ’ object of 
loyalty— for commerce, industry, culture, and men and women, travel, 
meet, and are one, only with the speed and continuity of the available 
means of transport. The amount of commerce was small judged by 
modem standards in this New World of farmers and village handi- 
craftsmen ; and mechanical transport which has .since tended (but 
by no means succeeded) to make the whole world one did not exist. 
The first and natural impulse alter revolution was self-help, not an 
associated and planned future. 

The War ended, the renmants of the Congress silently dozed in 
an unheeded comer. Only a few people, like Alexander Hamilton or 
Rush of Pennsylvania, experienced the feeling that all America should 
be one — a feeling that was nourished on its own intrinsic merits and 
not on expectations of utility. ‘ We are now a new nation,’ said 
Rush.* ‘. . . The more a man aims at serving America, the more 
he serves his colony. We have been too free with the word- inde- 
pendence ; we are dependent on each other, not totally indeiicndent 

* OfieM Letter accompanying Act of Confedrrafitm, In Congrree Vorklom, Sovembtr 
17, 1777 (reprinted in KUiot, Debalei in the Several State Conventione on the adoption 
of the Federal Conetilution, 2nd Ed., 1901). 

' Purington. op. cit.. I, 210-342; P. L. Ford (Editor), Famphlete on the Con- 
aUtuiion of the V nited State* publiehed during it* ditcuetion by the people, 1787-8 (1802), 
p. 288 ft, 

■ Sobqrier, The OonetiiiUion of Ae United State* (1923), p. 38. 
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states. . . . When I entered that door, I considered myself a dtisen 
of America.’ So also Hamilton.^ 

Economic Necessity. But the many needed to be persuaded 
by tangible utilities, and the vital impulse to federation, now that 
foreign enemies were removed, was economic : commerce and con- 
tracts, tarifis and bills of credit. Congress owed much money and 
was even in arrears with its soldiers,^ the states owed money, and had 
large quantities of depreciated paper money and bonds outstanding.* 
Each state was an independent commercial entity treating others 
to the expense, delays and vexations of tariffs. America was now 
excluded from the Britisli mercantile system and as a foreign nation 
was subject to serious di.sf;riminatioiw, competition, and hostility.* 
Separation made the states weak in commercial and boundary negotia- 
tions with the great countries of Europe, and Britain played upon 
their domestic jealousy.® Boundary disputes brought several states 
to the verge of war.* Tlic settlement in 1786 of a conflict for the 
control of the hinterland Ixdween states fortunate in their situation 
and treaties, and therefon* likely to grow large and dominant, and 
tho.se perhaps destined to remain small and subordinate, had tem- 
porarily aetth*d a question which might otherwise have made peace 
without suhjiKJtion forever impo.s.sible on the American Continent : 
only a stable government could fully execute the policy laid down 
by the settlement. 

The actual existence of a Confederation had already produced a 
literature of Federalism, eritieixing the old articles fur their weakness, 
and advocating a stronger union. The most brilliant and compelling 
of essays came from the pen of Hamilton in 1781 and 1782 called The 
Continentalist. But there were others’ also. Exceptional men. like 
Hamilton, are alway.s es.sential ingredients in the forging of states. 

A few such men, foremost among them James Madison and George 
Washington, took advant.sge of unre.st and distress, and a growing 


* (!f. Tie fUdirnliM, Xi». XV XXll . anil eatlirr in T’A*’ ('ontinciihtlfit, 

* Fukp, Critiral Period of AnKTican llidorg, p. tC3 ff. 

* Callender, Ermuimie //iulnry «/ Ihr I'nited Slatre, p. 185 if. 

* Fnke, op. rit. : Oalloniler, op. nt., pp. 210-20. 

‘ Of. liKoky, op. eit., IV, 12. 

* Of. McLaughlin, The Confederation and the Conntitnilon, 1785-17811 {Americaa 
HUtory, ed. by Hart, \). 

r Though Hamilton ws«, iierhapr, to«> extreme in his views on government to 
become the aoclaimod leader of a liody like the Convention, his spmh at leaat 
cauaed a wholeeume constematiun. There is yet another Webster, Feletiah by name, 
and he, in 1873, published .d Oioeertalion on the Politiral rnioii and (^onstitutioii of 
the Thirteen nnilnl Statee of Sorth Ameriea, It is probable that this had aome influ- 
enoe in ita time ; for Madison calls him once, * an able citizen of Philadelphia '. later 
•triking out the * able At any rate, the historian Haines Taylor attempt to 
eatafaUah Pe^tiah’sfame as the real rTeator,in theory at least, of the American Feden- 
tlon. Taylor’s The Origin and Orouih of the Amerimn Conetiluiion. The claim is 
properly ahown to be a web woven of every imaginablo logical fallacy in Carwin, 
Jndieial Semac, The PeletM Webeter ilyth. 
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expectancy of a ‘ more perfect union ’ to meet in 1786 to consider 
commercial conditions and report an amendment to the Articles of 
Confederation.* It reported that 

* in the conr-e of thcii reflections on the subject, they have been induced to think 
that th» power of regulating trade ts of eurh comprehenMoe eifen/, and mil enter ao 
far into the general system of the Federal (loremment, that to give t( effiraq/, and to 
obviate questions and doubts mneeming its jureeiie nature awl limit, may require 
a correspondent adjustment of other jrarts of the federal system.’ * 

The invitation to a convention at Philadelphia in May, 1787, was 
now not to consider ‘ commerce but ‘ the situation ’ of the United 
States. The old Congress, which was still the symbol of defensive 
fraternity and national independence, also ri'commended a Convention 
‘to render the federal constitution adequate to the exigencies of 
government, and the pre.servation of the I'nion ’. 

The Work of the Convention. We cannot analyse the Conven- 
tion or the negotiations which produced the clauses of the new con- 
stitution. Contrary to the present condition of the U.R..\., the finest 
minds and characters were then in politic.s. 

Little dispute was raised by the powers to be granted to the Federal 
authority. Their nature explains their ready adoption. Such powers 
as those over foreign and inter8t4it<- commerce, and commerce with 
the Indian tribes ; naturalization and bankruptcy ; currency and 
standards of weights and measures ; postal administration ; copy- 
right ; crimes on the high seas and offences against international law ; 
foreign affairs in general ; the declaration of war and maintenance 
of an army and navy, yield their greate.st common utility with the 
least common effort when they are concerted over a large area. What 
that area shall be is determinable at any time by the existing state 
of invention and the organizing ability of mankinrl. Uniformity in 
commerce brings the well-known economy of free trade, in currency 
it saves delay and the chaffering of exchange, in posts it increases 
speed, in weights and measures it aids rapidity and certainty of cal- 
culation, in bankruptcy it enhances a sense of security, in copyright, 
protection, detective operations and retribution are made easier. A 
single administration of diplomatic negotiations and the armed forces 
adds weight to counsel, eliminates the waste involved in a number 
of separate armed forces, and reduces the chances of domestic conflict. 
These were the main utilitarian considerations that brought about 
the new Union, as they have been of every federation since, and we 
shall later see that it was on the path of such utilities that the unitary 
element in federation afterwards pursued its rapid way. 

* Proposition of the Qeneral Assembly of Virginia, 31 January 1876 (reprinted in 
BUiot’e Debates, 1, 116 116), and cf. Schuyler, op. cit., p, 68. 

' Doeumentary History, 1, 1-8. 
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Bat just OS decidedly other powers were not transferred to the 
U.S. and remained with the states ; indeed, the whole field of activity 
outside the transferred powers was left within their sphere. 

The subjects of acute controversy were State representation in the 
Federal legislature, Federal power to act directly upon the citizens, 
instead of through the states as before, and the power to tax. The 
last two questions revolved almost entirely around the first. Suppos- 
ing the power to tax were granted, or supposing the central authority 
were given the power of dire<-t jurisdiction. What would be the 
position of the states in that policy ? would the power to tax be 
limited by their counsel as separate entities with a guaranteed life ? 
would they be enablwl to withstand the direct power of the central 
authority, which was to be so crushingly enhanced ? No final 
decisions, therefore, were taken about other questions till the great 
issue the place of the states in the Union had been settled. The 
small states were afraid for their id«‘ntity and preferred disruption 
of the Union to attenuation of their own sovereignty. i 

‘ The states and the advocates for them were intoxicated with 
the idea of their sovereignty.’- Acompromi.se was reached,® and its 
character is considered in the next Chapter. 

Thus federation in the l^.K.A. was the resultant of a number of 
forces which pressed th(' states towards a partial \inion, but kept 
them strictly free in certain fields. There were great economies to 
be obtained from union, as well as the p.syehological value of large 
dominions, and the reduction of the number of war-like occasions. 
Why did union go no further i Becan.se, as we have seen, the repre- 
sentatives of the states were highly consciou.s of their separate identity 
and anxious to maintain it. They had not heeu sovereign long enough 
to realize that greater values may be obtained by subordination. 
There was little or no question of the United States at once taking 
over more powers ; centralization with multitudinous activities was 
then physically impossible.* The states were not fighting against 

* Docummtary Hiebirg, IIT, 12~>, 223, 22S-33. 

• Elbridgp (Jerry, rcprps»>ntativi> of Mas..a('Iin8Ptts (ibid.. Ill, 244). Luther Mar- 
tin of Maryland contended that ' an equal vote m the acnate was r^acntIal to the 
federal idea, and wan founded in juttirc and fricdnm, not imrelti in pnlvy, that the 
atatoe may give up thia right of iHiverrignt.r. yet (hey had not, and oucht not ; that 
the states like individuals were in a state of nature equally sovereign and free ; that 
there was and would continue a natural preddeetioii and {mrtiality in men for their 
own states ; that the states, particularly the siiialk'r, would never allow a negative 
to be exercised over their laws. . . .’ IJiekinson of IVIaware ; ‘ Home of the mem- 
bers from the small states wish for two branches m the (Jeneral Legislature, and 
are friends to a good National Government ; but we would sooner submit to a foreign 
power, than submit to be deprived of an equably of suffrage, in both branches of 
the legislature, and thereby bo thrown under the dommation of the large states.’ 

• Cl. Ellsworth, representative of Connecticut, ibid.. Ill, 243, 247. 

* P. L. Ford (Editor), Pamphlets on the Cmutituiion of the Vnited States published 
during its discussion by the people, 1787-8 (1888), pp. 122, 288 ff. But see pp. 129, 
207 S., 247 if. 
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Booh attenq>tB at usuipation. Bnt theie was a leal fear that their 
inteiests might be not only overlooked but purposely sacrificed by 
the large states ; and there was the vague claim ioi freedom. Now 
freedom was not well defined. Did it not mean this ; the larger the 
number of small areas of government the greater the opportunities 
for office ? Office is not always coveted for its pecuniary sweets ; 
many people show greater enthusiasm and even ferocity in their 
pursuit of office when it is unpaid than when it is paid. For office 
is power, and men love activity, to devise, and to administer,^ and 
office lends social prestige. These are as dear, sometimes dearer, 
than all economic satisfactions, and men desire to retain them within 
their easy reach. Hence the tension between central and local govern- 
ment ; hence the demand for freedom, and, finally, ‘ sovereignty 
In the American states, built upon local government, these sentiments 
were especially powerful. The habits established by men were con- 
sidered as indestructible verities of Nature. Was more included in 
the notion of sovereignty ? Perhaps simple local patriotism springing 
from sheer love of familiar surroundings. 

Whether the Constitution would have the ratifying life breathed 
into it was doubtful enough. Its strong supporters were the mer- 
cantile classes and the liberal professions. They understood the need 
for the union and strong government. The mass of the people with 
small property and of little education were sorely afraid of autocracy 
and of— -they knew not what. The farmers were not benefited by 
the Constitution as were the merchants and financiers ; and there 
even developed a division between the more agricultural South and 
the more mercantile and industrial North. The economic reason for 
acceptance prevailed,-* but even so the campaign was so violent end 
closely contested that members of one ratifying legislature liad to be 
physically carried into the halls in order to make a quorum.* 

When the vote had been taken and the constitution w«i8 estab- 
lished, what had been settled 1 What had happened to the state's ? 
Were they extinguished as sources of sovereignty or could they secede, 
could the union be shattered by the withdrawal of powers bv the 
states ? Who formed the ('ompact, People or iStatt's ? A constitu- 
tion, we have already learned, does not immediately settle all its 
problems ; and fuller answers were to come only with time. For a 
federation is composed of sensitive elements, and to the difficulty of 
the plain equipoise between man and society is added that between 
derived entities, the States, and the Nation. By adding one more 
political institution it adds one more pride or aversion to the number 

iThiswasavery important obstaolo to German fcderaliem, the rtrona buieauoratio 
and court circles of thestatee irishing to remain complete masters of poUtfoalaflain 

* Cf. liblqr. Thf Oeotra^ical Diaiributioa of the Vote of the Tklrtem on 

the Fedam CoMMawm* 

» HoMaster and Stone, Penneylvania and the Federal Conetituttm (1889). 
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erected bj men to increase their own importance and establish their 
individual identity and corporate conceit. Bitter have been the 
occasions of conflict between the Federal and State sovereignty — 
over the Slavery Problem most of all; and every important law 
raises the difficulty over again, with variations ; but apart from this 
the life of the USA. has been singularly free from the major troubles 
of independent pohtical societies dwelling side by side. From the / 
beginning American Fcderabsm was made comparatively easy and > 
successful by the underlying umformity of race and culture. 

Germany. In the rise of the German Federation, second only 
to the U S.A. in federal imiKirtance, the problems to be faced were 
vastly diflcrent geography, economics, local culture, and political 
organization and traditions profoundly distinguished Germany from 
America, and, more imperious still, tut of! one German state from 
another. Evolution, therefore, one of stress and violence, led to 
solutions expressly rejected m the American system The differences 
serve the better to show the basic nature of federalism. 

Fnreiqn oppress um was the earliest stimulus to the formation of ^ 
a federal muon of the Germamc states , and its consummation was 
after war against France in 1871 and 1919. 

Before Napoleon and the French overran these terntones, there 
were 1,800 mdependent politual junsdictions, including Austria. 
Kings, spintual and secular Pnnees, Imperial Towns, Imperial Town- 
ships, Dukedoms, Abbots, divided up among them some 20,000,000 
subjects.* Within the loose tie of the Holy Roman Empire they were 
jealous and separatist Critics of the small states, hke Lessing,* 
Schiller, Heider, Humboldt, Kant * sought the form of a large 
nation but World-Citizenship, Welthurqirtum The small estate 
owner in the country, the peasant, the urban citizens and handi- 
craftsmen the masses in short — Ined in and for their immediate 
surroundmgs ; the civil sersants for their royal masters.* 

Particularism. Nor were the facts of the German pohtical 
system propitious for the birth of a national feeling For at the 
core of that system was State ‘ Particulansm an obstmate force, \ 
which neither civil nor foreign war, nor yet persistent governmental 
debility, have yet cast out. Eveiy frontier was an economic barrier, 
systems of coinage were different.* each state had its own variety of 

* Cf Br)ro,7’Ae Holy Aomait ifi«yirf(13thEd , 1896), for the history of the pohtical 
association of the Uerman temtonea up to this tune, and for an anal} bis of the sitnatum 
at the bcfnmiing of the century. «x< Brandenburp, />ie BenhtyrunifKnylSndEd ,1922). 

* Leeiunji , EnuH und FaJcl 

* For a good account of these thinkers in this particular respect see Uemeoke, 
Wettbuffprtum vnii XatKmahlaat, Part I. 

* Cf Brandenburg, op. rit , I, 6.6 

* Sombart, Dtr Seutsche VollsmrUrhafl tn neuiadknten Jahrhundert (6th Ed., 
1623), pp 36-8, Oapbam, The Economu Dtielopmesl oj Frmue and Germany (Srd 
Ed., 10^), Chap. IV. Tratachko, Hmlory of Germany tn lie A'ineleenA Century 
(Wans, by E. and C. Paul, 1918). 
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political abBolutism. Particulansm had grown out of tite gradual 
assumption of power over a territory by prince or church, as the 
result of gifts, thefts, marriage portions, and conquests. It was not 
a popular emanation, nor entirely the product of rai e, nor of climate 
and difierent modes of hvelihood. All these were parts of Particu- 
larism, but it was more It was the dehberatcly established separatism 
of prmoes anxious for the security of their own acquisitions and the 
maintenance of the power of their dynasties. 

The pnnees had won their way free of the Imperial majesty, owing 
to the accident that the Imperial authontv was txcuised b> no one 
bne for more than a century Estabbslusl in t lie stat< s they reiti rated 
that race, rebgion, interests, culture wen differr nt from and superior 
to those existent elsewhere. The good life was made to seem founded 
upon the pobtical independence of the djnast\ which, alone, in 
those days, was the State 

Nationality. The Fiench Rc\olution ixeited Germany ‘ ami 
Napoleon swept aw.iv the Iloh Jtoinaii Emjnrt, reduced the inde 
pendent pnncipahties from 1,800 to thirti three, and showed Gi nnany 
how w ilhng every dj nasty was to .u< ipt Ins jifts of land at tin < xjiense 
of national mdcpeiidcnce and unity I geiiium h<ili<mal fiehng was 
generated, not only among statesmui jioets and jihilosoplnrs but 
among the people All < lasses wei< .ifferti/l in hloml and piojiertv, 
m the War of Emancipation, and ail shared the loranioii sufferings 
and final triumph'* Fichte s liahn an du Drutsth. Nation expressed 
the spirit of the time 

Men and women m the diHercnt state s were permeated In .i wub'r 
consciousness of kind, which is the essi-me of Xafionalitj tagiieh, 
but effectively, their minds and feelings n allied out to one .inotlier, 
to form the spiritual mtegume-nt of a n<*w fi How sliij) Olel assoi latioiis 
were revivcei with the inspiiation of fiesh meaning language' and 
leammg and religion weie felt to be bonds that ought to proeliiee a 
mote general community , the xery jiast, full of intelleetual and 
artistic creativeness and of brave and golden events m men s ph\ sieal 
struggles, urged men to remember that they had been of benefie lal, 
if unconscious and umntcndcd, service to each otlii t and that, though 
they were now members of separate pobtical groups tlii'ir separativc- 
ness must not violate certam understandings of assoc lated eustence, 
that Germany as a whole representc'd a stamlaid of jxibtieal good 

^ Cf GexKh, Ofrmany and Ar frenrh Rrtoluluin (1D20) 

* As Goethe said years afterwards {Ocijiraiht m%t kilirnninn Mmih 14(A, 18.10), 
‘We have no town, wt have not even a (ounlr^side of nhidi ue tan say dnidedlr 
niu 18 Germany ' Ask in Vienna and piople mil siy, (Iiim is \ustria , ask m llerim 
and people will say, this is 1*1118818 ' Over sixteen v< ars ago, w h< n m tinally wanted 
to get nd of the French, Germany was cvervnhcn , a politiiaj poet could have 
been universally influential But he was not necessary The general need and 
general sentiment of shame seized tho naUoii dacmunually , the inspumg hre which 
a poet might have hghted, burned everywlierc of its omi self ’ 
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to whicli Btatesmen and people of all states must expect, of themselTes 
and each other, to pay the homage of subordination. Their inward 
and ultimate reasons for subordination did not matter . each must 
expect, and render to the other, the regaid due to common citizen- 
ship.^ But even wlien this spirit burned its fiercest the monarchs 
returned to their Partir uhiiism, lest .my should obtain an advantage 
over the rest, and lest N.ition.il fediug should destroy the pillars of 
their autocracy 

Nor were tli<‘ unitaiy pLiiis clear enough to unite a suflScient body 
of suppoitcrs There was .is in the Tnitcsl .States, substantial agree- 
ment about the powers it w.is desii.ible foi a central authority to 
undeitake - but tlie qinslion of conceding political authority to a 
unifying c'lc'ment w.is not so csisily answ creel 

Prubsia and Austria. Its aiuiKsis brought to light the second 
cliffic ultv 111 (Jc'rman Ftchi.il d(*vclopment the existence, side by 
side, of Prussia and \.uitii.i jealous competitors and the feated and 
liatcsl sujH'iiors of the sm.ill st ites Thi'se large and long-standing 
risals were immeiiseh gicatci m si/e and rc'sources than other states, 
and recogni/(“d cmc h otlui as mil claimants for Geriramc power. 
Could the (leim.in pioblein jKissibh be solved by a division of the 
tc'rntories into two ,i Jscnith (iiimaii t onfedeiation with Austna at 
the hcsicl and (In XoKli (•inn in ( oiifedc'iation with Pirussia at the 
head > This was to ccniit wai between the fcslerations Could they 
work together' .Austria could not tolciate eejuahty. Could there 
be a b.ilance, e\en <nii asMiciation between three systems a Trias 
of Austna, Priisna .ind a fc dilation of smaller states ( This was 
meielv to iiii re.ise the pio^pis ts of war foi the intermediate federation 
could not but be the diplomatic battli-gioiiiid of the two senior states. 
From the beginning there w i-. emh one solution jiossible , the decisive 
exit of c-ither Austria oi PiH''-'ia fiom the held For while both 
remained, the sniallei st.ite-, i ould and did, plav one ofi against the 
other, thus enjociiu' deh in c amin-'t the ir driMcled neighbours, with- 
out liaMiig to make* (he s.i( ntue of mdi'pendente implied m a fcnleral 
arrangc'ment \\hen one gie.it defendc'r. .Viistna, broke down, the 
mutual fears of the small ■.t.itC'.and the gcuieral fi'ar of Prussia caused 
cohesion around Prussia 

The advantages sw.ived more and moie to the Prussian side. 
Prussia was almost entirelv {!enn.in in composition, Austria was less 
than half so, her defen>.i\e ]>laii'> wore almod iclenticsil with those 
of th(‘ rest of (termuni, that i>., against Itussi.i ,iud Fiance: her 
religion was Protestant .ind tolerant, Austria’s Oatholie ; her abso- 
lutism was enlightened , and though her local and individual hberties 
could not bc' eompaied with England's, jet thej' were more generous 
than Austria’s Further, and this became plainer as the century 

* Of Fichtr, lip lit. • t'f Lebnmnn. Fnthirr ran .s/tiw (1903), III, pattim. 
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advHnced, Pmsaia Tras the domiiunt factor ia tiie economio fntiize 
o£ Germany, for she was planted where the lines of conunnuication 
led to the great ports and river-mouths of the north coast, and she 
was able to buy loyalty by the offer of roads and railway stations. 
Austria lay south, entangled m racial and national difficulties, and 
was almost land-locked. 

Yet there were senous psychological obstacles to Prussia’s inarch 
to pre-eminence. She had amved at power by military violence ; 
poetic, philosophic and musical gemus was freer and more warmly 
applauded m other states, the pettier dynasties and courts looked 
with jealous disfavour upon an e/^ lent hegemony, and the religious 
difference between her and the Southern states was enormous. 

The military imity of the war of hbcration and the fears which 
persisted after its close had resulted m a queer kmd of defensive 
confederation for ‘the maintenance of the external and internal 
security of Germany and the independeute and inviolability of the 
mdividual German states ’. It was included in the Act of the Con- 
gress of Vienna The Federal Act (Bundesnkit ) raised Prussia to 
equahty with Austria (formally) though Austria had the chairman- 
ship of the Assembly, and seemed to gne all that was necessary for 
the time being external defence and the possibility of settbng inter- 
state disputes by peaceful methods ^ It is hardly worth speaking of 
it except to mention that the votes of the states were differentiated 
according to their importance, that either a two-thirds vote or unani- 
mity was rcqmred for resolutions, and that the small, though larger 
votes of Austria and Prussia compelled them to become masters of 
mtngoe in order to secure action The Diet pioduced a sense of 
umt^ government m Germany, and nourished the federal sense of 
liberals by their disgust with its actual reactionary character 

1815 - 48 . Between 1815 and 1848, the hfetime of the Confeder- 
ation, these hnes of development are observable ; the concentration 
of federalist aspirations upon Prussia, the evolution of pohtical parties 
and national sentiment over State Imcs, the plannmg of constitutions 
for a federation, the growth of economic umty, the Revolution of 
1848 , and the end of the first open conflii t between Prussia and Austria 
in which the latter was victorious They all revealed by the credible 
demonstration of facts, more certainly than theones, the real nature 
of the difficulties. 

There arose an expectation that Prussia ought to lead the federal 
movement. The summons, however, was conditional, and the con- 
dition IS one which was inseparably attached to almost every similar 


‘ Cf. Brandenbaig, op cit , p 7J , (.iMn, Ifir Lein von StauUnhund (ISIU), ]> fid 
ff.. Sir A. W. Ward, (7fnnciriii (fi \<)N , l*llb H), 1 , (ieni hv hit Hw dee'*Utat/i ^ 
and compare the rHiiit Hhort amount in Handburi dm Oetitivhm SlaalertriU, I 
<1830), by Ebeie 
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Mgnal to Fnusu, made then or since.^ It was, that Prussia in creating 
Qermany, should dissolve in Germany. But the Prussian Junkers 
'were afraid of the social consequences to their class of inclusion in a 
larger body ; their interests required monarchical absolutism and the 
independence of their own provinces. Moreover, only a liberal regime 
would attract followers to Prussia from liberals all over Germany 
and weaken State dynasticism. Yet too liberal a system would cause 
those liberals to side with the dynasties out of fear of democracy.* 
The existence of a large state like Prussia —approaching two-thi^s 
of the total area and population of Germany excluding Austria — 
must either draw all other states to it, or provoke their positive 
hostility. So narrow a channel had Prussia to navigate to become 
the instrument of union.* Every plan for the qteaceful unification 
of Germany under Prus.siau leadership was caught in the toils of such 
difficulties. 

The lack of popular interest is of central importance in the problem 
of German fedcrohsm. Pederahsm, a mere improvement upon a not 
intolerable system already in operation, is not likely to interest the 
multitude unless they cither have had long experience of democracy 
and are regularly consulted by their governors, or unless they are 
under the influence of some great passion.* Neither of these requisites 
was present. The agitator of passions had nht yet appeared, though 
his time was not far ofi. 

The problem was thiw left to students, liberal civil servants, 
governments, and a few couviace<l and enlightened politicians, and 

* MciiH-ukr, <ip. cit., pp. 333, 330. tf. sluo Lehmann, op. cit.. III. 

* Even ao at prewiit the ccntnjivtal furees in (iermany arc nouriabed by the fear 
of IVuaaia'it HOeuiUet bias. 

* Paul Ptizer, the author of Brtifmchml zirriir Ihulxhm (.Stuttgart, 1S31), said ; 
‘Just Unause 1 ronsidiu' tiiat a powerful f<.deral C'un^tltutluIl u the ideal constitution 
which wu must striie for gneu our native vanety, 1 might well desirr that in the 
interest nf Ueruiany the Prussian monarchy should have no tingle general parliament, 
hut ill place of that, Preediini of the Prew and prormcial estates, which should be 
more than a mere artilicc. ... If the J’ruMnan state renmins di\-idrd mto separate 
Provinces then the other Uermaii slates can always he the countcr-wvights necessary 
to the maintenance of their freedom.’ Another federahst, who later played a great 
part in the Bevuludon of IMS, was Friedrich von tjagem. His federal scheme was 
dominated by the thought of IVussia's actual prtslomiuance ; and therefore the 
federal state he envisaged, which was to he eomposed of the associated monarchies, 
presupposed three things. These were (1) that the states ought to be of somewhat 
equal size, since if they were not, the largest would easily acquire such an influence 
that the smaller associates would consitber themselves oppressed and sacrificed to 
the interests of the larger, (2) that the hereditary monarch who should be the Federal 
Ezeentive ought not to te the ruler of any one of the associated territories, and (3) 
that there should be no antagonism between the Federal and State parliaments, 
Uf. Moinecke, op cit., p. 34(1 ; Kfaers, op. cit. ; Brie, up. cit. 

* Similarly with (1) local government reform generally, (2) regionalism in France 
and (3) the relief of parliamentary congestion in England. Even where long experi- 
enee of democracy would seem to prepare people for necessary chuiges in these direo> 
tions the preocoupation of their leaders with other mote dramatically urgent things, 
pushes these to the background. 
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federal sohemes thrown off between 1840 and 1848 were indeed many. 
The influence of political awakening and experience was just begin- 
ning (since the early ’thirties) to tell in the most important way ; 
parties and learned societies whose conferences and programmes were 
concerned not only with the government of their own state but with 
the affairs of Germany, were being formed,* especially in the South 
and Middle German ^ates.^ 

The Economic Incentive. An advance towards unity was made 
in the economic sphere, by the creation of a Zollverein, or Customs 
Union. The Prussian Tariff Law of 1818 began a system of eco- 
nomic consolidation and free trade which ultimately included all 
Germany, but not without the most spiteful obstruction by the 
Southern states and even the creation of a rival ZoUvertun by them 
in 1828.» 

Prussia’s superior road policy and her offer of a highway to the 
sea obtained by the Rhine Navigation Convention with Holland, 
forced the middle states and the ffeuthern System to enter, in spite 
of the Catholic prejudices of the South, and Partictilarist fears. A 
liberum veto was accorded to each state at the assemblies.* The Union 
promoted the advantages now beginning to accrue from the develop- 
ment of railways, even as their development signalized, more clearly 
than before, the rationality of the arrangement. I'p to 1818 the 
economic motive predominated. In fact, the Zollverein. being a 
Prussian invention, was now used by many Partieularisls as a bogy 
to prevent full federalism. But the lilwrals, to whom free traile was 
a fetish, were encouraged, e,specinlJy in tlie revolution of J848, in 
their hopes of full union by this economic jireeursor. 

From 1848 to Bismarck. Political passion now' stirred in two 
directions. Constitutional monarchy, at least, was demanded ; and 
the old Federal Diet, weak and conservative, impclhil liberals to seek 
an alternative. Then, within a few weeks after the French Revolution 
of February, 1848, all state goA'emnient.s, even the Prussian, were 
being directed by Liberal ministers. Federal plans were busily 


* Reprinted in Salomon, Die Deuterhe I’arteiprogmmmt , I, ti. The South (lerman 
liberal leaders, actuated by Halby, the foremost pobtii'ian in Baden, th<' ceiitro of 
southern and south western liberalism, sot up a programme at Hoppciihrim in ()uto. 
her, 1847. Uii the Uermau (fuesaon there was difference of opinion : some wanted 
a full federaUun with a Parliament at its head, others a slow development of the 
Customs union into an over wider and mure iiu lusivu fixh<ration. Thu latter view 
prevailed (Salomon, op. eit., p]). .1, 4). 

* See on this the short but pregnant remarks of BergstrSeser, OiMhichU der 
poliliieAen Parteten Deutachlanda (4th Kd., 1920), p. 17, and the bibliography given 
there. 

* A policy was then formulated and worked out gradually by Maossen, Mott 
(Minister of Kmanec, 1825) and Kirhhom, Munster of Koreign Affairs and the diplo* 
matu' partner of the former m this pubiy. Cf. lioeborl, Hayem und dot Veuttehe 
Sttek, 

* Pmseia might denounce the treaties in 1842. 
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canvassed. The Princes, panic-stricken by the radicals, listened to 
them, Austria refused to join ; and Bavaria consented reluctantly 
only when the Bevolution had become victorious.^ 

A constituent assembly, of 650, was elected on a very wide sufirage. 
Prussia had 141 delegates at this Asst-mbly, Austria, partly owing to 
her difficulties with the Revolution in Vienna, only two. 

Its success depended entirely on Prussian support. This would 
only be of value if Prussia were liberalized, if the Ring of Prussia 
was prepar(‘d to accept the leadership, and if Austria abstained. 
Prussia took the initiative, summoned the Diet (when Vienna suc- 
cum)>ed to the Revolution), declared the need for a Federation.* But 
upon the slackening of the Revolution the various Germanic princes 
called a halt to the King of Prussia.* Kevolutionarv difficulties in 
Prussia put an end to her preton-sions. for Frederick William IV simply 
dared not brave cither Austria or democracy : the Junkers’ desire 
for both political conservatism and Prussian separatism held him 
fast. 

The Frankfurt Parliament lo.st itself in interminable discussions 
on the Fundamental Right.s of Germans. It accepted a Federal 
Constitution, which excluded Austria, provided for a Popular 
Assembly, and a Chamber of Htates with graduated voting power, a 
large sphere of Federal authority. Two other things of exceptional 
interest : 

In each large state the representatives were to be appointed, one- 
half by the governments, the rest by the popular assemblies. And 
Prussia < Again the motive to win Prussia for Germany, and Ger- 
many for Pruiwia ; in any German state consisting of a number of 


‘ I'f. Uix'Ik'iI, lip. (It,, iiiid {<11 till' null the lullKn-ini; i-vcnt'S Bniuilt'nburg, op. 
cit. 

' Edict of March lHUi, 1848 ; (i) Freedom of settlement and of the Press, (ii) 
Unity of judirisl Administration and of measures and coinage, (iii) A common 
military system modelled on the Frussiun, with a Federal flag and flMt. ‘ Since the 
end could only be iximpassed by agreement between prmces and people, a pre lim i n ary 
npresentative body, elected from all classes withm the limits ol the Co^ederatiao, 
rnnst lie summoned at once; and the estabhshment of Hiis, implied the existence 
of constitutions in all German stales. The part to be played m the new Fetleral 
state by Prussia and her sovereign was left undelined ; but a reference to the Prus- 
sian victories of 1810- 14 was supplemented by a wish that at the head of the Federal 
army should lie ploi-ed a Foleral C'ammander-in-Chief. This was the form under 
which Frederick William IV coiisistentiy pictured to himself the ultimate hegemony 
of Prussia ; the additional feature of a formally supn‘me Hapsburg Kmperor was 
not introduced on the present w-easion.’ — Sir A. W. Ward. op. eit., I, 437. 

* The Prussian Ibrwlamation ' To my }iroplo and the German nation ’ of the 
22nd ilarch courted the liberals and announera that the Prussian Diet offered an 
opportunity for the associated attempt of the various Princes and Piets to decide 
home and foreign affairs then <leniau<liiig urgent attention. * Prussia shall henoe- 
fortii mei;ge in Germany ! * His at once called the hand of the .Austrian and Ger- 
mania priiioes : Austria warned IVussia against any auumdinent of tlie Confederation 
without her ca-u|NTatiun : (he priniies rrfu'ted co-operation, though some expressed 
raadiness to be represented at the Frankfort National Assembly. 

17 
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Provinces or Counties with their own special constitution or adminis- 
tration, the representativeB were to be chosen not by the Parliament, 
but by the Provincial Assemblies or Estates. 

By a narrow majority (258 to 211) the Chief Executive was voted 
to be a German Sovereign. Who this should be, was not stated. 
But Prussia had the executive strength the Federation needed. 
Frederick William IV was ofiered the supreme executive, but he 
refused on account of the exclusion of Austria,* and the democratic 
source of the offer. Moreover, he desired unanimous invitation by 
the princes. Bavaria, W’urtemberg, Saxony, Hanover, ignored the 
movement and it collapsed. 

IVhat had it revealed ? The Gross-Deutsch' solution (which would 
include Austria) had been rejected by a small majority of federalists 
at P’rankfurt against the Catholic South. Nevertheless. Austria did 
not accept this as a final judgement. Further. th<' South German 
States still wanted her guardianship, if from afar. Prus.sia had only 
two available methods of answering the call, each dangerous : to be 
liberal and risk domestic trouble and the vengeance of Au.stria and 
casual alhcs ; or not to be liberal, and violently to expel Austria. 
There was a third way — to share power with Austria ; hut this Austria 
repelled. 

The Psychology of Association. Yet a number of iitate.s lay 
side by side, and each was the centre of strong outwanl-ruiiniug rays 
of aspiration and endeavour. Prussia had international interests and 
must reckon with France, Russia and Austria. Austria had inter- 
national interests, and must reckon with Ku.ssia (for the Balkans), 
France (in regard to Italy) and Prussia. .All tht“ other Germanic 
states were reservoirs of men and money, and when eoinhiued, even 
as vague areas, were, as a friendly or a constitutionally associated 
umt, an asset in diplomatic relations. These, on the other hand, would 
have remained indepeudent if they could ; but, if bigger neighbours 
had designs upon them, then they must play one off against another, 
and attempt to obtain protection without loss of .sovereignty. Yet 
ail frontiers touch : and a touch upon sensitive frontiers injures, 
or appears to injure, the ganglia of spiritual and economic interests. 
The only alternative to warlike alarms is peaceful association. The 
federal association of Gennany was impossible while Austria sup- 
ported the South, and this prospect maintained the belief in 
dl the middle and small German states, that if ever an alarm 
developed into a real threat they could find a refuge. Assotiiation 
was oiy possible where none were secure without it. Then they 
would create their own security, not by looking to Austria or Prussia, 
but by founding a Federal State. Either Austria or Pniasia must 
be excluded if international diplomacy were to be changed iuto Federal 

* 27 March 1849. 
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cohesion. Given her geographical position and purely German com- 
position, Prussia could not be excluded. Then Austria must be 
excluded. Why ? Because some association was unavoidable, and 
the most feasible was prevented by Austria’s presence. 

Bismarck. The decision and the deed were Bismarck’s. The 
nature of this man decided the nature of the solution. Bismarck 
might have burnt up the old dynastic and Particularist conditions 
in a flame of a deliberately kbidled democratic movement. This 
could not bo, because Bismarck was. by nature and breeding, an 
autocrat. When his experience as the Pru-ssian representative in the 
Federal Diet put him among the representatives of the lesser German 
states and in permanent opposition to the Austrian, his early narrow 
Junker ideal of Conservatism in Pnwsia and peace with Austria with- 
in the Federation, gave way to the fixed conviction of Prussia’s title 
to hegemony in Germany and the expulsion of .Austria. * He possessed 
qualities which at certain junctures are the making of states. He 
not only knew human nature : but he could, by an almost boundless 
energy, produce the combination of desired conditions by persuasion 
and command. From among all the constitutional plans he was 
clever enough to choose the fca.sible one, and this one he was able 
to realize. Further, his personal courage and ruthlessncss for his 
cause were pt'rfect. Nothing compared with his cause in value-— no 
life, no wealth- -not even Bismarck. Prussia and the Federation 
were his vocation ; the sumnvtm bnnum. Here was a man ready to 
sacrifice everybody and everything, because his own sacrifice had lost 
all significance compared with the compelling nature of his ultimate 
aim. He who is without doubts is without scruples. 

Bismarck's Policy. What did Bismarck believe about German 
Fedcrali.sm < He desired the greatness of Prussia. The Conservative 
idea of the State was that it should be strong, dominant, independent, 
and Bismarck .shared this idea.- His congenital characteristics, his 
family history, the location of lus estates, his friends, his caste (though 
he did not siiar<‘ in Romanticism), his Country and his King, pre- 


> (V)unt PiukoHch-Osteii, AusIrUn represpntativ'p in the Diet, thus rhnnu'tcrizea 
Bisroan-k's Wpwh uf the Pruaaian Ci«rman rplationahip : ' llerr ron Bu>mari-k dei'Ured 
that I’riiMua was the rrntre of the world. ... He represented on endeavour to 
destroy the Ktsli'ration. If an .Angel had come doan from Heaven, Bismarck would 
not have admitted this angel unless he hod worn a I’russiau cockade. ... As clear- 
headed as Maehiavelli, he was too shrew'd and too smooth to despise any means that 
came to his hand, and we must admit that he was never a man for haU-meaaores. 
. . . Thus did he indefatigably try to paralyse the Fnleratiou . . . and, making 
a lavish use uf the Press, ho knew how to imply that Austria was the guilty party, 
... So ImpreHsed was he with the importance of Prussia's mission, that bo more 
than unee dt<elared to me that the umlieation of Germany under iVussia was indis- 
pensable. Never liefore have I met a man so serure in his eonvietions, so eelf- 
•onfident in his will.' Pited m Ludwig. Bixmank (traits, bv E. and C. Paul, 1937), 
p. 162. 

‘ Of. Meioeoke, op. cit„ Chap. XII, Hankt und Bi*marek. 
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scribed tbs channels of his energy.^ Prussia had to play a part in 
intetmational afiaiis, independent of Rusria, France and Austria, all 
hereditary and potential foes. For international power Prussia needed 
united size. What rationality could be admitted to exist in this 
hotch-potch of states ? Better for Prussia that there should be 
German umty : better for Germany that this should be so. 

On what terms could unification be accomplished ? The solution 
must be monarchical. The Princes must be kept ; they were 
repositories of political power. 

‘ In order that Gorman patriotism should be active and effective, it needs as 
a rule to hang on the peg of a dynasty. Independent of dynasty, it rarely comes 
to a rising point, though, in theory, it daily does so in parliament, in the press, 
in public meeting. In practice the German needs either attachment to a dynasty 
or the goad of anger hurrying him into action : the latter phenomenon, however, 
by its own nature is not permanent. It is as a Prussian, a Hanoverian, a 
Wuitemberger, a Bavarian, or a Hessian, rather than as a German, that be is 
disposed to give unequivocal proof of patriotism. It is not difference of stock, 
but dynastic relations upon which in their origiu the soparatist elements repose. 

. . . The preponderance of dynastic attachment, and the nse of a dynasty as the 
indiqieDsable cement to hold together a definite portion of the nation calling 
itself by the name of the dynasty, is a specific peoularity of the German Empire.' * 

Indeed, if Prussia assented to the downfall of a princely sovereignty 
outside Prussia, could there be any permanent security for herself 
against the same thing ? Admit an indestructible sovereignty in the 
l^inces, and Prussia was saved as well as they. Further, it was, 

1 Cf. a brilliant example of Bismarck’s majestic oourago and courtiership ; * After 
the “ blood and iron " speech. William 1, infinenoed by his family, was filled with the 
fear of rebellion and the execution of his minister and himself. “ Then wo shall be 
dead,” said the King. “ Yes,” answend Bismarck, “ then we sliaU be dead ; but 
we must all die sooner or latW, and can we perish more honoursbly > 1, fitting 
for my King’s cause, and your Majesty sealing with your own blood your rights as 
King by God’s grace ; whether on the scaffold or the battlefield, makes no difference 
to ue gloiy of sacrificing life and limb for the rights assigned to you by His grace. 
Your Majesty must not think of Louis XVI ; ho lived and died m a condition of 
mental weafaiess, and does not present a heroic figure in history. Charles 1, on 
the other hand, will always remain a noble histoneal character, for alter drawuig 
his sword for his rights and losing the battle, he did not heeitate to confirm his royal 
intent with his blora. Your Majesty is bound to fight, you cannot capitulate ; you 
must, even at the risk of bodily danger, go forth to meet any attempt at coercion,” ’ 
— S^tetieau and Beminiteeneu (Tauahnitz, ed. 1899), Vol. 11, Chap. XII, pp. 7S, 70. 

* Ibid., VoL II, Chap. XIIl. Note also the conclusion of this chapter : , . , 

* Whatever may be the origin of this factitious union of Particularist elements, its 
result is that the individu^ German readily obeys the command of a dynasty to 
hany with fire ai^ sword, and with bis own banu to slaughter his German neigh- 
bonts and kinsfolk as a result of quarrels unintelligible to himnnH To 
whether this charaoteristio be capable of rational justification is not the problem of 
a German statesman, so long os it is strongly enoi^h pronounced for him to leokon 
upen it. The difficidty of either abolishing or ignoring it, or maUng nny advance 
in theoiy towards nnity without r^ard to uis pieotiim hmitation, has often proved 
fatal to the champion of nnity ; oonspiouonsly so in the advantage taken of the 
favonrahle ciromnstances in the national movements of 18418-60. . . . The dynasties 
fomed everywhere the pointB about which the Qennan impulw towards segregattoa 
set ite aysMs in closer aitay.’ 
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after all, not neoessaiy at the commenoement, at any rate, to secnie 
more than that amount of associated energy and machinery which 
would make Oennany a strong entity for the pniposes of international 
diplomacy and the abolition of economic and judicial absurdities. 

The dynamic elements were : Bismarck’s convictions, the creation 
of a conquering army even by the destruction of constitutionalism, 
the belief that ‘ blood and iron ’ alone would settle the German 
problem, and the excitement of the country by its declaration,^ the 
use of the ZoUverein to persuade or browbeat any too-independent 
German states, the disarming of Uberal opinion by the grant of 
universal franchise, the formulation of such constitutional plans as 
should exclude Austria, and, finaUy, the deliberate picking of a quarrel 
with that country in order that the teat of arms might decide the 
German issue. 

The Xatirmalverein,* the political party of liberal-unitarists under 
Bennigsen, though distrustful of Bismarck, owing to bis anti-liberalism, 
declared its faith more in the Prussian constitutional proposals than 
the Austrian.^ This, and the Austrian defeat over the ZoUverein, 
were preliminary skirmishes before the ineritable battle. The 
Schleswig-Holstein problem was deliberately reopened, and inflamed : 
victorious concessions were made by Austria. The middle states 
were disillusioned by Austria’s capitulation, the small states were full 
of fear at Bismarck’s friendship with Napoleon ; for when had a 
Napoleon been rc.spectful of the territor)’ and sovereignty of the small 
German Princes ? Austria took bright that France would liberate 
her Italian posscssioits. Then Bismarck demanded a German Parlia- 
ment elected by universal franchise ! This was genius in every sense 
of the word, even as far as the ultimate blindness of genius to the 
final, sometimes the .suicidal, result of its own creative activities.* 
The immHiatc motives were : to generate a force in politics strong 
enough to overcome princely separatism; to make that force one 
which should, perhaps, counteract liberal majorities by working-class 

‘ ' It is true tliat ve oan hardly escape compUcations in Qormany, though w? 
do not seek them. Germany does not look to Pru-ssia’a Uberaham. bat to her psirar. 
The South German states would like to indulge in liberalism, and thereioro no one 
will assign Prussia's rdle to them ' Prussia must rolleot her forces and hold them 
in reserve for a favourable moment, whirh has already oome and gone several timea. 
Since the treaties of Vienna, our frontiers have been ill-designed for a healthy body 
politic. The grmt questiona of the time wiil be decided, not by speeches and reso- 
lutions of majorities (that was the mistake of 1848 and 1840). but by blood and iron.’ 
— Cited in E. Ludwig, op. oit., p. 220 ; of. Bismarck’s ReJUctiont and Baminitctneei, 
n, 74. 

' Ct. Oneken, von Bmnigaen (2 yolt., 1910), Bin. n and HI. 

* Brandenburg, op. oit., n, 79. 

< Bismarck’s grant cd nniversal suffrage was ultimately to result in the oreatioa 
of snob strong opposition parties in the Social Democrats and the Progressive Liberals 
and so to awaken poUtiaiu oonsoioosnsss in Germany that his wliole system Ml into 
danger immediately he osaaed to be Chancellor, and within a score of years com- 
pleMy broke down. 
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votes, which could be managed so as to benefit ‘ national ’ candidates 
of any class ; to inflame Austrian opposition ; and, finally, to throw 
a sop to the great mass of opponents of autocracy in the states, in 
Prussia and in future Germany.* The concession made easier Bis- 
marck’s way over Austria’s body into the German Reichstag. 

Finally, Bismarck proposed a widening of Federal authority to 
include all economic and foreign relations, and the command of the 
German armed forces. The unanimity rule in the Diet was to be set 
aside. To this Austria could not possibly assent, because an increase 
of power and the po-ssibility of majority decisions would mean, often, 
if not always, a Prussian success. 

Then a new plan excluded Austria and the Lower Rhine States 
altogether. Austria was bound to refuse to be pushed out of Ger- 
many. The Prussian plan was rejected. Thereupon Prussia declared 
that they considered the Confederation disrupted and annulled. The 
war of 1866 followed. 

The North German Confederation. The mo.st dillieult part 
of the German federal problem was solved ■ Austria was excluded. 

' There were still difficulties to overcome ; even to-day many .still I'xist. 
But only one magnetic pole of proven force now lemaiiied. 

The North German State.s had found little security in lime of 
war. Their Particularism had, in any case, been less stubborn than 
that of the Southern States. Oul of their war-time association 
and treaties with Prussia emerged the North German Confedera- 
tion of 1867,* the immediate precursor and model of the Empire of 
1871. 

The very core of Bismarck’s constitution was this; the barest 
needs of unity, and no more, were satisfied, and u vi'ry large amount 
of independence was allowed, for Prussia’s sake, as well as to coax 
the Southern States.* ‘ One must keep more to the Confederal system 
in form, but in practice give it the nature of a Federation with cdastic, 
innocent, but far-reaching phrases.’ To make a complete, exhaustive 
scheme would take too long, nor was it desirable : the old forms 
could be used, if with some difficulty. Since Bismarck now sought 
association and not annexation, he kept the old number of votes, 
adding thereto only the votes of the annexed countries. This gave 
Prussia seventeen votes out of forty-three, and it could oidy be in a 
majority if it controlled five more votes. As a constitutional amend- 
ment, however, could be defeated by fourteen votes, a veto was given 
to the small states if solid, and to Prussia always. Military resolutions 

* Brandenburg, op. cit., 11 ; Angst, Bismarck's Stellung zur dfulachen Wahlrecht ; 
Biamarck, KffiectioM and Reminiacauses, U, 24S-9. 

* Cl. Treaty, 18 August 18(56 : Triepel, nminmliiiig. j). 2(HI. 

* Brandenburg, op. cit., IT, 218 ; K. Kaufman, Bismarck's Erbe in der Reirhsver- 
fassung, Berbn, 1917. On Bavaria and the n-newal of the Union hoc H. von Sybel, 
JHe Befrundung des dcntschra Reuses dutch Wilhelm I (7 vuls., 1901-8), III. 
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required the assent of the Federal Commander-in-Chief — ^the Prussian 
King. Other main points were the sovereignty of the Federal Council, 
not of the popularly elected Reichstag, and the responsibility of the 
Federal Chancellor to the Federal chief alone, not to the parliamentary 
bodies ; and the execution of Federal laws by the states. 

No state opposed this Constitution, and it came into force in 
July, 1867. 

* « * 1*1 « * 

Bismarck had virtually made the German Empire. A feasible 
association has been created, giving unity in more things than had 
been hitherto pos.sible in the Germanic States, and more things than, 
in the heat of the moment, Bismarck had thought immediately desir- 
able. Fear has overcome the objections of princely separatists, and 
victory that of Prussian dissentients. Now the economic and spiritual 
advantages of federalism issue in laws and they tend to heal old 
wounds and regrets and make retrogression impossible. Free migra- 
tion, common regulation of poor-law settlement, freedom of industry 
from gild re-strictions, freedom of a.ssociation, factory legislation, the 
abolition of usury laws, were great economic and social boons, and 
swept away many antiquated institutions. A single bill of exchange 
law and commercial code, and laws relating to patents and joint- 
stock companies, the reform of consular representation, further 
regulated the industrial and commercial energy of the day. The 
federation was also knit together by the social influence of a uniform 
criminal code.* 

The Federation is as yet, howcv«-r, only a fnigment ; the Southern 
States are not yet included. 

The South and the Customs Parliament. The flrst impulse 
of the Southern States, Bavaria, AVurtemberg and Baden, was to 
make federal terms with the North German Confederation, for Austria 
had failed them, and France was impertinent. But Particularistic 
motives revived ; the dynasties were still popular, and anti-Prussian 
feeling was strong. The old fear of Prussian harshness and discipline 
as seen in the Civil Service, and the Army, and Bismarck's roughness 
with Parliament, combined with the steady pressure of the Catholic 
Church '' to keep them away from Prussia. Nothing more than a 
defensive alliance with these states could at the moment be achieved.* 
For all Germany then there was a federation for defence purposes, 

' For an account of the North Qorman Parliament's activities see Kobolsky, Der 
deularkc Reichstag (1893). 

' Cf, Baohem, VorgescJiirhle, deschicktr und PoUtik drr Deutschea Zentrumspartei 

m , Vol. II. Chap. V'll. The Bavarian CaHiohc Party was Particularist ; the 
.;8 of the Catholic majunty in Bavaria n-civ wounded by the assumption <d 
some iVussians that the war of IStiti had lieen a religious war by which ' the work 
of the Reformation had been completed ’ (p, 231). 

* This secret treaty was signed in August, 1886, and published in 1867. 
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bat the Southern States insisted on their independent judgement of 
a casus foederus. 

The ZoUwrem had been disrupted by the War. Bismarck resolved 
to make it a preparatory school for unity. Almost simultaneously 
with the advent of the North Grerman Confederation Bismarck pro- 
pounded, and all the states accepted, a new scheme for the Union. 
Its two maiTi features, vital as a s^n of the conquest of Particularism 
and of the future order, were : (1) a Bicameral system consisting of 
Zo1^»mdesrat (Customs Federal Council) and ZoUparhstunt (Customs 
Parliament) which permitted a popularly elected element, and (2) the 
rule that decisions could be taken by majority vole. The latter feature 
betoken^ this great admission,, that for the good of the whole territory, the 
minority must submit. Representation in the Customs Federal Council 
was based upon the number of votes already accepted in the Bun- 
desrat, and then Bavaria obtained 6, Wurtemberg 4, Baden 3, and 
Hesse 2. The Customs Parliament was based on muiersal suffrage, 
and, in practice, the members of the North German Parliament w'ere 
also members of this Parliament, the elected members from the new 
states being added. Already a long step towards the end had been 
taken, for there was now a common rule over customs and taxes, 
trade and communications.* 

It is impossible, in the long run. to discuss economic affairs alone, 
nor can the representatives of the states, when democratically elected, 
be always a unanimous phalanx representative of Particulurist interests. 
The free trade and tarifi arrangements had visibly favourable effects 
upon commerce. The ceremonial and the amenities of a common 
life in the same Assembly had the effect of smoothing down the 
sharpest antagonisms.* National political parties arose to extend 

* Cf, Ward, op. cit., U, 369, on the creation o{ committees to deal Hitb oustoms 
and taxes, trade and conununicationB, and accounts. 

* Robolsky, op. cit., pp. 81, 8.% Kinf; WiUiom I, at the chiMog of the Nessioii : 
‘ Oentiemen, yon all earnestly desire to further this development, and if, so far, no 
arrangement about the method by which these two equally justiKed mteroste are to 
be reconciled, has been reached, yet I trust that at your next meeting, by the 
combined efforts of the united Governments and of the Customs I’arUament, a 
auoceasful result will be attained. I hope, quite as much, that the w-ssion of the 
Gennan Customs Parliament, which I clo^ to-day, has served to strengthen the 
mntnal oonffdence of the German peoples and their Governments; that it has 
served to destroy or at least to diminish several prejudices, which somewhat pro- 
vented a concerted manifestation of love of the common Fatherland, love which 
is the inheritance of all the Gennan races alike. You will all return home con- 
vinced that, in the whole Gennan people, a fraternal feeling of homogeneity 
exiets — a feeling, indeperulent of its mode at expression, which will progressively 
gain strength if we all endeavour to put in the foreground that which unites ns and 
relegate to the background that which divides us.’ The sessions were followed by 
a splendid banquet, given by the Berlin merchants, in the now Stock Gxohanm 
bnilding. On this oocasion. Count Bismarck addressed the South Germans as follows : 
'‘Our brief meeting has paased quickly like a spring day; may its effeoU be 

to that of spring on the future period. I tielieve that, after your joint work for Uie 
German good, you will return home convinced that you will find here brotheriy 
hearts and hands for all of life’s eircumstanres, and that every fresh »»a«ttne wiU 
end must strengthen this tdathmship.’ These words were received with stormy 
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the power of the Union and election campaigns were fon^t on the 
iuue. On the other hand, the whole aimouiy of political tactics was 
now used to obstruct the road to unity now being trod by the great 
party of the National Liberals.^ 

Bismarck was not impatient : the result was inevitable. All must 
be done to attract the South German Stsitrs, their peculiarities must 
not be mocked but genially suffered, and even given institutional 
room and effectiveness.- Yet the Federal movement slowed down, 
for Bismarck too well incarnated the Pru.ssian spirit. The Southern 
States attempted to establish a sepanate Federation, but their plans 
failed, for among equals there is neither fear, nor gratitude, nor reward 
which can overcome jealousy and sovereignty. 

War and National Feeling. Some excitation, an upheaval, 
a scene, was necessary to give hack creative control to Bismarck. 
Would a common war help ? Ye.s ; against a foe who aroused 
defensive reactions and memories of historic battles and common 
aspirations. It was evident that if the opportunity for war with 
France should arrive it would he. taken to make sure that Germany’s 
unity, however pro<luce(l, should not be subject to France’s veto. 
Any quarrel would have to be braved out ; for diplomatic defeat 
was federal rtdrogression, while military \'ivtory was almost certain 
federal progress. In 1B68 Bismarck says : ‘ A more extensive union 
of the majority of Germans could only be obtained by force — or else 
if fomnum danger should rouse them to funj.' * The occasion came. 

applause on all sides. The Bararian Minister-President, Prmee Mohenlohe, replied 
to the Chancellor's fatenvU speech : ' The enthususm, aroasod in the hearts of the 
South Germans, by the ChanccUor's words, may prove to you that a rapprochement 
between the South and the North has taken place — a rapprochement wUeb has not 
been lessened but increased by the work of the Customs Parbament. . . .’ 

> >'or this phase cl. Koboliiky, op. cit. 

' ' Besides is unitaiism the most useful and the beet form ? Is it so for Germany 
particularly ? Is it historically founded in Germany ! That it is not, is shown by 
the Particularist institutions which develop in all aspects of life m Germany. It 
has led to the German feehn^ completely comfortablu only m a small area, and to 
the conviction that one is nut domg well to deprive him of his domestic comfort 
any more than is necessary to keep the whole together and give its effectiveness as 
against ontsido countries. This Particularism is the basis of the weakness, but, from 
another standpohit, that of the strength of Germany, The small centres have spread 
a common possession of culture and well-being through all parts of Germany, in a 
way rarely found in unitarily oiganized lands. Yon must hare visited these, civilised 
and uncivilized, to appreciate how, there, the provinces remain Iwhind the ca[Htal. 
The defects of Fnrticulansm, weakness ahmad, heterogeneity at home, obstaolm to 
development of commerce and transport, the Federation has completely combated, 
and oompletely to abolish them is its further duty. Give it enough time ' . . . oen- 
tralization is more or less a matter of force and is not to he carri^ through without 
a violeiil operation, sinful in the sense of the constitution, and such action, whether 
formally covered or justified, leaves places which bleed intorually and no man knowa 
for how long this may go on. 1 believe that one should ask oneself, in the Gennaaio 
states, what ran he regulated in common 7 and that which need not be regidated 
in oommon should bo left to local development. Thereby one serves freedom, and 
ana serves welfare. . . .’ (Kobolsky, loe. cit.) 

* B. Ludwig, op. cit., p. 319. 
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In a few months the Second Empire had fallen. The Sonthem 
States had hardly hesitated to fall in line with North Germany — 
thongh in Bavaria the Ultramontanes were able for some time to 
stop intervention. * All troops had come under the Prussian supreme 
command The war was felt to be a German war, and victory 
supported Unity.® 

Bismarck had no desire to overpower the South, but the oppor- 
tunity would perhaps never recur, and pressure was needed. After 
Sedan, Bismarck let his press loose. Elsewhere Particularism had 
weakened, but in Bavaria the Ultramontanes and the peasantry were 
at odds with the nationally minded people of the large towns and 
the population of the Palatinate and the Protestant districts. King, 
Court and Liberal opponents of Prussia were still separatist. Bis- 
marck’s attitude was that the burden of proof was on those hostile 
to Federalism. Germany was one, had been one in a great war, was 
naturally one. Yet this must be demonstrated. All diplomatic 
channels were opened and used : Alsace should become an Inifierial 
territory ! the ZoUparlntnent was convened- a forum of discussion 
just when the whole country was excited and eager for sensational 
events and policies. When, after Sedan, both Baden and Wiirtem- 
berg positively begged inclusion in the Federation, Bavaria’s hand 
was forced : it wovild be shameful to be the la.st state in ! 

Protracted, subterranean and often angry negotiations between 
Bavaria and Wiirtemberg, between these, separately, and Bismarck, 
and between Bismarck and Baden, ensued, each state watching that 
the others should get no more favoured position than it received. 
The North German Confederation was accepted as the kernel of a 
new federation, but special conce-ssions were demanded. Bavaria’s 
principal demands were : complete independence of its railway 
system, poets and telegraphs, taxation of beer and brandy, legislation 
in matters of settlement and citizenship, conditions of carrying on a 
trade, the whole of the civil and criminal code (with the exception 
of the law relating to commerce and credit instruments), and con- 
sulates ; an increase of its votes in the Bundesrat to eight, (it had 
six in the Customs Bundesrat), a Bavarian representative in the 
Bundesrat Committees for Army and Fortifications, Tariffs and Taxes, 
Commerce and Transport, independence of the Bavarian Army while 
carrying out a reorganization uniform with that of other states, and 
subordination to the Federal Commander-m-Chief only in time of war. 
Further, to the Navy, which Bavaria considered to be of importance 
only to North Germany, she would make no contribution. All these 

® Bacbem, op. cit., II, 242, 243. 

‘In hifl Vom Wesen der Menschlichc?^ Verbdnde, Clierko confoHws what an over- 
powering Hontiment of identity with tho nation he felt an the vietoriouH troopH came 
inarching along IJntor den Linden. 
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exceptions inevitably led to the fictither demand for a separate budget. 
In foreign affairs, independence was to be guaranteed by separate 
ambassadors ; the Bundesrat must assent to a declaration of war, 
and in peace negotiations Bavarian representatives should be present. 
Finally— and this was the most energetic claim to independence — 
Bavaria must have an ab-solute veto on any extension of Federal 
power and against all constitutional amendments affecting its number 
of votes or its privileges, and it must have the presidency of the 
Bundc.srat in the absence of Prussia. The more Bavaria wished, the 
more the other states demanded. 

Bismarck, the Prussian fanatic, could realize what it meant for 
a state with a long independent history and a deeply founded indi- 
viduality, to surrender its sovereignty. Prussia had done this only 
Itecause it was in a position to obtain much and give so little. The 
principle of graduated privileges was just, and must be accepted. 
However, this graduation must be accomplished discreetly ; neither 
must know what the other was asking or being offered. Negotiations, 
therefore, were conducted separately and privately. A tremendous 
amount of chicanery was practised ; and even theft of territory was 
arranged by secret agreements with Bismarck! 

Finally, Bavaria suecumbed to the possibility of being the only 
state outside the union, the risk of individual war with France, and 
denunciation of the Zollvercin, which, in her peculiar geographical 
position, would have been a disaster felt every day and by every class. 
One by one her pretensions were surrendered : but she received 
considerable concessions, the nature of which we describe in the analy- 
tical chapter. Most bitter loss of all was the loss of military freedom 
and submission to Federal inspection of the army, the Federal oath, 
ajid Federal determination of total militarj' expenditure. 

Had Bismarck used all his available force, the Empire might have 
been closer-knit ; but the powers of Europe were watchful and jealous. 
Nor did he desire anything much more unitary : for he was jealous 
for Prussian independence. Then, the King of Prussia swearing never 
to be • Emperor of Germany ’ became ' German Emperor 

The Constitution was accepted with little opposition in Baden, 
Hesse, and Wiirtemberg. In Bavaria the Constitution was accepted 
in a few days by the Lower Chamber, by all except three votes. In 
the Upper Chamber the Ultramontane majority reported adversely.* 
Since there was no midway between acceptance or rejection and the 
consequences of rejection were frightening, the Constitution was 

* Bismarck hod let go tho title ‘ Ksieer von Deutschland ' on bedng convinced 
that the other princes might take this title to be a claim to sovereignty in their states, 
and Parliament had used the alternative title * Deutscher Kaiser ’. William I made 
this into an issue with Bismarck, out of temper at Bismarck's growing power rather 
than out of any rational discrimination between the one title and the other, 

‘ Cf. Bachem, op. oit., 11, 244, 246. 
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accepted by 102 against forty-six, some Ultramontanes absentiag 
tilfiD^TeS. 

All things produce their proper symbols, but none was ever so 
appropriate as a coronation in a vanquished land to inaugurate this 
f^eration, reared to virility by tbe Prussian Mars, for only arms could 
expel Austria, and exorcize that enemy of monarchical federation, 
democracy. Since the people could not win their way to political 
authority, and to a federation based upon acknowledged utilities, fear 
and slaughter, ruthlessness, cruelty and cunning were licensed. For 
the despotic prince of a sovereign state has all to lose, while the in- 
dividual voter may believe that he personally loses hardly anything, 
when he consents to give up a fraction of his morsel of sovereignty. 
The prince must be made to fear the consequences of his refusal. But 
every force in politics demands its price and is, in some way, paid for. 
The German Empire paid for its federal advantages by the burden of 
Prussian hegemony. It was not until the originally needful operation 
had been performed, the transformation of the monarchy into a 
democracy, by a violent assertion of popular rights in November, 1918, 
that the Empire at last arrived at a less strained, a more peaceful 
and more unitary federation. 

* « * V * e * 

This does not conclude the development of German federalism, 
but it would spoil the exposition if the account of German federalism 
were at this point pressed beyond 1871. The changes of 1918 and 
1919, which have given the system a new spirit as well as new insti- 
tutions, will better follow when the results of 1871 have been analysed. 

******* 

Thus, in the formation of Federations the impulses have been given 
by spiritual ideals of national unity, by the prospect of the fullest 
extension of certain desired rights, by the economic motive, by con- 
siderations of defence, international prestige, the peaceful settlement 
of fears produced by the contiguity of human groups which tend to 
form collective dislikes, the amicable resolution of common problems, 
and by the energies and aspirations of specific men. On the other 
hand racial, cultural, religious and economic differences obstruct the 
formation of the great state, while personal desires for prestige, which 
can be satisfied only in a small and separate polity, add to the separative 
force. 

******* 

It is now necessary to consider how these various motives, having 
made terms with each other, issue in federal institutions. These 
institutions have an interest for us, as the result, in terms of machin- 
ery and functions, of the federal movement, and, secondly, for the 
interesting problem they present : did they work as they were 
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intended, and if not, wliat caused the deviation from their planned 
comae ! 

**«««** 

Before we turn to an analytical account of Federal institutions 
and ideas let us compare, and have before us, the bare facts of their 
territorial extent. 



1 

Fopula- 




1 Sq. miloa. 

tioo 

Millions 

Span of Latitude. 

Span of Longitude. 

Fideratim. 

1 




U.S.A 

2,97;i,774 

120 

25 -49° N. 

67°-I24°30' W. 

Germany 

182,200 

62 .> 

47 -5.5° N. 

6°-23° E. 

Australia . 

2,074,581 

60 

10 41 '-39 8' S. 

1 13°9'-153‘'39' E. 

Switzerland. 

15,940 

3 9 

45 50'-47=48' N. 

j'oS'-lO’SO' E. 

Canada .... 

3,684,723 

97 

142'-.>4'’ W. 

41°-72° N. 

Unilary. 

Gt. Britam (exclud- 





ing N. Ireland) . 

88,432 

442 

30°-61° N. 

7-8' \V.-1°9' E. 

France .... 

212,659 

.39 8 

42 20'-51°5' N. 

7°45' E.-4°46' W. 


There is a tremendous disparity in the size, density of population, 
and climatic and economic range. The U.&A., for example, contains 
over thirteen times as many people as Switzerland, and has an area 
about 180 times as large. The climatic and economic range of America, 
Canada and Australia is enormously greater than that of Germany. 
Hence a wider effective and compelling diversity. Broadly we can 
say that, other things being equal, sheer size makes any governmental 
system difficult ; the larger the area, the more diverse the interests, 
the greater the extent of decent ralization ; the sparser the population, 
the greater the decentralization ; the smaller the area, the greater the 
contiguity and the less the diversity of interests, the greater the 
centralization ; the denser the population, evenly over large areas of 
the federation, the greater the centrabzation. Athwart these facts lie 
differences of religion, secular culture, and race ; and, also, accidents 
of history ; these give extra and differentatmg turns to the pattern. 
One should beware, for example, of parading Swiss federal institutions 
as an example for India, or those of the United States of America as 
a model for a decentralized Great Britain. 



CHAPTER IX 

FEDERALISM: INSTITUTIONS AND IDEAS 


A FEDERATION reveals these qualities diflerent from those 
of extreme unitary states ; 

(a) The distribution of legislative powers. 

(6) The distribution of administrative powers. 

(c) Representation of the States in the Federal parliament. 

(d) Special Revenue arrangements, 
s (e) Special Judicial arrangements. 

(/) Stipulations relating to the form of state government. 

(</) Specially difficult amending processes. 

(A) A special application of the theory of allegiance and 8ecea.sion, 
And we shall therefore discuss these in terms, comparatively. 

THE DISTRIBUTION OF LEGISLATIVE POWERS 
This depends upon two considerations : the actual utility of 
large-scale organization, and the relative power of the spirRual 
jealousies for local or central govenunent. People are ready to forgo 
proven material utilities for spiritual satisfactions, and up to a point, 
which varies from country to country and time to time, refuse to lie 
tempted by the economies possible £rom the technique of the age. In 
the U.S.A. the spiritual jealousy in 1787 was great, aud was overcome 
only by the prospects of disaster evident to the commercial and pro- 
fessional classes. But the victory was won by a narrow margin and 
the expression of the strength of separatism showed itself in two ways : 
the F^eral authority received only the powers mump raff’d, together 
with a general power to do what was ‘ necessary ’ to make these 
powers valid ; and all other powers were reserved to the states, the 
residual as well as the original sovereignty being, at the commence- 
ment of the Federation at least, deemed to lie with these states. The 
powers of the Federation extended to ’ : the raising of revenue ; 
borrowing money ; regulating eommeree with foreign nations and 
among the states ; naturalization and bankruptcy ; coinage and 
weights and measures ; the posts ; copyright and patents ; luferinr 
courts of justice ; piracies and felonies at sea, and offences against 
the law of nations ; the declaration of war ; the raising and maiuteu- 

‘ Constitution, Art. 1, Sect. 8. 

270 
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ance of armed forces, the establishment of a militia which could be 
used to execute the laws of the Union, suppress insurrections and 
repel invasions, and to make all laws ‘ which shall be necessary and 
proper for carrying into execution the foregoing powers and all other 
powers vested by this constitution in the government of the United 
States, or in any department or offices thereof 

With certain limitations, all the other possible objects of legislation 
remained with the states. Rut in an age of laissez-faire and before 
the invention of modern industrial technique and transport this must 
have seemed little to leave to the states and much to give to the 
Federation. This distribution of powers left a vast potentiality to 
the states ; their constitutional problems could be solved as they 
desired, save for the stipulation of the republican form of government, 
and for certain conditions regarding the suffrage ; they retained the 
power to raise revenue, though this could not be done by way of 
duties on foreign and int<*r8tatt! <»mmerce or federal functions ; the 
whole of the police power remained with them ; then there were 
powers over education, religion, a.ssociations, and private-law powers 
like those affecting marriage, divorce, and so on. The sources of 
legislative competence had been tapped for the benefit of the Federa- 
tion ; but a gushing well remained in the states. 

Further, in accordance with American political and constitutional 
teaching, certain powers were definitely prbhibited to both the states 
and the Federation. 

From the list of powers given we have omitted the conduct of 
foi^ign relations of the U.S..\. This is vestetl in the Federation, and 
according to the system of separation of powers it is exercised not by 
the Cougre.ss, though the Senate must ratify treaties, but by the 
President. 

Since the <-stablishment of the Federation the powers of the 
Federal authority have been considerably augmented, and this in 
spite of the fact that the ^'irginia resolutions of 1790 which formed 
the basis of the first ten amendments were intended to set the limit 
to its powers. * The increase of the competence of the central authority 
has occurred by three processes : by statutes, by amendment of the 
constitution, and by its judicial interpretation. The amendments 
did not come easily, there were none, indeed, until the latent problem 
had l)een solved, whether the Federation’s will or that of the separate 

‘ One of those resolutions actually ran : ‘ First, That each State in the Union 
shall respoctircly retain every power, jurisdiction and right a-hioh is not by this 
constitution delegated to the congress of the United States or to the departments 
of the Federal Oovcniment.’ But this recommendation took a final form in the 
vonstilutioii (amendment X) which reflected this entrenchment of State rights, and 
loft the Federal authority an extensible Held of power : ' The powers not delegated 
to the Vnitt'd States l>y the constitution, nor prohibited by it to the States, are re- 
served to the State's resiwetively, or to tlir peupib’ 
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states was politically paiamount. For when Ihe oonstitutton was 
first establi^ed there existed no general agreement upon the import 
of the new arrangement. Men did not realize what they had done. 
Although the constitution begins with a preamble which seems to 
decide the paramountcy of federal good over state rights, such a 
doctrine was long challenged. 

Yet a point was finally reached where the indirect moulding of the 
constitution by judicial interpretation vitally affected the economic 
welfare of the Southern states and the moral sentiments of the North. 
Congress was declared to have no power to control slavery in the terri- 
tories.^ Only a constitutional amendment could give this power; 
and the Southern states were too strong for this to be possible. The 
South seceded, the Civil War began, the South denied the paramountcy 
of ‘ the people the North asserted it. Three years after the close 
of that war Chief Justice Chase summarized its political results'’ : 
‘ The Constitution in all its provisions looks to an indestructible 
Union, composed of indestructible states.’ The idea of Union had 
triumphed over the idea of state rights, and states mnv be destroyed 
in more ways than one. The nation and the national good became 
emphatically a dominant part of the national pHychology, while the 
amendments added to Federal power. 

This coincided with the full onaot of in<lustrJal and commercial 
civilization based upon steam-power and rapid communications. The 
activities of companies gave rise to the need for legislation, at first 
state, but owing to their necessarily ramifying tendencies, more and 
more decidedly Federal. The commerce, the postal, and the taxing 
powers, were given far-reaching interpret ations, a iid within its admitted 
scope Congress filled in the details of law and admmistration. To 
these powers have been addeii those imposed by the strong moral 
feelings of large bodies of Americans, especially the middle-class: 
woman sufirage and the prohibition of intoxicating liquors. The 
first was the result of the pure coercive determination to take away 
from the ‘ backward ’ states their freedom to be liackward, and the 
second because ‘ dry ’ states could be contaminated by the ‘ wet ’. 
And, generally, powers have gone to the Federation where the separate 
states have shown sloth, financial inability, or ignorance, and have 
not reached the standard approved by Federal society (as in the case 
of subsidies^ to states for agricultural education) or where only a 
large-scale organization could cope with technical difficulties, as in 
excluding pornographic matter from the mails. 

Comphunts are now made about ‘ Federal Usurpation ’, and the 

* Scott V. Sandford, 19 How, 393 (1867). 

> In Texas v. White. 7 Wallaw, 700, 724-6. 

' See Macdonald, Federal Aid, New York, 1928. Ameiioan states seem to have 
been just as leady to sell self-government for central snlmdies as looal government 
anthc^ties are in England and Europe. 
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dwindling power of the states. But in fact the states stQl exercise a 
vast amount of power. A simultaneous increase of powers for both 
state and Federation has occurred ; and, at the same time, a shifting 
of legislative competence from the former to the latter. The normal 
increase in the need for legislation everywhere must be remembered 
in judging cries like those of ‘ Federal usurpation ’ ; the question is 
rather one between government and the individual than between 
states and Federation. ^ 

In Australia a somewhat similar tendency is observable. Here 
there was no specially pressing reasons for federalism, it was desirable 
rather than necessary. Nor was the centralizing experience of the 
U.S.A. without its effect upon the constitution-makers. Conse- 
quently the powers of the Commonwealth were to be only those 
expressly enumerated ; the others being reserved to the states 
(Section 107).- 

The centralizing trend is nevertheless continued in Australia* and 
Switzerland * also. 

Germany. In Germany the distribution of powers is a quite 
remarkable reflection of the development of unity. Step by step the 

* Cf. CoHhman, Xatimuil Pnliee Power under At Comment Claute of the Constitu- 

tion, ilinnejmla Imw Review, UI (1919) ) West, Federal Power : Its OrowA and Neces- 
sity, Now York, 1918; Piorue, Fetteral Usurpation, Now York, 1008; and beat of 
all — Thomp^on, Federal Centralization, New York, 1023. The laat work is very 
good historically, but the analyais of cause and effect is not so good. 

‘ Cf. Report of the Royal Commission on the Constitution (1929), Sect. VIII, 
p. 70 : ' In com(uiritig the Commonwealth Constitution with the American Constitu- 
tion it is important to tieur in mind not only the list of subjecU assigned to the central 
legislature (cf. Sects, fil and u2 of the Commonwealth Constitution, and Article I, 
Scuta. 1 and 8 of the Constitution of the Uiuted States) but also the express pro- 
hibitions which are contained in thu American Constitution but have no counterpart 
in Australia. . . . 

* Cf. Quick and Garran, The Annotated Constitution of At Australian CommonwealA, 
Sydney, etc., 1901, pp. OtO ff., on the history of the ^option of ‘ Conciliation and 
Arbitration ’. 

The* Rijswt of the Roi/ot I'ooimis-ion on thi Constitution (1929) i.s not unanimous 
on this point. The Majority Report rejects the scheme that the Commonwealth 
Parliament should be ‘ empowered to legislate with respect to industrial matters 
generally ’, because industrial legislation should be regai^d as ‘ a function of the 
States ’ (experimental nature, used for local snpervuion, etc.). The conclusion is 
then reached : ‘ In our opinion paragraph XXXV’ of section 91 of the Constitution, 
which relates to conciliation and arbitration, should be deleted. VVo think that the 
Parliament which deals with industrial arbitration and conciliation should be the 
Parliament which has control of industrial matters generally. . . .' The Minority 
Report stresses the evils of eompetition arising from different rates of pay and con- 
ditions of employment in different slates. ‘ One of the benefits of a Cent^ Govern- 
ment is that it can remove dangers of this character * (pp. 244, 245). 

‘ In Australia, in the absence of these prohibititms the question in regard to similar 
(social) legislation is whether it comes within the sphere of the Commonwealth Par- 
liament, and not whether it is beyond the competence of both legislatares.' 

* Cf. Garicl, La Centralisation £eonomique en Suisse, 1913. In Switzerland, too, 
controversy has been confintxl to the delimitations of Federal and Cantonal legialative 
powers. For an interesting comparison between the Swiss and the United States 
Constitutioa see R. C. Brooks, Government and Polities of Switzerland, London, 1920, 
pp. 48-70. 

18 
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powers given to the projected Federations were increased, reaching 
their highest point in 1848.^ 

Bismarck was not anxious for too much federal power. In the 
North German Confederation the Confederate authority received * 
legislative power over free and equal mobility, citizen and settlement 
rights ; tariffs and commerce ; weights, measures, coinage, paper 
currency, banking, patents, copyright, foreign commerce, railways, 
roads and canals (put in by the Reichstag) ; navigation on rivers 
common to several states, posts and telegraphs, mutual execution in 
matters of civil law, accrediting of public documents, contracts, crimes, 
commerce and bills of exchange and legal procedure (put in by the 
Reichstag), military and naval affairs (put in by the Reichstag) and 
pubUc health and veterinary administration (put in by the Reichstag). 
In 1871 a further increase of power occurred, though exceptions had 
to be made to satisfy the Southern states. Its })rincipal alterations 
to the powers of the German Empire were, one addition, power over 
the Press and the Right of Association, and the e.xceptions to Federal 
power in the matter of Bavarian railways ® (over which the Keicli had 
power only as far as military plans made it in-ceasary), and in tlio 
matter of the Bavarian and Wiirtembeig posts and telegraph.s ^ (where 
the Reich had power only over charges). Of cour.se. in the North 
German Confederation and the Federation of 1871 the armed forces,® 
diplomatic representation, the power of war and peace were vested 
in the Federation. And in both it was understood that the Federal 
authority was one of enumerated powers, the residual sovereignty 
lying with the states.® That sovereignty extended ov(>r an impor- 
tant field, agriculture, industrial law, mines, education, church and 
state — all these were untouched by the Federal constitution, and 
remained the exclusive possession of the states. Further, until the 
Federal authority comprehensively legislated on such things as the 
right of association, sanitary administration, and so on, the states 
were concurrently competent. 

In Germany, alone, were the states treated vveqvally and the Feder- 
ation given powers not homogeneous for its whole territory ; and the 

^ Lefamaon, Stein, Vol. IIJ, 311 ft., 340 S. ; Brrgstrdwer, Ge^hickte der Seichsvfr- 
/dseung, Tjibingen, 1914, p. 4 ; ibid,, p, 25 ; ConBtitution, 1849, Seot« 11. 

* Constitution, 1867, Sect. II, Arts. 2-5. 

* IMd., Art. 46. * Ibid., Art. 52. 

® Ibid., Arts. 57 if. Under this Constitution thi* Siates contrihutod contingents 
whoso numbers were determined by Federal Statute®. The Commanders in-Chief 
wore appointed by the Kaiser and nworc allti{iun<e to him. Hut Itavariu. Sa\ony 
and Wurtemljcig onjoy(®d large privilegi®s. Cf. J.iaband, SUiaUrtchh IV. 14 ; Triepei, 
op. cit., p. 187 if., for the elTect of the conventions bust'd on (Constitution. In the 
U.S.A. only (he F^eral authority has an army uiid full and undivided ccmtrul over 
it ; the States may maintain mihtius for |k>Ii<c purposcH (Second Amendment), but 
they may not help troops or engage in war savt® against actual invasion or imminent 
danger. 

* Yet this was by no means undisputed. See p. 289 ff., infra. 
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difference lies in the general nature of the -Federal compact : con- 
cessions were forced by Bavaria and Wiirtcmberg in the name of their 
immemorial sovereignty. In 1919 a fundamental transformation of 
the distribution of powers occurred, but, according to our plan, this 
is described later, after an account of the Revolution of 1918. 

Developing Centralization. The distribution of powers of 1871 
underwent changes : between 1871 and 1914 there was a constant 
process of centralization, and the vital necessities of the war of 1914-18 
produced a tremendously powerful unifying tendency.^ 

1914 - 18 . Prompt decisions and uniform plans, even uniform 
execution, were needed. Germany was cut off militarily and economic- 
ally, and had to make the best of its internal resources. With small 
choice, because supplies were lacking, and ever imminent danger, 
particularism, which always co-sts something, became a prodigal 
luxury, and centralization a nece.s.sity.- 


* There vaa a gradual erusion of the reserved rights of the South, and there were 
important financial uhangi-s, to be dUenaaed in their proper place. Bavaria relin- 
quiahed its rights to a supreme military court. Wurtemberg introduced Imperial 
Stamps. In 1873 the clause giving the Kcich power over Commercial Contracts, 
and Bill of Exchange Law, Criminal laiw, and Legal I'roccdure waa amended by 
the Bubstitution of ‘ the uholu of civil law ’ for the first set of Rubjccta. More and 
more use was made of its exeiuBive powers, ho that the original elasticity of the State 
was mure and mure eoniprussvd, and the use of some of the undoubted powers of 
the Eederatiou caused an implied interfereneo with txmers not under iu jurisdiction, 
h'nrther, the laws made by the lieiuh under Article :i, on Sojourn, Hesidence, and 
Settlement, Occupation, Judicial Procedure and Contiict of JuriHiliction, were ail 
uiiifyuig laws, for they did not merely produce a not less eligible situation, but 
positive institutions and behaviour in all Htntes. Finally, concordatH were made 
between the States, as, for example, tboso regarding railway fares, education, cholera, 
quarantine of foreign ships, roads and motor transport, legal phraseology to be used 
in ofiieial proceodings, patent medicines, and lotteries.* This development is traced 
in Lsband, Oearhichtlicha Entwicklung, and the brilliant study by Triepel, Vnitarismiu 
■und Fuderalinmua im iMutachtn Tubingen, 11)17. Cf. Foschinger, Bimnarck 

und d<r Bundimit, panaim, 

‘ By the war-irawer of the Federation the railways, the posts, telegraphs, roads, 
were unified ; the army was welded into a single instrument ; all arrangements tor 
the production and distribution of food were centrally planned ; a German equivalent 
of the British Lcfonco of the Kcalm Act, the KrmachiigunggeseU of August, 1U14, 
gave rise to a multitude of Statutory Kulea and Urders sullicicntly harnessing every 
Junction of property and labour to the task of winning the war. What were the 
results of this change in the distribution of powers t 'The experience of the war 
taught that German political and twonomic life hud become much more uniform 
than appeared from the division of administrative authority between the States 
and the Keieh. The more unified administration which issued from the war showed 
at the same time that it was practically possible to abolish the differences in organi- 
zation which were founded iu the liitherto existing federal structure of Germany, 
h'inally, the War led to a close co-operation between the bureaucracies of the Stata 
and with the central departments of the Rcmh.’ Lassar, Keichatigmt Venmltung unter 
der H'eimarer i’rr/ussiing. Jahrbuek dt» OffenlUchen Rechta, Vol. XIV (1920), p. 14: 
Becker, Biidcralutuche I'endemen, Breslau, 1928. 


• The legal nature of such treaties is treated in : H. G. Fickcr, Vertriiglicha Bezie- 
huagen zwiacKen OtsanUalaat und Binzelataat im Vmtschen Hdeh, Breslau, 1920, 
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THE DISTRIBUTION OF ADMINISTRATIVE POWER 
Nothing is more misleading than to concentrate attention on legis- 
lative power only, for this cannot give exact indication of the nature 
of the governmental system as a whole. Of what use is it to make 
laws if their execution is entrusted to uncontrollable and perhaps 
hostile agencies ? Again, local authority may hove quite wide powers 
to make rules, as in English health administration, but the standards 
of administration may be so scrupulously supervised by a central 
authority as to frustrate or amend their legislative activities.* 

The Federal authority may carry out its laws and orders by its 
own body of officials, acting independently of the administrative 
machinery of the states. The purest example of this is America, 
but even here there are deviations (though not important ones) from 
the extreme, produced by the power of the states to co-operate in 
appointments to the Federal Executive. The other extreme type is 
where the Federation has legislative powers, but only a small body of 
federal officers, the laws being executable by the states.-’ Of such a 
nature was the Continental Congress which preceded the American Fed- 
eration. Of such a nature, too, was the German Empire of 1871 , though 
in some branches of its law-making powers it had executive authority 
and created an executive machine, namely, in its oum postal sphere. 
But Germany was also the most prominent example of another con- 
ceivable type, that in which the states, b<>ing the executors of Federal 
laws, the Federation is endowed with supervisory power. This super- 
visory power again may vary in energy : it may be nothing more than 
the right to admonish and exhort, or it may be invested with some 
sanction which, operating in fact, or only as a threat, compels the 
observance of federal standards. The exploration of these devices 
takes us deep into the recesses of federal theory. 

* V * «> * * * 

The foimders of the American Constitution were clearly permeated 
by the view that nothing less than a grant of executive power com- 
mensurate with the legislative, would be of saving value for their 
Union : ' the Articles of Confederation ought to be so corrected and 
enlarged as to accomplish (my italics) the objects proposed by their 
institution ; . . . a national executive be instituted . . . and that besides 
a general authority to execute the National laws, it ought to enjoy 
the Executive rights vested in Congress by the Confederation.’* A 
federal, and a ttational, supreme Government were contrasted ; the 
‘ former being a mere compact resting on the good faith of the parties ; 
the latter having a complete and compulsie,’ operation It was 
cogently argued that punishment could not in the nature of things be 

^ fScfaorr, Der Wirtschaftliehe Aufachieimg da neuen Seieier. 

* So Switzerlaad, Cuia^, Australia. 

* Doe. Hiftary, III, 17 and 18 ; Resolutions 1 and 7. * Hud., 22. 
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ezecated on tlie states collectively, and therefore, that such a Gh>vera> 
meat was necessary as could directly operate on individnals, and would 
punish those only whose guilt required it.^ 

The power placed in the Federation in its prescribed and implied 
spheres was complete, legislative, executive and judicial. The suprem- 
acy of the Federation in matters of administration is settled very 
comprehensively by the constitution. ‘ The Congress shall have power 
... to make all laws which shall be necessary and proper, for carrying 
into execution the foregoing powers, and all other powers vested by 
this constitution in the government of the U.S. A. or in any department 
or office thereof.’ * 

In simple terms, the President of the Union was made the executor 
of the laws of the Union, and was given officers to enable him to carry 
out his duty.® The officials act directly upon the individual citizens, 
with legal regard to the State governments. 

With the growth of the legislative authority of the Union the 
administrative mechanism of the Union has become vast in size and 
exceedingly complex and various in its obligations. The main questions 
which have arisen touching its operation have been (a) the legal ques- 
tion, how far the State may legally put obstacles in the way of Federal 
officials ; and (b) the political questions, whether, at any particular time, 
it was expedient of Congress to pursue policies which require an annoying 
increase of Federal officers in the 8tate.s, and how far the states should 
be called in to execute certain laws concurrently with the Federation. 

Two notable cases settled the legal question. Federal agencies are 
protected against attack by the states, the principle being emphatically 
asserted by the Supreme Court in MdJuUoch v. Maryland * that there 
is a ‘ plain repugnance in conferring on one government a power to 
control the constitutional measures of another, which other, with 
respect to those very measures, is declared to be supreme over that 
which exerts the control ’. However, such powers are repugnant only 
when they interfere with the efficiency of the federal agency. The 
states also need defence. ‘ The agencies of the federal government arc 

' The same line of arjounent was pursued m Thr Federalut : * It will be found 
that the rhange which it (the constitution) proposes consists much less in the addition 
of New Powers, . . . The proposed change does not enlarge these powers ; it only 
substitutes a more eHectual mode of administering them.' And, finally, Madison, 
explaining the nature of the constitution and examining how far federal and how 
far a national element prevailed, said: 'The difference between a federal and a 
national government as it relates to the operation of government is supposed to 
consist in this, that in the former the powers operate on the political boifies com- 
posing the Confederacy, in their political capacities ; in the latter, on the individual 
citizens composing the nation, in their capacities. On trjing the constitution 1^ 
this criterion, it falls under the national, not the falrml character ; though perhaps 
not so completely as has been understood.' Ibid., UI, 22 ; Essays, XLV, Madison | 
ibid., XXXIX, Abdison. 

* Art. 1, Sect, viii. Clause 18. Cf. Chapter on the Executive, infia, 

' Art. II, Sect, ii, dauses 1 and 2. * See p. 212, supra. 



278 MODERN GOVERNMENT [pt. in 

only exempted from state legislation so far as legislation may interfere 
wilii or impair their efficiency in performing the functions by which 
they are designed to serve that government.’ ^ 

Finally, in Tennessee o. Davis • the Court declared : 

‘ It (the federal government) oan only act through its officors and agents, and 
they must act within the states. If, when, thus acting, and within the scope of 
this authority, those officers can be arrested and brought to trial in a state court, 
for an alleged offence against the law of the State, yet warranted by the federal 
authority’s pou ers, if the general government is powerless to stay the action of 
the State court — ^the operation of the general government may at any time 
be arrested at the will of one of its members.’ * 

The problem of the expediency of extending federal administration 
has arisen where there has been widespread and active opposition to 
a policy, and this principally with the enforcement of Prohibition.* 

a * * a a a « 

Germany. In Germany a very different system operated. The 
states were not superseded as governmental agencies in the field in 
which legislative power was given to the Federation. The Reich was 
granted two classes of administrative power. There was ( 1 ) the jwwcr 
of ‘ superintendence ’. ‘ The following affairs are subject to the super- 

intendence ® (Bemifsk/itigimg) and legislation of the Reich . . and 
then followed the enumerated powers. Lalund says ; ‘ Politically 
it was sufficient if administration was directed according to uniform 
rules, and with concordant aims.’ Superintendence was divisible into 
two types of activity (u) by means of detail in the Reich .statutes, and 
the.so imposed rules of administration upon the .states. The Biindcsrat 
was even given power to make statutory rules.® which were obligatory 
upon the administrative departments in the states, and (6) Article 17 
gave the Emperor "the care of the execution’" of Imperial laws, 
exerci-sable. of course, through the Imperial Chancellor, This, appar- 
ently,® came to little more than the right to demand an account of 
what the states were doing. Where disputes arose over the interpre- 
tation of a law or order of the Bundesrat, this body was the ultimate 
arbiter between Reich and State.® Finally, the obduracy of a state 

* National Bank v. CommonuKalth (1870), 9 Wallace, 353, 301. 

> llavu, a Federal n-venur ofticor, having killed a man in the racrcnio of hia dutieit 
and thus violated the law of Teunessee, claimed removal from state jurisdietion 
because he was a federal officer iierfarmiiig his duties. The Court held that such 
removal was proper (1879), 100, U.S. 257. 

* Conversely the instrumentalities of a state government may not be taxed {Col- 
lector V. Day, 11 Wallace, 113, 127). In both coses the exemption acts upon nooes- 
Bory implication and is upheld by the great law of self-preservation ; as any govern- 
ment, whose means employed in conducting its operations, it subject to the oontrol 
of another and distinct government, oan exist only at the mercy of that government. 
Of what avail are these means if another power may tax at discretion ? 

* Colvin, op. cit„ p, 506. ® Art. 4, Constitution, 

* By Art. VII, Clause 2. ’ Die Obenaachung der Aiufukning. 

' liaband, ReichstaatereM, pp. 162-3. 

* Again Act. XXXVI. 
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could only be overcome by armed intervention of the Reich — a process 
known as Federal Execution {Buvdesexecutim), the power for which 
was given by Article 19 of the Constitution. 

So far, we have spoken of the class of administrative activity in 
which the states were independent, save for the superintendence and 
guardianship of the Reich, a field of continuous contention. But, 
(2), various articles of the constitution expressly gave the Reich 
positive administrative power over certain objects : these were foreign 
affairs, postal and telegraph affairs, naval and mihtary affairs (with 
some exceptions already discussed), and the consular service. This is 
very small compared with America. A revealing illustration of the 
extent to which the states were administrators of Imperial laws is 
this, that the collection and administration of the tariff duties and 
other indirect taxes were expressly loft in the hands of the states, but 
imperial officials supervised the customs officers and were attached 
to the higher administrative branches of the State revenue ser- 
vices. 

What did superintendence mean in actual practice ? ^ 

Only in the admini.str.ation of customs, railways, and military 
affairs did the Reich govermnent take any appreciable ami diri'Ct part. 
Everywhere else it was satisfied, obliged indeed, by the political situ- 
ation to exorcise only a general supervision. In the customs, railways, 
and military affairs the Reich entered into imnu'diale contact with the 
subordinate departments and officials of the State by means of com- 
missioners, controllers, inspectors, who observed the local adminis- 
trators, drew their attention to omissions or possible improvements, 
and discussed the means of n*form. But rebukes, prohibitions, or 
commands were not perniis-sible. The main value of this intervening 
superintendence was that infonmitnni roxld be ohUiined bi/ the Reich, 
and the presence of the officers acted as a silent, but sometimes effective 
compelling power. The Reich Commissioners could not rectify mis- 
takes at once or on the sjiot : the procedure was circuitous, for as a 
rule the Reich could only act upon the State government. Procedure 
was closely analogous to the process of international negotiations. If 
this failed the Bundesrat was called upon to judge in the last instance, 
and its judgement could only be enforced in the last resort by Federal 
execution.^ The system worked with excessive friction and often broke 
down . 

‘ Die Rekhmufeichl ; Cnieritiiekuitgen zum Staatarecht des Deutschen Beichta, 
Berlin, iSpringer, 11)17, pp. zx and 734. 

* This circuitous method o{ acting upon the state* was ezercisable in one of two 
ways, (a) by the Kaiser’s authority, executable, naturally, by the Imperial Chan- 
cellor and the Imperial Departments, and (6) by the Bundesrat. In the first case 
the Imperial authority found itself obliged to adopt certain rules of intervention, 
which alone were practicable. It was recognized that all the appropriate authorities 
in the State coneemed must bo sot in motion until the highest, the Hinistiy or the 
Supreme Court of the State, had given its considered utterance on the dispnt^ before 
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The Beioh did not act in all penniasible cases, nor did it ever 
rigorously. Formalities wasted energy ; and the transit of complaints 
wasted time. Many laws, some of lie importance of those on Free 
Mobility and Veterans’ Pensions, were never properly applied through 
lack of good feeling between the Imperial and State officials. Yet, 
with time an improvement set in ; but here, again, is revealed a weak- 
ness which Triepel does not, perhaps, sufficiently emphasize : the will 
to co-operation grew, but ignorance or misunderstanding spoiled the 
efiect of the laws and Imperial superintendence. 

Two remedies were possible : to appoint a large number of Reich 
officials to intermingle in the superintended administrative fields, 
and secondly, to extend the practice of minute legislative regulation 
of Imperial powers. (This second point is of importance for Federal 
theorists.) In many cases the ordinary method of roundabout 
superintendeuce would hiive defeated the pnrpose of the Federal laws ; 
for example, in matters of infectious diseases, insect pest and diseases 
of animals, instantaneous action was indispensable. Here direct 
supervision was enacted ; that is. the Reich obtained direct communi- 
cation with the Departments of the States, and the right to give them 
orders. In other cases, like tax administration, emigration, technical 
examinations, standards, insurance, domicile, which followed upon the 
establishment of certain Federal taxes (on playing cards, sparkling 
wines, cigarettes, stamps, property and death duties), the Federal 
authority acted in much the same direct way as in customs and railway 
administration, while Reich Administrative Courts (e.g. for tobacco 
evaluation) signified administration by judicial decision. 

However, in none of these instances, as is general in the U.S.A., 
did the Reich exercise power over individuals. There were a few 
instances of this ; private insurance companies in so far as they 
operated beyond the limits of a single state, were directly subject to 
Federal jurisdiction in some respects. The essential characteristic, 
however, of German Federal superintendence was that only in very rare 
cases did it act upon individuals, it more frequently acted upon the 
subordinate administrative authorities of the states, but most gener- 
ally it acted upon the Government as a whole.^ 


the Beich oonld step in and eohon the State authorities to change their mind and 
mend their ways. 

The extraordinarily capable study. Die Bekhsavfaicht (Federal Supervision), by 
Honrich Triepel, Professor of Law at the University of Berlin, explores this sub- 
ject. We follow this treatise, but obviously the few words we can here aflord, oaimot 
possibly reproduce the richness and subtlety of Triepel’s work. 

• Triepol omplo}rB the terms unmittlebar and miUtlbar to dcucrilK- direet and indirect 
supervision respectively. Bermtly I’rofessor Ansrliutz has Hupplierl more uxpreasive 
terms: Verbaiuta avfaieht and dvrrhgreifendr Aiifairhl, i.e. supervision which treats 
the State as a cIosmI entity or association (hence verband), and pervasive or per- 
meating supervision. The former was, and still is, the principal German method. 
Of. AnschiiU, HandJbuch dea Deutachen, Staalareehta, I, and Die Vetfaaaung. 
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This method was not very efiective, for the Imperial authority 
was obliged to act with thick gloves on. In the end, its power in 
a dispute with a finally refractory state depended upon the judgement 
of the Bundesrat. 

The Bundesrat. From this body it was impossible to expect a 
judgement which, technically, would moot the case. For though it 
was admirably constituted as a mediator between states, it was not 
organized to command them. It was a court of peers, each of whom 
owed his existence and welfare to tlie mutual forbearance of the other 
members. Small states could be overcome, and the merits of their 
case did not cause the council mueli anxiety. When large states, 
however, were concerned, a majority vote was always avoided and a 
compromise effected. Wherever a compromise could not be reached, 
the will of the individual state won the day. Since the Imperial 
Departments could never be .sure of the Bundesrat’s support, their 
confidence was weakened, and good <-d.ses against refactory states 
were left to go by default. 

What a light this high ex« utive organ, the Bundesrat, throws upon 
the nature of Bismurckian Federalism ! Whether a state should act 
for the F(‘doral welfare depended on a body which judged the case 
not upon technical considerations of weal or woe for the Federation 
as a government vwludinf/ both the Federation ajid the States, but with 
a State bias, by instructions obtained from their home governments, 
not upon the merits of the case as unfolded in personal discussion ; 
the judges had different voting strength ; the parties sat among the 
judges, and each judge in the body might be a party to-morrow, and 
need the votes of those who wore parties to-day. It was a body well- 
calculated to thwart the exercise of central power, but not to generate 
enough of it. Yet this body was the direct and characteristic emana- 
tion of the peculiar federal spirit in Germany. It is irresistibly 
reminiscent of the old American Confederation, and of Hamilton’s 
remark : ‘ We must resolve to incoqwrate into our plan those ingredi- 
ents which may be considered as fonning the characteristic difference 
between a league and a government ; we must extend the authority 
of the Union to the persons of the citizens the only proper object 
of Government.’ ^ 

Moreover, as in all cases when* the judicial is preferred to the 
administrative method, when the law courts, or the Imperial Depart- 
ments or the Bundesrat settleil a case, it was only a case that was 
settled. Efficiency depended ujuin the State and its officials; and 
whether the decision in the case was given a universal and permanent 
application depended upon the will of the states. Nor were the rules 
of the State ipso facto invalidated, nor could the judgement be executed, 
nor could such judgements, when given by the Law Courts or the 

> FedtralUt, XV. 



282 MODERN GOVERNMENT [w. m 

Bundeexat, be anything more than judgements on legality — ^the 
teohnioal issues were, as a rule, beyond their competence. 

Prussia. The hegemony of Prussia made itself manifest in this as 
in other aspects of the German Federation. It would seem, a priori, 
that Prussia could better than any other state have escaped federal 
direction. But its relationship to Federal superintendence was 
curiously complex. Prussia was more quickly responsive to direction, 
and less tempted to resist, than were other states, for her prestige as 
a good member of the Reich, upon which she laid great importance, 
was always at stake. She was too proud to risk trial by the Bundesrat ; 
and often her projects of law were submitted to the Federal Depart- 
ments for alignment with Federal Law. 

Superintendent and superintended were often one and the same. 
The Imperial Chancellor was Prussian Prime Minister, and the Imperial 
Secretaries of State were made members of the Prussian Cabinet and 
Prussian representatives in the Bundesrat. Stijterrisinn in such 
circumstances lost any intelligible meaning. This had a tremendous 
reaction upon the other states ; for, if Prussia were everywhere so 
powerful, indeed, if the Reich looked- nay was so strangely like 
Prussia — why should the states tender obedience ? Nor could the 
Reich be strict with the states, for it might be met with a charge of 
partiality ; nor retire out of its own sense of justice, lest its action be 
interpreted as cowardice. 

Kepel concludes : ‘ Only in the legal arrangement and the prac- 
tical exercise of the right to superintend can we tell whether the 
Constitution of the Reich is a piece of paper or a living reality, whether 
the doctrine of the super-ordination of the Reich over the States is 
the truth or a lie.’ 

We have seen and we shall yet further see that this dictum is 
applicable to every facet of federalism. Let us observe it in the matters 
of Federal Execution, 

Following the Bund of 181.5 and the Confederation of 1807, the 
Constitution of 1871 provided for ultimate* coercive action lo be 
taken by the Federal authority to secure the obedience of the States. 
Article 19 said ; ‘ If members of the Federation do not fulfil their 
Federal obligations they may be compelled to do so by execution. 
Execution is to be resolved by the Bundesrat and carried out by the 
Kaiser.’ The article is as bare as can be, and it was delibenitely 
made reticent to avoid the cold shivers which an atmosphere of appeal 
to armed compulsion must produce. If armed force was intended, 
it was intended as a final means ; before that, constitutional autho- 
rities held that diplomatic mediation by the Bundesrat ought to 
come, and if that did not avail then a kind of ‘ action in default ’, 
government by Reich rules supported by the levy of taxes by Reich 
agents. It is clear that such execution could never be carried through 
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under the tegis of the constitution against Prussia, whose King, as 
Emperor, commanded the armed forces and whose friends adminis- 
tered the Reich Departments ; nor against Bavaria or the other two 
Southern Kingdoms. Against the smalJer States, other pressure 
availed. Though the. Kaiser was to conduct the execution, its occa- 
sion had to be settled by the Bundesrat. and so. also, its plan of action, 
its commencement and termination.* 

In the U.8.A, there is. of course, no such institution as Federal 
Execution, since the Federation acta directly upon citizens. Where 
necessary, of course, that is, when its powers arc obstructed, the 
Federal authority may intervene with its troo[)a if its other means 
are inadequate (Art. 1, Sect. 8, para. 1), and the Ferleration must 
protect the States against invasion and domestic violence (Art. 4, 
S<‘ct. 4). 

STATE REPRESENTATION IN THE FEDERAL ASSEMBLY 
The essence of a federal compact Ls that powers are shared by a 
central and several local authorities, and the compact has its origin 
in the transfer of power originally held by the local authorities. The 
transfer takes })lace upon conditions, an essential part of which is the 
representation of the States in the Federal governing body. The 
problem is this : is it sufficient to secure representation in the 
ordinary legislative assembly elected by the people at large ? No 
states entering itito a federal as.<iociation have so far thought such 
representation sufficient. They feared that their identity as states — 
a.s separate recognizable political entities— would be lost unless it was 
specially represented by certain special institutions. For no state 
entering into a Fethual compact has wished or expected the extinction 
of its independent political life, though ready to surrender some 
part of it in exchange for the material and spiritual advantages of 
association. Like all individuals and groups the states have desired 
advantage without end, at no c.ost, beyond what it is absolutely obliged 
to pay. Jealousy for existing institutions, fear of the central authority, 
lest the ‘ federal ’ turn into a * consolidated ’ state, the states be 
pulverized into the original elements, the people directly governed by 
the Federal government, caused a demand for a forum where the 
interests of the states as states could be represented, where the decisions 
of the Federal authority could Ik* not only influenced, but actually and 
continuously moulded, by their ever-present fingers. To entrust such 
influence to the onliuary parliamentary body might be dangerous for 
the states, for decisions would be made by majorities, and here the 
states with the larger populations would overbear those with the smaller. 
Thus in every federation a legislative body was established to repre- 
sent the statw on terms dificrent from representation in the other body. 

‘ Tnejicl, up. cit., UUo fi. ; Laband, op. cit., I, 112, 233. 204. 
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inie subject gives rise to a number of interesting speculations. What 
were to be the powers and composition of these States-Honses ; and 
why were these demanded ? what has been the actual result : were 
the states appreciably safeguarded ; and in what frame of mind do 
the representatives act ? 

The making of the United States of America almost foundered 
upon this question. The supporters of close union, with a strong 
central power, like Hamilton, Madison and the Virginian delegation, 
demanded government by one chamber, based upon the proportionate 
strength of the various states. ^ Wherever a topic was direussed which 
afiected the scope of federal powers and the supremacy of the Federa- 
tion — and which topic did not ? — ^the minds of the assembly irresistibly 
began to simmer over the question : ‘ Yes, hut how far shall the states 
be allowed to exercise an influence ? ’ Raised again and again, it was 
postponed until the end, in the hope that satisfaction with accom- 
plished agreement, would make easier the swallowing of the last bite. 
The weightiest protagonist of the small states was John Dickinson : 
it was he who first suggested the compromise. ‘ It is essential that 
one branch of the legislative should be drawn immediately from the 
people ; and it is expedient that the other should be chosen by the 
legi^turcs of the states. This combination of the states governments 
with the national governments is as politic as it is unavoidable.’ * 
Then the tempest was let loose : ‘ To depart from proportional repre- 
sentation (for this was the latent, but the real issue),’ said Madison, ‘is 
inadmissible, being evidently unjust.’ * ‘ No ! ’ said Diddnson. ‘ The 
preservation of the states in a certain degree of agency is indispensable. 
The proposed national (i.e. federal) system is like the solar system, 
in which the states are the planets, and they ought to be left to move 
freely in their proper orbits.’ * Then, again, Wilson, ‘ The states are 
in no danger of being devoured by the national government ; 1 wish 
to keep them from devouring the national government . . . they 
must still be suffered to act, for subordinate purposes, for which their 
existence is made essential by the great extent of our country. T am 
for an election of the second branch by the people, in large districts, 
which would be most likely to obtain men of intelligence and upright- 
ness, subdividing the districts only for the accommodation of voters.’ * 
Finally, Mason expressed suspicion of the national government which 
was yet to be created. 

‘ The state legisfatures, also, ought to have some means of defending them- 
selves against encroachments of the national government. And what better 
means can we provide, . . . than to make them a constituent part of the national 
establishment ? There is danger on both sides no doubt ; but we have only 

1 Elliot, DdnUt (cited supra), V, 134. ' Ibid., p. 163. 

• Ibid., p. 167. * Ibid., p. 168. 

' Itnd., p. 166. And it is to be observed that this system was adopted in 1613 
hy'Amnndinent XVL 
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seen the evih ariring on the side of the state governments. Those on the other 
■ids remain to be diaplayed; . . . Congress had no power to cany their acts into 
execution, as the national government will have.’ ‘ 

Bepresentation of the states as states was then accepted without 
dissent. But their equalitij within the Senate — the body representing 
the states — caused an almost suicidal dispute. New J ersey, represented 
by Paterson, violently oppo,sed any other pliin than equal representa- 
tion and threatened to leave the Convention if proportionality were 
accepted. ‘ I would rather submit to a monarch, to a despot, than to 
such a fate.’ * The large states ® claimed proportionality, the small * 
equality. When the large states carried their solution,^the small states 
under New Jersey produced a completely alternative constitutional 
plan. ‘ See the consequences of pu.shing things too far. Some of the 
members from the small states . . . are friends to a good national 
government ; but we would sooner submit to foreign power than 
submit to be deprived of an equality of suffrage and thereby be thrown 
under the domination of the larger states.’ * The governing body, 
in this extreme reaction from the Virginia plan, was to be a congress 
of states in a single body — ^all on equality.' 

The Convention was shaken to its foundations. Here was Madison 
thinking of the states in terms of " counties in one entire republic 
of gradations in the importance of bodies ‘ from the smallest corpora- 
tion with the most limited powers to the largest empire with the most 
perfect sovereignty ’,» and by his side, Hamilton, declaring that even 
as the suffrage was modiiied by qualiticutions of property among the 
citizens, so ought there to bo a gradation for states.'® There, declaring 
an unyielding resistance, was Johnson : ' The states do exist as political 
societies, and a government is to be formed for them in their political 
capacity, as well as for the iudividuals composing them. Besides the 
aristocratic and other interests (mark how manifold are man’s motives !} 
. . . the states have their interests as such, and are equally entitled 
to like means (of defence).’ “ 

The Convention, so cleft, was * scarce held together by the strength 
of a hair But by a narrow margin equality of representation was 
obtained. 

Ibid., p. 170. • Ibid., p. 177. 

* Maasachuaetts, Fannaylvania, Virginia, North Carolina, South Carulini. Georgia; 
Connecticut alao adhered. 

* New York (not small but on tliia aide for party reasons). New Jerae> , Delaware. 
Maryland divided. 

‘ Elliot, DdxUa, V, 181. * Ibid., p. 191, Dickinson. 

' Finckney’s remark was just : * The whole case comes to this : give New 
Jeney an eq w vote, and sbe will diamiaa her arniples and concur in the national 
system.' ... He was profoundly right; there is more pohtical science in that 
remark than in many volumes. Ibid., p. 107. Compare the controversy legaiding 
the distribution of votes in the lleichsrat in the German Constitution of 1919 — a 
short aocount of which is given later. 

* Elliot, Debata, V, 962. * Ibid., p. 266, 

" Ibid., pp. 266, 260. •• Ibid., I, 368. 


» Cf. Ibid., p. 258. 
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Upon a resumption of the discussion a battle raged around the 
basis of representation in the first chamber. Should slaves be taken 
into account ? Should wealth be considered ? Or should population 
alone count ? The Southern states believed the economic basis of 
their civilization to be in jeopardy if they allowed their representation 
to be based upon population excluding slaves — South Carolina and 
Georgia being adamant to the last in this belief.^ It is important 
that this part of the federal struggle should not be overlooked or under- 
emphasized. The Convention was composed of capable minds directed 
to a constitutional arrangement. That arrangement would subsist 
for generations, and it would immediately affect economic conditions. 
Those minds rarely deviated from the contemplation of concrete 
advantages and disadvantages, to lose themselves in vague and 
doctrinaire speculations. They were intensely practical : hence the 
bitterness of their struggles. They could almost count the results 
of their debates in current coin. All of them were incessantly 
afraid of the possibility that the North or the South or the interior 
would disturb the existing conditions and balance of economic in- 
terests.* 

Mankind rarely knows the future with sullicient detail to act upon 
it, and even the few who do, cannot easily convince the majority ; 
and thus, blessed with foreknowledge, one may he cursed with its 
inapplicability. The South for its own interests should have sought 
equality, for the growth of population was ultimately in those parts 
of the Union which were anti-slave ; but for the moment th<‘y behoved 
that immigration would increase their power. Equality, against which 
they fought, ultimately favoured them. In the lower house propor- 
tionality ultimately crushed slavery. It is one of the permanent 
truths of political science that one is obliged to act upon the facts as 
far as they can be seen, and that they cannot be seen very far ; both 
make mistakes, those who strive to create on a view sweeping over 
generations, and those who see only over the next hedge. Population 
was accepted as the basis for the first house.* The number of repre- 
sentatives per state was then fixed upon as two ; each representative 
to have a vote. The victory of the small states was clinched by the 
clause of the constitution which provides that no state shall be deprived 

> Of. EUiot, Debaia, V, 2«6. 

* * The security the Southern states want is, that their negroes may not be taken 
from them, which some gentlemen within or without doors have a very good imnd 
to do.’ ‘ The perpetuity which it (an equality of votes in tlie second branch) will 
give to the preponderance of the Northern against the Southern scale is a serious 
eonsideration. It seems now well understood that the real (hSercuce of uitcrests 
lies, not between the large and small, but between the northern and southern status. 
The institution of slaveryond its consequences form the line of diHcriminaiion.’ Kllint, 
DAaU», V, pp. 309, 315. 

* Ibid., p. 316. A fortnight of Icnsion passed ; then Mnssiii hiisetis having agieed 
to abstain, and Maryland no longer divided liut all for equiilit>, and Ninth Carolina 
breaking away from the southern block, equahty in tlic Nenate was adopted. 
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of its equal sufErage without its conseut.* Senators were to be chosen 
by the legislature of their state for terms of six years.*® By the Seven- 
teenth Amendment (1913), Senators are ekcf^ by the people. 

Germany . We have no need to spend as much time on the German 
Federation. The German Btmd created in 1815 was less a federation 
than an international as.sembly, the states being deemed to retain 
their full sovereignty. Since they threw so little into the common 
stock, their liabilities were small, and it was of less moment to demand 
or concede equality. The Bund endowed the Diet with no direct 
power over citizens, btit merely e.stablished common relations among 
states. It was much Ic.ss necessary to secure equality of representa- 
tion in the latter system than in the former. Yet in the General 
Assembly every .state had one vote : the legitimacy of sovereign states 
could not be di.sputed, and the only basis of as.sociation for legitimate 
sovereigns was a basis of equality. But there were such marked 
difierences of political jwwer between states like Austria, Prussia, and 
the rest, that perfect ec^uality was ridiculous and no sane person, 
belonging either to a larger or a small state, would ever have expected 
it, and so the Smaller Coum il difiereutiated between the states. For 
ultimately the source of power and service insists upon being the source 
of decision and control, and he or the state that has no power (money, 
peojdo, brains, land, character, caimons and poi.son gas) is not for long 
allowed to give orders to those who have.** Many German federal 
plans suffered shipwreck, until 1866, on the rock of representation; 
until the problem became not so much to discover the proper weight 
in a federation, but whether a federation could be brought about at 
all, with so many disputants jealous, not only of Prussia, but of each 
other. Whether Pru^Nia's votes should be ca-st by it.s government 
unifornily, or divided, altogether or partially, among the provinces 
was an t.ssiie of gre.it signilicancc. 

The North Gernmu Confeileration did not issue from peaceful 
association, but from war. There was no reason to create a Bundesrat 
compo.sed upon essentially different principles from before. Indeed, 
the nearer one could keep to old principles, the less controversy and 
the fewer objections would be raised to a federation. Bismarck 

* Art. V. ’ Art. 1, Sect. iii. 

' Compare the difficulties of wcuring a eystcin of representation in an English 
Parliament in which the UritLsb Uuminions would have representation. Those who 
are eontcmplatiug the constitution of a federal arrangement are fared with the 
dilemma of either admitting an authority to others without proportional regard to 
their contribution, or in default of a satisfactory solution nsluemg the power assigned 
to the organ of the association. The latter part of the dilemma helps to explain why 
the Eeague of Nations is refused the {lowers wliicli its most enthusiastic supporters 
alum for it. It is very well czemplilicd in the German Economic Couneil, for whose 
histoiy in this particular respect sco H. Finer, Stprmtvtatit'e Oorrrnmmt and a Par- 
liament of Indutlrg, London, 1933, pp. 98-126. Cf. also U. lluncan Hall, The Brituk 
CommoHiemlth of A'aftons, London, 1920; ihr F. Pollock, The League of Xationu, 
2nd Ed., London, 1922, 
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infinased the Prussian vote in the new Bundesrat to seventeen, 
justifying that increase on account of the annexed states. This 
addition of votes, which gave Prussia seventeen votes out of forty- 
three, was essential since the Bundesrat was designed to be the 
sovereign assembly. If the decisions were to be made there, if Prussia’s 
power and goods could be taken by Federal taxation, and her inhabit- 
ants constrained by federal laws, she must have a fair say in that 
council and a vote corresponding to her political importance. Prussia 
had at this time five-sixths of the total population of the Confederation. 
It could not demand as many ns twenty-two votes, for that number 
constituted a majority, and the possession of this number would convert 
the Confederation into a too obviously extended Prussia. Although 
Bismarck was anxious to give this constitution the character of a 
treaty-made convention, with the sovereignty of the states strongly 
marked and acknowledged, he had committed himself to a Reichstag 
based upon universal suffrage, lie did not see that this body might 
win for itself that electoral loyalty which gives power to men and 
assemblies, and thus, that it might come to take political precedence 
of the Bundesrat. Of that later. 

The Federal Assembly of the Zollvcrein followed this distribution 
of votes, the Southern states being unable to denuind any weightier 
representation because their economic uectssities now made them 
suppliants for inclusion, and Prussia had the powei to dictate the terms 
of entry. 

This same distribution of voting [lower was adopted for tlic Bundes- 
rat of the Empire in 1871. Bitter conflicts took place between the 
Bavarian repre.sentatives and Bismarck over Bavaria's re))rt>seiitation 
in the Bundesrat, but Bavaria was overpowered. 

Under the Confederation of 1806, Prussian interests were safe- 
guarded by the clause that constitutional amendments required a 
two-thirds majority, and since Prussia po.ssessed seventeen out of 
forty-three votes, she could always defeat an amendment to which 
she was opposed. In the Empire, the inclusion of the southern states 
brought the total votes to fifty-eight, and this meant that the t wo-thirds 
clause was now unavailing. Therefore, it was prescribed that no con- 
stitutional amendment was valid if fourteen votes were cast against the 
proposal. This safeguarded Prussia ; but it also safeguarded the four 
Southern states — Bavaria, Wiirtemlierg, and Saxony alone had four- 
teen votes between them. Similarly for any big enough combination 
of the smaller states. This division of power is a remarkably good 
illustration of the effect of [larticularism m any real emergency 
Prussia could stop an amendment ; the Southern states together 
could ; and so could the smaller states in association.^ 

^ A few yean after the eetabluihiiu-ot uf llio Empire, tlic balanee of Htrcngth in the 
Bimdeant waa tiireatened by tbe inclusion of representation for Atsacc-Lorrame. Now 
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The Efficacy of State Representation. One other question must 
be answered before wc see how far the intentioits were borne out in 
practice. In the American Federation the votes were given to the 
senators individually and it was not provided (and as far as we can 
discover not discussed) that senators should vote other than according 
to their own discretion. At any rut4‘ no chausi; of the constitution 
requires them to be hound by the instructions of their states. In 
short, they were to he general representatives. Similarly, too, in 
the Au.stralian (Commonwealth.* In proportion, apparently, as the 
statt's inshst upon their sovereignty the subject assumes a different 
com])lexion, wJiether the States are nnuiarchies or republics also 
aiferts the question. 

(JermaTi statesineii and jurist.s, however. bsIcmI, how could the 
identity of the state he really repres<-nted without instructions by 
the government which for the time being incarnates the state i From 
the Bund t)f 1815 onwards, the state-assembly took on the aspect of 
a collection of ambass,'idors of sovereign states. The members were 
indeed the sovereigns of the stiites, tn dehyiilo. For tlie body in which 
they appeared was the reservoir, if not the immediate source, of 
sovereigJity : a cojigri'ss of priwen. As the reservoir is the product 
of the original fouutain.s, so were the delegate-votes the product of 
the sovereignty located in the i-espeetive capitals. The Bundesrat of 
1807 and tliat of 1871 embodied this principle. Laband’s summary 
phra.M‘S - describe the intention of the founders perfectly : 

‘ /Vll the (Jerman state soveroiiriia and the seimtes of the three Free Towns 
consideretl as a unity -tamqiiiim uNum corpiui — jaMses-i the Imperial sovereignty. 
But the rulers and senates exer\iso these niemlier-rights tlirough deputies (BevoU- 
tnafhliijlf), as in the old (h*rnian Knipire the Kstate.s did not appear personally at 
the itiMi-lutag, but were repr<went<'d by ambassadors. The Bundesrat, therefore, 

thest* %otes were iustrueted according to the eonstilatiou by the Regent {SlatthaUer) 
who rulisl ill the name of the Kaiser. It was universally feared that these votes 
would always lie cast for IVussia. It was therefore arranged that the votes of 
the territories shoidd uot Iw counted if they were cast in favour of Prussian pro- 
posals, and this virtually extinguished the voting |iower, though not the advisory 
power of .Usaee. {.(irraine. The controversy was made aeutor hy the fact that IVussia 
had taken over the adniinL-tration of the httle stale of Waldei'k. and so acquired 
an extra vote. ia7a ; ami Isiw of .11 .May lull. Art. I. Kinal distribution of votes : 
Prussia, 17 ; Bavaria, C ; Saxony and iVurtemberg, 4 earh ; Baden and Hesse, 3 
each: .Met kli-iiU rg iiinl Itraiiii-eha-eig. 2 each : the oilier sen iitreu states. 1 each; 
and .AImkv l.orrtiiiie. 1. In all, til. 

‘ Cf. Quick aial Uamn, on. eit.. p. 416, where poster (Comm. 1, pp. 4U4-6) ia cited : 
‘ John Tyler, in 1836, before ho was President, resigned bis place in the Senate because 
the Virginia legislature had iiistnieled him to vote in favour of expunging the neolo- 
tion, which he could not conscientiously approve. Those doctrines are now aban- 
doned. The Senators consider themselves as members of an ordinary legislative 
body. They pay no moro attrntion to the insinictions of Stale legislataies than do 
memliers of the House ; and in fact . since their terms are loiiuer, they are mure inclined 
to disolsty them.' This citation is one of many used by the .Australian commentatora 
to illustrate ‘ the (iiuetions and basis of the Henate ’ (op. eit., p. 41.'il. 

• fl.ti/v/'. . //Mr/iitioto I /./. 7tli Kfl., lUI!*, |i. til . and /.t (Kdii. lUli). 
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ro pr c B c nted the sovereign of the Beioh, that is, the totality of aawxsiat^ govern- 
ments ; it is that organ of the Reich, through which the sovereign will is mani- 
fested.’ * 

This theory and arrangement had certain corollaries. Fir-st, votes 
which were not instructed were not counted.- and secondly, states 
with more than one vote were obliged to cast them uniformly.® Thus 
the sovereign states were saved the embarrassments following upon a 
belief that sovereignty could be split into contradictory parts. 

Further, not all states were ulloweil equal jiarticijiation in the 
Bundesrat. This is a striking difference from other federations. 
Bavaria. Wurtemberg and Baden, for example, were not allowed to 
vote on matters relating to the tax on beer other than on proposals to 
increase it ; * Bavaria and Wurtemberg could not vote on matters 
relating to the administration of the Reich Posts and Telegraphs,® 
nor could Bavaria vote on matters relating to lmperi.il laws or resi- 
dence ® or certain railway subjects.® 

******* 

How far have these attempts to secure tlie identity of the .states 
been successful ? But first, what does this phra.se mean the identity 
of the states ? A scrutiny of the argument used by the states n'veala 
these meanings : all desired to stop increases of fccleral power, legisla- 
tive and administrative ; each desimi to be able to influenct' the activity 
of the federation by considerations which affected it particularly, to 

* Cf. Rck'11 u. Epetcin, Bismarck's Staatsrcclil, p. 110 ft. : ‘I Is-lii've that the 
Bundesrat has a great future in that it has, for the lirat tmiv, to att at the summit 
of a federal body, to exercise the sovereignty of the uholo Reich without taking 
sway the beneficence of monarehical authority or the hcjiarate autlionty of the mdi- 
vidual states ; for soTcreignty does not m-klo in the Kaiser )>ut lu the tolality of 
Governments. 

‘It is extremely useful, whether you call it wise or not, to have ibe manifold 
points of view of twenty-five Governments intnidueisl directly into Ihew. di-eussions, 
in a way which we bare never had in a unitaiy btate. J.argc as i'ni.SHia la, «e have 
yet been able to leani from the smaller statea, and. on the other hand, the smaller 
atatea have learnt from us. There arc twenty-five ministries or I'nnees, of whieh 
each one, iinobseured in its sphere, draws to itself the intelligenee and wisdom which 
fiourishes there and is entitled to express itself iudepeudeut ly in the Bundesrat, 
without limitations, while the individual states have many limitations which stop 
up the springs even there where they might flow. . . . Tlierelorc 1 should like to 
bid you not to criticize the Bundesrat. J see jiartieulaily in Ihis institution the 
kind of Palladium for our future, a great guarantiee for the future of Ueniiany.’ 

* Constitution, Art. VII, 

* Ibid. The delegates were responsible to their govenimeiita for adherence to 
their instructions, and for reporting on their work. As a rule these delegates were 
ministers or civil servants, and thua subject to the disciplmary code of their state. 
It was never the business of the. Bundesrat to ask whether the delegate was speaking 
or voting as he had been instructed. The Hundesrat’s legitimate interest was the 
delegate’s right to lie present and vote— and that woa decided hy a furiiial warrant 
of apTOintment. It was entirely a matter for the states in whait form iiiHtruotions 
should be given, whether in detail or as a general recommendation. The number 
of deputies sent could not be more, but could bo less, than the uumber of votes. 

* Art. XXXV : and Laband’s footnote, op. cit., p. 63. 

* Art. UI. • Art. IV. ' Arts. XUI-XLVI. 
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cause it to do or refrain from doing things which would be of special 
benefit to a particular state. There is no body of historical investiga- 
tion which enables us to answer the question whether the senates of 
federations have been actuate*! by considerations really different from 
those regulating a member of the unitary representative as.sembly, 
whether in a federal or a unitary state. 

Information available about the Senate of tlic U.S.A. shows this, 
that Senators are actuated by the special interests of their states ; 
they refer in debate to those intere.sts, and not seldom adopt the state 
standpoint as the basis of thtdr argument, and of their vote. This, 
however, is without the conscious aud strained motive of maintaining 
the position of their state in the Union ; and it derives from the per- 
fectly natural and universal tendency of individuals and groups to 
relate gf'ncral ((ue.stion.s to their own experience and environment, 
and in the r.S..V. there is the special reason that all representatives 
an* heUl rather more strictly to their constituent's local interests than 
elsewh(>r(‘. It is too difticult to diseriminatc between the extent to 
which the member of the Hou.s<‘ of Repre.sentatives aud Senators 
from the same state rej)resent the intere.sts of their states ; we. know 
only that the former un> ratlier more parochial in their views tlian the 
latter, more* involved in tin* smaller issues of their constituency. Even 
then, this can he jiartly accounted for by differences in the constitu- 
tion of tlie two Cliambers, their different period of office, their numbers, 
and moiles of debate. < )n the whole the unitary Chamber, the House 
of KojircsPiitativcs. is as zealous for the special interests of its states 
as are the Senators. 

One notabh' example among hundrivLs. of attention to state inter- 
ests. is the activity of the South Carolina Senators, in the tariff contro- 
versies of IS2SV-(i(),' when the State oppo.sed the protection of the 
industrii-s of the North and Ea.st. But this .soon spread over the whole 
South. Nor can we .sjiy that in this re.spert the Southern members 
in the House of Hepre.sentativcs voted any differently from the 
Senators. 

From State to Section. In fact, it is not the unit of social life 
embodied in the states which is effectively and conspicuously expres.sed 
ill debate and legislation. For American development since 1789 
has been .strongly mimical to .state Ijouiularies. aud events have caused 
the State to lose significance as a constituent part of the nation. 
Firstly, the states, other than the original thirteen, that is, thirty-five 
new .states, were cmated under the Federal constitution.- It is not 
too iii'ich^to assume that iu these tlie notion of attachment to the 
Federation as a whole overwhelms, iu a greater degree than in the 

^ Cf. %). O. Van Thf. Krtwomit of DLtutttoH in South Carolina (Colum> 

bia Utnv. 11)28, ami further, Kumh*U, Eronotnic of Southirn Sectionalism, 

* 21 In'lnre 1801, anti 1*> huuv, (>f ahirh 0 itint'o 189(>. 
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ongmal atates, the notion of separate identity. Of the thirty-five 
states created since the Union, twelve were made from 1867 onwards, 
that is, when the supremacy of the nation over the states, of union over 
secession, had triumphed ; in short, when, on as great an issue as can 
trouble a nation, the idea of the indestructibility of the Union, its 
transcendent authority in spiritual and material things, hod been 
impressed on all minds while they were in the wlute-hot condition of 
civil war. Again, the new stat^ were particularly attached to the 
Union and to that extent, less separatist, by reason of the importance 
to them of federal help in establishing such necessities of civilization 
as roads, canals and railways. Lastly, many of these states were 
peopled largely by immigrants who came to live in ‘ America ’, not 
in Wisconsin, or Minnesota, or Illinois. 

All these things diminished the sense of state dilfercnces and 
heightened that of community. 

Secondly, when the Union began to operate the Senate contained 
twenty-six members ; it steadily increased to ninety-six. Two state 
representatives can stand out more conspicuously in the smaller 
number, and those with experience of affairs, conducted in committees 
and assemblies, know that the physical and psychological conditions 
of a small assembly allow opportunities of display wliich or(“ neces- 
sarily repressed in a larger one.* To-day each state is checked by 
forty-seven others. 

Thirdly, state boundaries as containers of political life and authority 
have been burst, and in many cases destroyed, by changes in the nature 
of industry, commerce, agriculture and transport. The early colonies 
located and spread themselves according to the lie of the land. 
Wherever a physical feature unconquerably hindered the advance of 
settlement, instead of helping it as river valleys did, the frontier 
hardened and became a state boundary. State identity, so far as 
area was concerned, was a direct product of .«urroundings utuna.ster- 
able by man and horse power, and the primitive and inexact tools of a 
steamlesH untechnical age.* When routes were opened by roarl and 
steam, human aspirations, inflated by the rise of new industries and 
the development of old, urged successive waves of pioneers onwards to 
frontier after frontier, and the now channels cut across the old state 
boundaries. This is a phenomenon no stranger than the revolutionary 
changes in English local government which have taken place in the 
last 100 years. No economist, no railway student, no literary critic, 
none of ^oae busy organizations which purvey religion in the U.S.A., 

* I am rofeniag particularly to the lack of oloeore on debate. 

* £. C. jSempet, American Hietory and ik Qeoyraphic Oonditiont, Boaton, 1903, 
Ckaps. m, IV ; F. W. Turner, The Frontier in Amenean Hietory, New York, 1921 ; 
and on eoriier work, by the lome author: Bin of the Nea Weet, 1819-1829 (Vol. XIV 
of The Amaican Nation, A Biakiry led. by A B, Hart), New York and Loudon, 
1900) ; and F. L. Pazson, Hietory of Ae American Frontier, 1763-1893, Boaton, 1924. 
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can think of America in terms of states. The talk is of ' belts 
‘ sections the ‘ Mississippi the ‘ Gulf States the ‘ Middle West 
‘ New England the ‘ Mason-Dixon Line the ‘ Atlantic Seaboard 
the ‘ South the ‘ Middle States 

The diversity of intere.sts still exists, but the area of its operations 
is enlarged, and the quality of its manifestation is altered. The states 
are important, but less than before. To this enlargement of the 
unit of effective diversity which is called Sectionalism, we shall later 
give more attention. 

Finally, binding Uiqeiher into congrntimt bodies all representatives of 
people and slates, arc the Political Parties, organized with a thoroughness 
and strength undreamed of by the most lurid imaginations of 1787. 
The Political Parties are the great containers of American political life, 
not the states. They found programmes, administer oaths, apply 
discipline, distribiitr* rewards and punishments, settle accounts. Their 
appeal is to the whole nation, and if they affect a different-coloured 
suit and lingo, and even turn their coats according to their state —the 
Programme is one and indivisible, though, to be sure, some would say 
it is None and Invisible. It is in the formation of programmes that 
the sections of the country, sometimes the states, receive the conces- 
sions they especially demand ; and the real debates and votes to 
preserve tlie identity of the states, or more, properly nowadays, the 
interests of the Sections, take place in foygatherings of ‘ bosses * and 
in the purlieus of political conventions. It selects the men for the 
all-powerful committees, and systemiitieully orders the quiet destruc- 
tion of obnoxious bills. The Party is the middle-man of state, sectional 
and national interests ; and in this it does httle that is of a nature 
different from the party in a unitary state like England or France.* 
Only that the is not a country, but a Continent, and the task 

is therefore more difficult, perhaps impossible. 

In their iwUierence to and interjiretations of State Rights the two 
main parties have each suffered many transformations.- 

’ Cf. Woody,/* At Benoit f’nreprtaeuiahvtf PoUtkal Scitnet Quarterly, XLI, 232 : 

‘ On the whole we may conulude that party allegiance is, as a rule, more implant 
ID determining how a Senator rotm than the supposed mterests of his section. He 
is apt -i{uito properly from the party |K>int of view — to regard his sectional loyalty 
as fully dischargiHi when ho urges upon the party caucus, or the party leaders, approral 
of the ineasumi specially favoured by Ids constituents.’ 

’ .Icilerson and liU party liegan as a party of state rights : the resolutions on 
iiulliticatiim, tlie Virginia and Kentucky resolutions of 17113,* drawn up by him and 
Madison were for decades a rveerroir of arguments, for those who thought in terms 
of state sovereignty. Jefferson uttered the * strict construetiomst ' argument in 
classic terms in relation to the Bank of the United States. But office and power 
imiiosed obligations upon them which could only bo acquitted in terms of nationality 
and not of State Rights. Thus Jefferson acquired Louisiana by purchase tram 
Ftauoe, an art which the oonstitutton did not allow, and Jefferson knew it. He 
trusted not in the Federal compact to justify this usurpation, but in the people at 

* See p. 326 ff, infra. 
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Throughout the history of the Union, State Rights have waxed and 
waned in the minds of political parties, and taken serpentine shapes 
as much, if not more, in accordance with concrete problems, as in 
harmony with an unchanging intuition about the merits of state 
independence. The tendency converted Oalhoun from nationalism 
to southern sectionalism, Webster from New England sectionalism to 
nationalism, the Democratic party from secessionism to strong central- 
ization under President Wilson. 

In short, the whole conception of State Rights and 1 he dispute's 
concerning them have been vitally affected by the growth of party. 
For American parties, like all otlier parties, could not survive without 
the advocacy of a policy as comprehensive as the whf)lc society to be 
served. Such a policy can only appeal to a majority by a proper 
compromise between all the inten'sts rejtrchented in it. Both the 
physical environment of the U.S.A. and the ideals which its pei>ple 
pursued diminished the importance of state indepi'ndeuce compared 
with all the other things which seemed to the citizens desirable. 

Then, too, the period between IrtG.") and 1!H»0 was peculiarly one in 
which parties were dominated by rich men, wlm were pureha.sers of 
legislative polieie.s, which would po.sitively encourage or refrain from 
discouraging their business plans. Seleetisl as Senators, by the state 
legislatures which were liable to corruption, and were often corrupt, 
the tendency was to return men to the Senate who were either direr tly 
interested, not in the state they came from, but m certain inrlustrial 
projects, or who were the ‘ instructed ' agents of such mrm.' This was 
the period when the Senate earned the appellation of ‘ the milbonair(<'s 
club ’. To the parties, then, state indr'jiendenee has Imhui but one 
among many ingredients in their calculations ; henci- it is not sur- 
prising to find that the Senate is no more represmitative of St.ite Rights 
than the House of Repre.sentatives, and that the Hoiiw* of Repre- 
sentatives is no more representative of State Riirhts th.in are the 
members for Wales or Scotland in the British Parliament. To come 
from a state which has the special pride of an anoi, which is especially 

* ; tile concrete and recognized good wat> li> overcome inetiijihyHical huIi- 
tleties ’. At this juncture, too, the Federalists did not denire In mv their eunimen'iiil 
and sbipjiing pohdes jeopardized by votes emanating from an essent iiilly acneultiiral 
territory hke ijouisiana. They became for the non ■■ >State ItiKlits mrn.'nml suSennf' 
for another ten years the slings and arrows of outrageous imtiunahsm, they even 
met at the Hartford Convention in ISJ4 to eonsider the npc'cisl seitional attitude 
which New England should adopt towards such-like ineasures.t 

^ Cf. Stephenson, SeUm H'. Aldnrh (103(1). 

* ' The Executive, in seizing the fugitive ocourreneo u-hich vi much advances the 
good of our country, have <ione an act liryund the CDiistitutioii. The Legislature, 
in casting behind them metaphysical sulilleUes, and risking itiemselves like faithful 
servants, must ratify and pay for it, and throw therasi-lvis, on the country for doing 
fOT them what wo know they would have done for themsi-Ives bad they lieen in a 
sitnation to do it.' 

t See their resolutions, 327, infra. 
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recognized in the constitution, gives the representative something 
extra to talk about, a hobby, a peculiarity, a feature which conspicu- 
ously distinguishes him from others who come from places which are 
not as his. In the last resort it even gives him something with which 
to continue debate when all other .subjects arc exhausted. But there 
is not much more than this in the representation of the American .states 
in the Senate.^ Of an importance overwhelming that of the states is 
the Section. 

The Section. Although the federation rests legally upon a State- 
Nation compact, it rc'sts politically upon a St'ction-Nation relationship ; 
the framework and the stanrlunl of reference is the Nation, and within 
it the Sections claim aiwl an* accorrle*! what they need. By Section 
is meant a part of the with ‘ ihs own special geographical quali- 

ties, its own resources and e<-onomic capacities, and its own rival 
interests, partly determined in the da 3 'a when the geological foundations 
were laid down ’. such as -New England, the Middle States, the South- 
east, the South-west, the Middle We-st. the Mountain and Plains States, 
the Paeilic Coast.-' Such sections are well marked, and hiiw played a 
larger part in American political life than have the states, though 
S<>etional intere.st s are often e.'cpre.s.setl for election campaign purposes 
in terms of stat<- polities. The Sections are marked by easily observ- 
able external .signs,-* There are. then, differences in c ulture and 
jclij’slcpie. .-Ml these' differi'uees are more significant in the Sec- 
tions than in the states; for the qualitic's which constitute the 
differences are not eontined to separate states, but are common to 
several contiguous states, and controlled by the same natural features. 

Historv .shows the potency of the.se differenee.s.* 

1 n recent years New England has Wcome the opponent of Federal aid 

* 111 thi' 71s( m Jamiar\, in 'iu Miitps \\w rt*|)rv?st*ntation was 

of the Mine |mit\ in . m S (rm*" tln'ie c'lnsifh iiihlt* iliffercni'c : in 

2Utas<s there* wa- a ^hl;ht elitfrn'nto. (<’t .‘{nl S<*^ion.) 

^ K. S. Tiirm*r, Sfition^ ei«i/ SntMH, I’afr Hivu\r, Oe*tolx‘r. 1M22, ji. 2. 

’ For vxarnplr*, half thr eupitMl in inanufActureb m the l*.S.A. U in the 

North Atlaiitir MH’tion of \ew Knclauii (six t>tat4S) and the Midiife States 

(three states) ; the great bulk of wheat com. rattle and hwuie corner from the central 
btute^i of the Fpjier Mississippi \’aUey. The North Atlantic hectioiis with one-third 
the total )M)pulatioii paid alKiut one-half the ftsieral income and profits tax in 1920. 
Tlie highcht ratio of niotor-carh to fiopulation la the region of tlu* gri*at Wheat States 
w(*st of the Miasisaippi . the lo\ie«t ratio is to lie found in the South and the Middle 
Stati'K of the Atlantic Si'alNiartl -and tbcratiu.sar(*an index to the diffusion of aTalth. 

* K.g. New Knglaiid and the Knihargo Art of 1807 : the South Carolina protest 

again-t the tariffs (Vuu IUiwmi. op. the and the Wt'^t m the matter of 

internal improveiiumta ((\>niaii, Ih’ginnings of the far H'off ; Gammon, 

The Prt'Jiulcntial ^Vim^wiiga of 1882, Baliimore, 1922; the South e. North contest 
regarding hlavery ; the struggles around the Ikink of the I'.S. ; and most mtereating, 
the btreggle U^taxHUi Kaxt and >Vc«t aini^ 1K90 for progn^sstvism in the democratic 
elcn'toral experiments, and in the matter of taritfa and the mi'onie tax, and the (control of 
iheiiankingand inonc*\ mHgnatea(s(H' jmrtieularly. Stephenson. Sdwn H'. AlHrick, 1990, 
of giH^at ini]M>rtaitee for the judgement of this {lentni). Gf. al^o Senipel, op. eit., Chap. 
XVi ; A. M. Kohloainger, Xvu' ViewjioitiU in Amtricon Ui^tory^ New York, 19^ 
Chap. 11. 
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for toads, ed uoation, and the stronghold of finance and tiie taiiff-protect- 
ing manufactnies. She is the natural opponent of the agricultural 
interests of the West and the South, and of those railway rates controlled 
by the Interstate Commerce Commission which give an advantage over 
her ports to those further South. She and New York, New Jersey and 
Pennsylvania controlled the liepublioan Party until the West grew 
strong enough to flood the party with their own Progressi vism.^ A Bos- 
ton editor supported the Governor of Massachusetts, who in 1922, said 
that New England was a ‘ unit by adding ; ‘ While certain artificial limit- 
ations exist between the New England states, there arc no real barriers 
between them ; essentially they are one.“ Formally this Sectionalism 
is symbolized by the Conference of the Governors of New England 
states, and a New England States Council composed of various econ- 
omic groups has been established to speak for the area on semi-official 
occasions’. Further, a New England Bureau has been set up at 
Washington. ‘ Adjustments are in fact says Turner, ‘ made not 
between individuals in the Nation, nor between states, but between 
sections He gives as examples that when the tariff was shaped by 
Southern and Western interests, instead of a centralized bank plan, 
a regional bank reserve system was adopted. An agricultural Bloc “ 
composed of Western Republicans and Southern Di'mtKTats «uts 
across party lines for the benefit of the agricultural areas. And the 
Middle West has. on several occasions, exerted itself to th<‘ extent 
even of forming such new groupings as the Grangers, Populists, Pro- 
gressives, the Non-Partisan League, the Farm Bureau Federation and 
the Farmers Bloc.* 

We are therefore justified in saying this at least : that tl>e American 
Federation does, in fact, rest upon a federal relationship between the 
Sections, and this relationship is realized not through the fnnnal legal 
acknowledgement of Sections, but through the formal legal recognition 
of the states which are still the juristic counterparts of the Federation. 
The vociferous boosting of their own State by Americans is not evidence 
of any antagonism to the Union. It is, therefore, not surprising to 
find that the Senate is not representative of the states in the sense 
required by those who, at the foundation, secured ecjuality of repre- 
sentation in the Senate. National and Sectional development have 
reduced the value of the Senate as the arena of states. 


' Cf. A. > 1 . Holcombe, T/ie PoliUi/d Partin of To-day, 2nd Ed., Now York, 1025 ; 
E. H. Salt, American Parltto and Elecliont, Now York, 1827 . 11. C. Brooke Piditical 
Portia and Electoral PrMtms (Harper), 1923. ’ 

* l^mer, article cited, p. 13. Hem alao spieare a eitatiun from the Botbm Tnm- 
teript in the Spring of 1922. ‘Tlic New England "taten haie difierent governineuta 
Md are separate and distinct politieal oixanizatHina, but they are tioiind together 
by geographic, biatoric, political and induatnal uitcreatN.’ 

* Capper, Agricultural Bloc (Hareonrt), 1922. 

* Cf- M- Oetrogoraki, Democracy and the Organization of Political Portia, tram. 
Oom the French by F. Clarke, 2 vol«., London, 1902, II. 
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Ib it, then, of no moment aa a fedetal body ? Since the membets 
of the House of Representatives speak with the experience of their 
states and in their interests, it would seem that the Senate has no special 
reason for existence, from a Federal standpoint. Yet the United 
States is so wide-flunj!, is a Continent krger than all Europe, including 
Russia, and the population is so unevenly distributed, that the older 
states, and these an<l others tliiekly populated, are overwhelmingly 
represented in the House of Hepresent.'itives. The essence of repre- 
sentative government is that there shall be representatives. Now, it 
is not necessary that the re])rcsentative.s shall be mathematically pro- 
portionate to the numbers to he represented, but it is important that 
as many as possible, compared with the total membership, shall re- 
present a constituency which desires to be conspicuous. For, even 
apart from the convention that the majority rules, numbers are poten- 
tial reiteration, and reil erat ion up to a certain point produces an impres- 
sion proportionate to its extent. The whole theory of representative 
government rests upon the ide.a th.at tliough othcr-s may be kind to 
you, tliey eaimot be relied upon eontmuully to bear you in mind when 
laws are being made or ofllces and money distribut'd. Certainly, the 
sparsely populated states of America could not without grave danger to 
their iiitorest.s alhiw tlieraselvea to be represented according to popula- 
tion. To them the equality of votes in the Senate is a boon, for in the 
House they are in <ianger of being ignored. Therefore the Senate 
serves an important jiurpose it affords a forum where the poasibility 
of being ignored is diminiohed ; when' it is pos.sible to secure at least 
one-forty-eighth of the time available, and not a few 437ths of the 
time. Thi.s is aj)j>arently the value which Woodrow Wilson placed 
upon the Senate.* 

The value is importiint to states of sparse jMipulation. But there 
are those who complain of the bunlen which this throws upon the rest. 
Is it ju.st, on the majority priii<-iple. to allow senatorial equality to over- 
come the majority in the House of Representatives ? There is, in 
fact, a striking disparity between the representatives of the states in 
bothHou.ses. .\ recent apologist - for the Senate .says : 

‘ New York witli ten million people has two Bcnators, iw lias Nevada * with 
1 m 8 than eiglity tliiiiisand. If t he Si-nate were based un the proportional principle. 
New York would have 270 .S'nators. The eightwn smallest states just about 

* tVowlrow Wilson, ( 'nngr'-niunnl (niuriimi •>(. Cf. Senator IVpper, In the Snutle, 
p. 2H ff., on tho volume of husuiess ismiiiii; from hi- state (IViinsiU iinia), all of which, 
howevei*, is of rather a petty nature, tin ilw geneial )>rolilem he aaiii (p. 30) : * Sena- 
tors. It soon lieeomea eiident to the man who joins their roiiipany. should serve the 
nation ..s a uliole, while at the same time eonserruig the Kjiei'ial or peeuliar intetesls 
of their own state!). The prolilein for a senator who wants to seive the natkui as 
well os the State w one whii’li only a few ean solve successfitUy. . . .’ See pp. 42 ff. 
on the eeonomie battle of the Ses'tions. 

* Lindsay Hogi'ni, The Amerieun Senate, New York, 1926. 

' That ia Nevada has less than , ' .th of New York's populatmu. 
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equal New York in population : they have forty-five Bepreeentativee to New 
York’s forty-three. 

‘ The population of Pennsylvania is larger than that of all New England, 
but Pennsylvania has two Senators, wliile New England has twelve, 
containing less than one-fifth of the population of the country return a majority 
of the Soiiate. Anomalies could be multiplied.’ 

One critic * has observed that the violation of the principle of 
niunber was a necessity at the time of the ostablLshinent of the Union, 
but ‘ it was never imagined that the inequality would not be limited 
to that which existed or might grow out of the states at first forming the 
Union '. The original inequality was serious, but not glaring, as it has 
become. In 1893 the mining states almost forced a ruinous silver- 
standard upon the community. ‘ It involves the principle of one set 
of men imposing taxes for another set of men to pay.’ Others argue 
that ‘ radicalism ’ is made the more possible owing to tin* influence 
obtainable by a demagogue who wins a Kenatorial seat in a sparsely 
populated state. Burgess said,* that this • relic of the oonfech'ration 
invites revolution ’. 

A serious situation may one day arise out of the disparity in repre- 
sentation. So far a violent conflict bet\v(‘en the large states and the 
small states, the peculiar difficulty whicli the Founding Fathers 
feared, has not occurred. Nor. in fact, has equality of repre.scnta- 
tion, by causing a divergence between party repre.sentation in 
the two chambers, made much dilTerence to legislation. But 
sometimes a Senate vote, representative only of a minority of 
voters, has confronted a majority of the Housj- of Representatives. 
This has happened when parties have he<‘n closely matched in the 
Senate, for example, in the 45th, !>2nd, .'ilth, and RSth Congresses. 
Here a minority of popular votes has been transformed into a majemty 
of Senatorial votes. A careful analysis of the votes in the C5th Congress. 
1917-19, shows that seven votes in tlie Senatt* relating to the liquor 
trafllc, including the 18th Amendment, W'ould have been defeated if 
popular representation had prevailed. For here the East was 
defeated by the We.st. On Woman’s .SufFrng<‘ there wa.s also no 
popular majority. The Ea.st desired a reduction of the Surtax : the 
Western States defeated this desire. The Senate Bill, taxing the 
products of child labour, which the North wanted and the South did 
not, was sent to the Finance Committee by the vote of the Southern 
States, and so given the presumptive stigma of uncoustitutionality, 
whereas the North desired the Bill to go to the Interstate Commerce 
Committee, which would have whitewashed it as a constitutionally- 
exercised incident of the Commerce Chiuse. The final results of this 
analysis are these : that in the last fifty years only 0 per cent, of all 

' 8. W. MpChU, Attavlic MouMy, Oct., 1903, rcprciduccd iu JtoiiiM'h, lUadingn 
on American Federal Ooremment, 1909, p. 13J> It. 

* PolUkal Science and Conatilvtionai Late, I, 49. 
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contested votes were unrepresentative ; tliat where the thinly-popu- 
lated states arc favoured by such votes, as they arc in a number of 
them, it is due to the prcssence of a Senate majority representing a 
minority of the population ; that, finally, proportionate representation 
in the Senate would have nuKlified but not have eliminated divided 
control (a different party majority in either House) in eight cases out 
of the last twenty-five CVmgresses ; and that Parliamentary deadlocks 
an* not due to equal representation in the Senate. Tliere has been 
no continuous alliance of the thinly-populated states against the more 
densely jmpulatod areas. On the whole, concludes the analysis, there 
has been unrepresentative government, but th(‘ result so far from being 
bad, has be(*n ‘ surprisingly goofl '. 

Yet there is potential trouble in this rule. Whether that trouble 
materializes depends upon the future distribution of ])opufation and 
wh«*ther the policies of the Section.s are moderate or extreme. If the 
population increases faster in the areas already under- represented in 
the .S«‘nafe than in those o\'er-repre.sented, the pre.sent position will 
be aggravated ; and if the latter impose upon the former laws which 
outiage ideas of propertN or morals, then a revolutionary situation 
might ari.se. Hut no one can measure exactly when, and und(>t what 
conditions, people would procee<l from mild protests and parliamentary 
tactics, to threats of seee.ssion and violence. The disparity of repre- 
sentation is the more ohvniu.s since the Seventeenth Amendment 
established tin* direct election of Si*nators by the jieople of the States. 

Thus we have seen (1) that the Federal constitution could only be 
formed if the fears of the .small .states were calmed by equaUty of 
rejiresciitation in the Senate ; (2) that this fear was sharpened by the 
de.sire to maintain state indejK*n<lence ; (d) that in the actual evolution 
of the Federation the .small states have never been allied against the 
large states or vice versa * ; (4) that owing to the growth of party the 
country has been divided, not into states, but into opposed pohtieal 
organizatioiiiS which have reconcileii the states within their fold to each 
other and to the rnion : (5) that owing to the industrial and com- 
mercial evolution of the nation the rival interests have been, and are. 
S<*ctions. rather than states, though formally the State political institu- 
tions have been the official spokesmen of Sectionalism from the time 
of the Kentui’fcy and Virginia R«*soliitioiis ; (0) that the Senate has 
not be(*n notably iiioit* representative of state interests or of Sectional 
interests than the House of Representatives ; but that (7) owing to 
the equality of representation in the Senate it ha.s been liable to a 
political pressure on behalf of the les,s jiupulous states, impossible in 
the same measun* in the Lowi-r ('huniber. and owing to its smallness 
the representative character has for the les.s populous states been 
enhanced far above* that in the Ijower Chamber ; (8) in short, that it 
' Haiuiltou prophesied that tliis would not happen : Elliot, 11, 213. 
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is a forum where the states may be very much talked of, but where 
the preservation of the identity of the states has become a fo^tten 
or a factitious thing, far smaller in importance than preserving ^e 
identity of the Senator. Bryce was not able to name a single point 
in which the Senate was importont as a purely Federal institution : 
aO his praise is given to it as a body restraining the impulses of the 
House of Representation, 1 and because ‘ it has provided a basis for the 
Senate unlike that on wlucli the other House of Congress in chosen 
which seems extreme pedantrj'. 

We have more to say about the Senate in tlie section which treats 
of Second Chambers ; for the Senate was designed to exercise also the 
ordinary functions of a second chamber, to check the impulses of the 
Lower Chamber, and to co-operate with, in order to check, the Execu- 
tive. The intentions and results of tliis are reserved for lat er t rcatment. 

The German Empire. What were the legal powers of the 
Bundesrat, and how were they, in fact, exercised ? Bismarck put the 
Bundesrat in the centre of his constitution, because power lay with 
the princes, and he desired it to stay there, to bo tappt'd at his com- 
mand.* The constitution of 1871, therefore, gave the Bundesrat amjth' 
powers. The legislative power was exercisable by the Bundesrat 
and Reichstag. Both Houses had the initiative and the consent of 
both bodies was necessary for an imperial law.* Kverv member of 
the Federation was empowered to propose bills ami to .speak on them, 
and the Presiding Officer was bound to bring them to discussion.* 
Now the Emperor, as such, had no right to introduce bills into the 
Bundesrat, but they could be introduced in the name of thf Emperor 
and treated as Prussian or pramhal (emanating from the pre.siding 
authority) measures. A Bill accepted by the Bundesrat w’bs to be 
introduced into the Reichstag by the Imperial Chancellor, acting now 
not as the presiding officer of the Bundesrat. but as the* .supreme agent 
of the Emperor,* for only the. Emperor, not the Bundesrat, had the 
right to introduce measures into the Reichstag. Such a Bill was to 
be represented in the Reichstag by members of the* Biine]<*.srat or by 
special commissioners appointed by that body. Neew German jurists 
have observed that in every law there are two elements, both necessary 
to their validity : the subject-matter of the law. and the sanctioning 
force, or emmmand.'' The consensus of opinion among constitutional 
lawyers was that command, the sanctioning authority in the Empire, 
though nowhere expressly detined in the constitution, lay, by the 
nature of the Federation, in the Bundesrat.* The final action on all 

• American CommonuitaUh, 1, 12J). ’ Ibid.. T, OS. 

• Of. Kaiifniaim, L' •> Bibi tii ihr (I'llT) 

• Alt. V, Clause 1. * Ait. V'll, Clause 2. 

• Art. XV'I. ■ Laiiaiid, Sbuttmilit, II, 24 II. 

• Meyer-Aumhuts, Jjehrinich ilii iUuImIuii SUutl\rifhtn, (illi I*jl., pp. 5sl 2: * A» 
in on utdiTidual state the bearer of the power of the state is a monaroh, so in 
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bills was, therefore, takea by the Buadesrat, evea when tiiese had 
originated in that body itself and had returned from the Reichstag 
wi^out any amendment.^ 

Besides this great power, the Bumlcsrat had (a) the function of 
making orders giving precision and detail to laws wherever the statutes 
themstdves had not vested such a funetiuii in a named institution, or 
where administrative defects in the laws had been disclosed,® and (6) 
judicial power as derived, first, from the ordinance-making power and 
secondly, in relation to Federal ex<*(-ution against a refractory state,* 
thirdly, as an appellate court where a state denied justice or offered 
no adequate relief,* and, foiirtlily, the decision of controversies between 
the several states upon the app<‘al of one of the parties,® and between 
the Executive and representative assembly of a Slate upojj appeal of 
one of the parties (but provhh-d that the constitution of the State has 
not already designated an authority for the pur))os(‘).* 

How far did the special repreM-ntation of the, states in the Bundesrat 
effectivi'ly secure the identity of the states from encroachment and 
help them to obtain legislation sjHH;ially moulded Kj meet their separate 
interests 1 The effective power was determined by (a) Prussia’s 
position ; (b) the position of the Emp»'ror and the Imperial Chancellor ; 
(c) the tecluiical conditions of jK>licy-making ; (rf) the desire to main- 
tain friendliness among the assouiateil governments in the new Empire ; 
and, finally, (e) the power of the Reichstag. 

Prussia controlled seventeen votes in a total of fifty-eight. This 
was a guarantee that {mUcv would, with a little manipulation, be made 
mainly by her, and that, to that extent, there would be a limit to the 
sclf'dctcrmiuation of the t)ther states. The South Cerman states, 
Bavaria, Wiirtemberg, Baden and Hesse, had between them almost 
as many : .sixteen votes ; and the small states mustered twenty-one 
votes. In practice, several of the small states found themselves econ- 
omically dependent upon Ihru-s-sia. owing particularly to Prussia’s 
control of railways and her military' predominance.^ But there was 

the Heicb the totality of the alliod goyornmcnti) is the bean>r of the authority of the 
Keirh. It is to Iw cuiwiden-d as the holder of k-itUlativc authonty. Its .sanction 
imparts the ehararter of law to a lueasaie. This totahty of the allied gov’cmniente 
is represented by the Bundtiirat. Therefore (Ae titnetum optrah^ through a ri»olutio» 
of thf BundfJirot. Keen a hill a-bieb has been sent to the Iteichstag by the Bundarat 
and accepted by it without amendment needs the further acceptance of the Bundarat 
to boaomc law.’ 

‘ iSec Meyer Anschutz, op. uit., pp. 4S tT ; and 8])cn'h in Iteiehatog, 11 June 1883, 
Bismarck. 

' Art. Vll, Clause 1 : ' to take action upon the general administrative proviaioni 
and arranwments necessary to the execution of the imperial laws, so far os no other 
ptoviaion has been made by law ' ; and * to remedy drfwte which may be discloaed 
in the execution of the imperial laws or of the aforesaid provisions and arrangements’. 

• Art. XI.X. • Art. LXXU. 

‘ Art. LXXVI, Clause 1. • Ibid., Clause 2. 

’ XiSband, Vie Qtnehichllkhe Bniuvkiuug dtr UrichtrerfatsuHg, Jafarbuoh, 1907, 
p. 20, and Nawiasl^, QrumdjurMrnu drr tt-Asi er/nssuag, 1928, p. 54. 
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always the possibility that the South German and other states might 
overbear Prussia. Therefore, Prussian policy was directed to pre- 
liminary agreements, outside the Buudesrat, with the larger states, 
especially Bavans ; indeed, it became a tradition that wherever 
possible no contested votes should occur ; and tlie South German 
states weie, in general, ready to follow Prussian leadership, this 
readiness being evoked by Prussia’s power to protc'ot their own political 
status, their reserved rights, and the guarantee of their constitutional- 
monarchical regimes.^ The smaller states were thus very largely 
excluded from consideration— a.s Laband says, they were treated 
almost as a jMirlie netjligeable.- Prussia was rarely outvoted. This 
arrangement between the large states and Prussia, while depressing 
the influence of the small states below their voting strength, added 
naturally to the power of the large states, esj)ecially of Havarin.® The 
Imperial Chancellor was President of the Hunde.srat. and since he was 
chosen by the Emperor, that is, the King of Prua.sia. here was yi>t 
another compelling sign of hegemony 

Kaiser and Imperial Chancellor. The Kaiser was President 
of the Federation. He was, hereditarily, the Prus'iiun King, so that 
all the authorit}’ which attached to the Kuiserdom was luhled to the 
Prussian Kingship. The Pru.s.sian Kingship had also its own repre- 
sentation in the Buudesrat. Now the Kaisertioiu it.self was a German 
institution formally and intentionally ; hut it was held l)y a dynasty 
which sought as much as any other the particular ends of its owii land. 
Necessarily, the Kaiserdom was an all-German institution with a 
Prussian soul. 

Nor was this aU. The Imperial Chancellor was, us a rule, at 
once the sole responsible Minister in the Reich, and the Prime 
Minister of Prus.sia. As Imperial Chancellor he was the ln*a(l of the 
Imperial Departments, and the presiding ofiicer of tin- Buudesrat. 
Thus it was possible for the Pru.s.sian Prime Mini.'.ter (ns Impt'rml 
Chancellor) to use the Imperial Departments to prejjare (irafta of bills 
which he could then have introduced into the Bumh'.srat as Prus.sian 
projects. Could the Imperial DepartmcJits avoid Pias.sianizing their 
drafts and memoranda ? The other states received l)ills too late for 
discussion and alterations.* The states were doniinuted by Prussian 
Imperial Chancellors, or men, like Hohenlohe, a Bavarian, who were 
the friends of Prussia. When Secretaries of State were to aid the 
Chancellor, Pru-ssia appointed them to be the Pru.ssian representatives 
in the Bundosrat. In 19(»7, for example, nine out of tlie seventeen 


' Nawiosky, op. oit., p. 34. » Loc. cit. 

♦ Bilfingci, Ver Einflva Her Euizehtaatrn aiif dtr Hihlnng dm HiichHmttrM, 
192;j, p. 18. Cf. tioldw hmiilt, Ihn Jiiirh und im Knnid iin, du Fithriiiia 

von Buuiaret hm ISIH (IVrlin, lUIll). ® 

W- IWfingfT, Her Einjtmz der KinaUlaalrn auj du HUdung dfs HrichtmUnu, 
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Prussian representatives were Imperial Secretaries of State. Of the 
other eight representatives several were Prussian officials.* 

It was convenient, technically, for the drafts of bills to be prepared 
by the Reich departments and introflucMl by the Chancellor ; and 
these were dealt with as Pru.ssian projwsiils. Thus the constitutional 
initiative of the Buridesrat was usiirjK-d. The Biindesrat Committees 
which prepared the rules and orders under the ordinance-making 
power l)(*came practically Imperial Departments.* guided by Secre- 
taries of State who wen' ajjpointed by the Kmperor who was a Prussian. 

Two other peculiarities strengthened the unitary notion over the 
federal, thereby overcoming the full force of particularism and adding 
weight to PrH.s.sia. The first was the fact that the .self-same Imperial 
Chancellor and Secretaries of .State who repre.sc'nted the Reich (and 
Prussia) in the Rundesrat, also letl the Reichstag. The psychological 
result was that tlic Rimdcsntf wa.-. compelled to accept policy, which 
it might otherwi.se have mwlified or rejected, in order to avoid 
di.sc‘omfiting the government which had to an.swer the Reichstag : or. 
in other words, what the Reichstag majority was determined to have, 
the Bundesrat tend(*d to accejrt, state .sovereignty notwithstanding.* 
Secondly, an inculent in IWi * hsl to the growth of the view that the 
Emperor might veto a bill for its substance, although the constitution 
did nftt give him this jxiwer. and thi.s view restrained the Bundesrat.* 

Thus, the Bundesrat was not. in fact, predominantly the organ of 
state s(>lf-pr<'servation. but om* whos<* activities were dominated by 
Prussia and the larger states, the latter receiving from Prussia the 
minimum of coiu-essions consist.'nt with the retention of their stipport. 
Laband's conclusion was ; ' Tin* constitutional a.ssociation of (lennan 
states in one }>uiitical entity dm-s not imply the eipiivalence of their 
political, .social, anil economic conditions and need.s. Therefore, side 
by side with the federal unity expres.sod in the constitution are many 
relics of a confederal relationship, which struggle against majorization * 
in the Bundesrat ; but, of course, only to the advantage of the states.’ * 

Now, although the Reich.stag was not constitutionally the sovereign 
botly of the Reich, it had been endowed with law-making powers and 
the right to vote supplies. It was impossible to govern entirely against 
the will of the Reichstag, for through the (lolitical parties it rejireseuted 
the ])eople, hence it liecame a significant rival of the Bundesrat, acting, 
of course, more than that body, upon unitary consitlerations. 

* * * V * V V 

* Cf. Tric|)ol, und FvdmdismtUf p. G7. 

* I hid., p, 68, * Ibid., p. 69. 

* i'\>r a full Hooouiit uf the affair, Il&ueil, Sludien, (I, 48 : Poschinger, op. 

cit. ; liot'll u. op. cif. 

^ Op. pp. 

* ThiK It* a Litoral traiiHlatiuii of n Oernmn torm which means, not only ouhnifd, 
but being of’fTTofM# by n bare majonty, 

^ Oefickifktiichf KnUrick(nngt p. 
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flnmpn.Titig the Amerioan Senate and the GeEtnan Bundesrat these 
x^ections emerge. An institution never for long operates otherwise 
than as the power put into it, whatever men pretend, and whatever 
the nominal distribution of power. The real federation in Germany 
was between Prussia and the major states— mainly between Prussia, 
Bavaria and Wurtemberg : that is, these states alone possessed a 
sufficiency at once of associative and dis-sociative pow'cr to produce 
a federation, while the smaller states could have federated among 
themselves but could only be dominated in a f(>deration with the 
others. And the functioning of the Bundesrat clearly portrays this. 
In America, on the contrary, the Congress is a democratic body ; 
within its constitutional powers it is supreme, nor ilocs the President 
represent any particular state. All parts of the country, therefore, 
have at least some say in Congressional counsels, .and the Senate a 
directing part. 

The Senate was created when disparities between the, states were 
not so great as to-day. and, therefore, ( he good in iinion outweighed 
the harm from equality of repre.sentation. The Oernmu Federation 
was founded at a stage of inequality not the same, but similar, to that 
now prevailing, after one and a half centuries' exjieriouco. in the U.S. A., 
and if America, as it is to-day, were to give itself a new constitution, 
it is very doubtful whether it would adopt eqimlily in the Kenate. It 
might conceivably do this to avoid the {>haiices of war, and in the 
behef that where power exists it will pn'vail over votes, and that when 
this does not happen peacefully and by lobby tactics, secession threatens. 
Entities without contributivc significance in a Federation cannot main- 
tain their status. For status results fn>m the posses,siun of conrrcU* 
qualities, or recognition by others which may be given even when the 
former are absent. In Germany the federation, and the distribution 
of strength in the Bundesrat, were founded upon tlic* first, the qualities 
objectively possessed by the states, and the result was the progri'ssivo 
decline of meaning of the .small states in the Federation. In the 
U.S.A. the federation, and the Senate, were founded rather upou the 
second, the legal recognition of an equality which did uot exist ; and 
the result has been much the same as in Germany : the progressive 
decline in meaning of the small, sparsely populated and momentarily 
resouiceless states. But this decline in the U.S.A. has been slower 
than in Germany, for the idea expressed by equality in the Senate 
was potent, one for which people were prepared to make sacrificeB. 
Nor has its place been taken by the idea of the hegemony of a particular 
state or S^tion, though it is true that various Sections have been 
powerful in converting the Senate to their uses. The idea of Sena- 
torial representation of states has been ever more powerful than that in 
Germany, and is likely to remain so becau.se of the exceptional geo- 
graphical extent and the economic diversity of the U.S.A. Finally, 
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the memory of the sword hung like a pall over Oermsay, stifling voices 
and greying over distinctive colours, but the American Federation was 
framed in peace and dedicated to liberty. 

THE JIJDICIAUY 

Every federation has a division of the judicial function between the 
central and the state auth orities. The contrast between the Jf eaera- 
tions in this respect is lull ot interest, and afford.s a mass of instruction 
about the diverse ways in which political independence can in practice 
be modified for a good wider than that of the independent unit, 
and how sovereignty may be variously distributed. The U.S .A. 
ex hibits, comp arativ ely .speaking, the most complete subjection of the 
stat es to federal iu.stice and the most complex 8V.stcm : whi le Germany 
before the War lett eoiLsiderable freedom to the .states. It is enough 
hero to dc'vote our attention to two points, viz . the extent of Federal 
jurisdietioii, for this, by infenmee, will denote what jurLsdietion remains 
to the state, and the settlement of disputes Ix'tween states. 

Th' U.iS./l . Amcrifii has the longest continuous history of judicial 
institutions in a federation. Her first federal courts were provided 
for by the Congress of the Confederation, but they were ivcak and of a 
temporary nature.' 

The constitution of 17S!> greatly extended the Federal authority's 
judicial power, and few tilings lietter illuminate the nature of this 
‘ more perfect ’ association. For as Hamilton said * : " It is in the 
nature of sovereignty, not to be amenable to the suit of an individual 

‘ IVntion »I Mercliant!! nuil fiti/ens •>{ PhiUdrlphia, Congrcaa, May 177S, cited 
in J. S. Itrown : The faii/rf Slnl'X a Stiidy in Inlernatinnal Organ izntion, p. 219: 
‘ Certainty in the Ijiwa u file pri'at Soun-e of the people's Seeiirily, and an adherence 
to prior adjudication is the pruicipal means of attaining that certainty. But the 
Court of Appi-aU in its prc.scnt state is continually fluctuating, the same judges sel- 
dom acting fur niorc than a few months. In a t'liuri where there is this constant 
change it is im[xMnihle that tixed pnnciplcs ran la* I'stahluhcd, or the doctrine of 
precedents eicr take place. Every oliotnric that creates unncccssaiy delay ("Judges 
. . . mil la'uig mcmlwra of Congress, would have more leisure for the (usehargi' of 
their employiiicnt ") in the administration of .luaticc, should lie carefully removed, 
but when tile sneds of this delay arc sown in the very con.stitution of the Court, 
the People, rather than have recourbe to a Tribunal of that kind, wiU lie mdneed 
to give u]> that right. . . .' 

Xor was it long before tho appeal court found itai'If without means of making 
its authority gmid. The case of the .trtnv (Brown, op. cit.. pp. 22t) ff.) revealed the 
Cunfiderate Courts' weakness and among the resolutions then passed by Congress 
wore these : ‘ That no act of any one state can or ought to destroy the right of appeals 
to Congress ' (on facta and law), ' That a control by ap]iral is necessary, in order 
to compel a just and uniform execution of the law of the nation ' ; ‘That tlie said 
control must extend as well over the decision of juries (this was the issue in the 
Case of the Artirc) as judgisi’; otherwise arises ‘a const ruction which involves 
many ineonveniennsi and alwurditics, destroys an essential part of the power of 
war and peace entrusted to Congress, and would disable the Congress of tho United 
States from giving satisfaction to foreign nations eoinplainmg of a violation of neu- 
trolitios, of treaties or other breaches of the law of nations, and would enable a jury 
in any one state to involve the United States in hostibtius : a construetion which 
for thm and many other reasons is inadmiaaibte 

• fUeroftsf, LXXXl. 

20 
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without its consent. This is the general sense, and the general prwtice 
of mankind ; and the exemption, as one of the attributes of sovereignty, 
is now enjoyed by the government of every state in the Union. Unless, 
therefore, there is a surrender of this immunity in tlie plan of the 
convention it will remain with the states.’ The immunity was, as 
we shall immediately see, surrendered to a remarkable extent. 

One question is very significant in the philosophy of federation : 
whether the Federation should have its own inferior eourls, or e8tal)li.sh 
only a Supreme Court for appeals.* 

Sentiment was against the idea of inferior ('oiirts. Frequently 
considerations of utility cannot prevail over strong sentiment, until 
there is actual experience of disutility ; and the small states were 
afraid of an extension of Federal jurisdiction in ordinary matters ; 
though naturally enough (if we look clo-selv into human motives) 
they supporteil proposals that the judiciary be the guardian of the 
constitution and treaties. Wlicther there shotihl be inferior Federal 
Courts was left, after much wrangling, to Congres.'i to determine. 

Article III of the Constitution detmes the judicial power of the 
United States,* and the organization of the Courts has been .settled 

* John Butledge, who argued in favour of leaving to tlip State emirta di'cwioiiM 
in the first instance, said that ‘ the right of apjica' was bulliricnt to siM'ure national 
rights and nnifomiity of judgmicnts and that the allematire puliiy would eauM> 
‘an unnecessary encroachment on the jnriMliction of the states, and immK>ch>nry 
obstacles to their adoption of the new system MndiMiii muiglit in \bui to over- 
come this objection by arguing hoa awkward it aould he to hriiig appeals to the 
Supreme Court from distant piaceK, eepecially a..< appeah might is- muiiiplied to a 
most oppressive degree. 

’ United States, Constitution, Art. Ill, Sect. 1 : ‘ The jiidieial poacr of the XTiili'd 
States shall be vested in one Supreme Court, and in hiicIi infiTior niiirta as the foil- 
gress may from time to time ordain and estabhsh. The judgo-, both of the •.iipnoiie 
and infenor courts, shall hold their offices during good lahaviour, and shall, at statiil 
times, receive for their Herviees a ronipensalion, aliah shall nut be diminished during 
their continuance in office.' 

Sect. II : ‘ The judieial power shall extend to all < asos, in law and equity, arismg 
under this Constitution, the laws of the United iStatcs, and trvntB<s made, or a Inch 
shall be made, under their authority -, to all eases affecting ambaasudors, other public 
ministeTS and consuls ; to all cases of admiralty and maritime jurisdiction : to con- 
troversies to which the United States shall be a {larty ; to contiovcrsicH U-tween two 
or more States; between a State and citueiis of another State; la-tween citizens 
of difierent States ; between citizens of the same State claiming lauds under grants 
of different States, and between a State, or the ritizcns thereof, and foreign States, 
citizens, or subjects. 

‘ In all cases affecting ambassadoni, other public ministers and eonsuls, and those 
in which a State shall be a party, ihe Supremo Court shall have original jurisdiction. 
In all the other cases before mentioned the Hupn-mi- Court shall havi- a|iiicllat<< juris- 
dietion, both as to law and fact, with sutb exceptions and under such rrgiilatiuiw 
an the Congress shall make. 

‘The trial of all crimes, except in cases of iin jwachnient , shall be by jury; and 
such trial shall be held in the Ktate where the said crimes shall have Isa-n committed ; 
but when not committed within any Ktate, the trial shall Isi at suili place or jilaces 
os the Congress may by law have directed.’ 

Sect. Ill : ‘Treason agamst the United States sliall consist only in levying war 

* Vocumeulari/ HiaiOTy, III, 07. 
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by the succeiwive Judiciary Arts passed by Congress beginning in 
] 789. * We cannot explore all the complications of the system which has 
arisen, hut these are its mam traits There is a Supreme Court, several 
Cmuit Courts of Appeals, and about eiglity Distrut Courts (ongin- 
ally thtir were thirteen) This organi/ition lias had, from the point 
of view of the politual siieiitist, an <\tnt{ul history one which has 
not evoked seiibation.il attention, but which exlubits the mexorable, 
if quiet, iiiflueiite of a giowing environnunt upon institutions For, 
.as with legislation and adniinistiation, tin condition of serviceability 
18 eontiiiiiiil adaptation TJiejuilmil functions of the Federal ( ourts 
follow from the Constitution liv lar tin be st sheiit and le-asoneel 
stateme-nt I know is that to be found m ( hief Justice Jav's opinion 
in Uiiitholtn i (iforiim delivered m 179.J - 

against th« m, or in ndhtnitg to thtir «mmux guing titrm aid and comfoil No 
person sLalt lx (onMcUd of trr ihoii on tht tfstimonv of two Witnc>sct to the 

Name uve rt act, or on conh 'vMon in u)Kn < mtt 

Du (ongu'^i bhall havt {Kmir t) d<<Ur« tlu jmni''hnicnt of tn wm but no 
attamdii of tnason slmll woik cutruitioii of nlood or forf<itiin tvrrpt dnnng the 
life of th( }x rson attniiiti d 

'1 liarikfuiUi andJ M Lutidw, /A H of iht S ijireme f uurt, SiSi Vork, 

1<»J7 

• ( hinhtbri, J xreuior, ♦ (n fram 2 lUUas, 41d T«i\ ( liuf Ju-tire 

It nia> abktd what i-i tlu Mns* ind latitudf m wbuh the words to 

(stdblidi « as hen U'wd, an to U understood llu an>»w(r to thu question 

will riHult fiom Uk proMsion** xuadt m tlu <onHtitutu»n on thw luad Tluv are 
sfKxdud ill tlu 2fid turn of th< Ird artuk i«h<« it ortiaimHl tbit tlu judicial 
jMiwer of tlu { mud SiaU^ shall txtind to un dt’^enj turns of casts \i/ 1st To all 
< UM s arising unde r this < oiistitutu n . U< lu^ tlu nu iiiiin; coiMruttum and opera 
lion of a com| i t oiu^ht always to In irtaiiu M \ ill the pirtiis or h\ authority 
d(iu(d oni\ fitni oiu id tluui 2nd lo all < ws niising undir the lawb of the 
I nit<<l Matis Usausi aswuihlaws coiMitutionalU made iri obligalor\ on each 
stati , tlu nunsun <if obltLHtiou ami oUduii c ought not to U dicidtU and tivd b\ 
the ]>irf> from wlioni tlu> an dm lut b% a tiilmiil diiiMiig uutlionf\ from Ixith 
tlu partus lid i o lU < as( 1 nrisiiv nndi r tnatu s m idi bv their authont> , betaude^ 
MH tn atjf s an coin{Mi( ts made b^, and obligator! on llu whoJi Datum their operation 
tiugbt not to lx athi ted iir itgiil lUd I \ tlu Uh li I (u> or c ourtn of a jiart of vht nation 
4lh lo all cases utT(^tulg ainbis'-ailoi- or otbti publu niiiiibitrs and consuls be 
cauM. as tlubc an ollucrH of foniLti iiituiis, whom this nation is liound to protect 
and tifal according to tlu laws of nitioiis (asf, atlicting them ought oiil\ to be 
(ognirabU b> national amboiitv »th lo all caKs of admiralt! and nnntmie 
jurisdiction, Ucaust, ns th^ s<asai« tlu joutt piojxrt! of nations, whose right and 
prnikgcs nUiiK tlunto an ngulatid b\ the laws of uaticuis and trritus such 
cusiH iiictssanl} Inlong to iiatioiml jurisdution bth Jo lontroMisus to which 
Iht I mltd States shall )c a jiuni lecauM in < inch m whuh tlu whole jxiqiic an. 
iiiUicMcd it would not U iquil or ww tokt an> ont state dcticU and imasuu out 
tlu justKf due lootheis 7th Ic contunersHs U twen n two or iiion states, U*(ause 
doiimMii tianquilhl> itquiits that the contentions of states should be )xaccabl> 
te^imifittted by a eotimuiii juduator! , and U.(auH, m a fitn country, justice ought 
not to dejMitd on the will ed eitlui of the litigants Mh lo controrcrsics between 
a state and citi/ens ed aiiotlu r Mate , lacaiise. ui cano a state (that ite, all the citirens 
of it) has demands agauiM Noiru eiti/ena of another btate, at la betttr that she should 
proaecute tbcir demands m a national court, than m a court of the btato to which 
those utirens Ulung, tlu danger cd imtatuni and triiumatious aniung from appro 
honsions and buspiciona of partiahtt beuig thereby obviated Bee huh in eases 
whiit, some iiti/ons of one state have d< mantis agauist all tlu eiti/c iib cd aiual er state, 
the cause ed liliertv and the nghu of men forbid, that tlu latter should lx tlu sole* 
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, The Supreme Court has original and appellate jurisiotion. It 
has original jurisdiction ‘in all cases affecting ambassadors, omer 
public ministers and consuls, and those in which a state shall be a 
party A^Tien the phrase ‘ those in which a state shall be a party 
is completed by the cases enumerated : ‘ to controversies between 
two or mere states and (formerly, but not now) between a state and 
citizens of another state ’ — ^two important problems arise, the one 
relating to the conditions of interstate controversies, the others to 
the suability of a state by a citizen. We need not occupy ourselves 
long with the second point. Even Hamilton and Marshall, neither 
of them enthusiasts for ‘ state ’ sovereignty, held the view that the 
State could not be sued.* Butin Chisholm v. (ii-onjia (1793) an action 
was upheld by the Supreme Court against the State of Georgia, and 
one of the associate justice.s declared that ‘ when a state, by adopting 
the constitution, has agreed to be amenable to the jutlicial power of 
the United States, she has, in that respect, given up her right of 
sovereignty ’. This conclusion the states passionately resisted, and 
their protests led, in 1798, to the 11th Amendment, rcfitricting the 
judicial power of the United States by the withdrawal of suits against 
one of the states by citizens of another state, or by citizens or subjects 
of any foreign state. But the Supreme Court has interpreted the 
article so as to reduce the immunity of officers of a state from the 
consequences of unconstitutional behaviour,® whether from their own 
will or in executing an unconstitutional statute.® 

Next, ‘ because domestic tranquillity requires, that the contentions 
of states should be peaceably terminated by a common judicatory ; 
and because, in a free country, justice ought not to depend on the 
will of either of the litigants ’ —the Sujueme Court was vested with 
f the settlement of controversies between two or more state.s. In this 
respect the Supreme Court has played a magnificent part, for its 
authority has been evoked in thirty-nine cases, and its judgements 
have been respected and peacefully carried out. A former .iVjwLstant 

jndges of the justice due to the letter ; end true republicen (lovumment n.t|uirrs, 
that free and equal citizena should have free, fair and equal justice. Stii. To con- 
troTersies between citizens of the same state, claiming lands uiidi-r grants of diilerent 
statea ; because, as the rights of the two states to grunt the land an* drawn into 
question, neither of the two statee ought to decide the rontnn-ersy. lUth. To con- 
troversies between a state, or the citizens thereof, and foreign static, citizens or sub- 
jects ; because us every nation is responsibto for the conduct of its citizens towards 
other nations, all questions touching the justice due to foreign nations or people, 
ought to he ascertained by, and depend on national authority. Kren this ennory 
view of the judicial powers of the United Stales leaves the mind strongly impresaed 
with the importance of them to the preservation of the tranquUhty, the equal sove- 
reignty and the equal right of the people. , . .’ 

‘ ftderalitt, LXXXl. • Penvoyer r. AfrConnaughy (1861), 140 U.S. 1, 10. 

* Seagan «. Farmers’ L. <6 T. Co. (1864). IM U.S. 362 ; 8mylh v. Ames (1868), 
168 U.8. 466; Ex parU Young (1608), 206 C.8. 123 ; Hartman r. Orceahom (1880), 
102 U.8. 672; Poindexter v. GreerAow (1884), 114 U.S. 270; U.S. r. Peters (1806), 
6 Cranch, 116 ; U.S. v. Lee (1882), 106 U.8. 190 ; and Maiuhall, in KHiol's l)ebates. 
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Attomey*G6Sfiial, Mr. Charles Warren, has emphasized the magnifi- 
cenoe oi this reoord and the self-control of the states which, sovereign 
and hostile, agreed to submit to a court of justice.* If the states 
were as hostile and con.scious and desirous of a separate destiny as he 
pretends, then, indeed, this acliiovcmcnt is superb ; for sound reason 
alone must have been abnormal, remembering European history, to 
overcome such obstacles to peace. 1 canuot help but think that these 
obstacles were a little factitious, for the habit of deference to the 
King in Council was of long standing,- and the insistence of the states 
upon their sovereignty was rev«»lutionary and doctrinaire ebullience 
rather than the vital expression of a sub.stantial political experience. 
The Fathers of the Constitution were, many of them, lawyers, not war- 
like men ; they saw beyond the limited horizons of their constituents, 
who were, indeexl, presented by them with a fait accompli. In any 
case, the Court came into existence easily, with hardlj' any opposition, 
once the will to a ‘ more [lerfect union ’ had been declared. 

Such a court, with such functions, is the most original, the most , 
distinctively American contribution to political .science to be found 
in the constitution. It is oven more. It is the cement which has 
fixed firm the whole Federal structure. Or, to change the metaphor 
and to use Jeflenwui’s quaint words, it is ‘ a kite to keep the henyaid 
in order '. Now every federation must have such a court, although 
it may be organized iii many difierent ways. ■ For in a federation the 
right to njake war is denied to the states, often they have no more than 
a small force of militia, and they are forbidden from making treaties 
without federal consent. Therefore they mu.<>t come to judgement.* 

The ellicacy of a court is not to be judged only or principally by 
the number of cases which have come l>efore it ; and to say that 
from 1789 to 19J3 there were thirty-nine controversies involving 
eighty-one reported decisions of the Supreme Court proves nothing. 
Tiic substantial question i.s : what wa.< the nature of these contro- 
versies ; did they gravely affect the life of the parties, the ' vital 
inU'rests ’ as they have been called in international conflicts, and 
would they, perhaps, have hxt to warlike operations had there been 
no federation and no Supreme Court? The cases have l>een made 
easily accessible in a treatise published in 1920,* at which date only 
thirty-one cases had been pursued. A large majority of them have 
revolved about boundary disputes, that is, claims to territory, while 
about ono-third have related to economic or social injury to interesto 

^ C. Warren, The Huprcmr ('ourt ^ 1 ^d SorereigH SUxifs, IVinofton, 11*24. 

* Kue)«pIL Tht Hit HU’ of i'oloutal Lig%^lation hy ih* g ( 'oifxci/, and SchlcRU^r, 
Cnlonml Ap]M*alH to the 1 Vjv> (’’ouik.i!, -Iwurirfln l*nhhral ScivHtf QuarUrlut XXVIll, 
27!) ; 4a;j. 

* Sfi in SwitEerland, AuBtraUa. Canada. 

* Judicial UrtUewfnt of CotUroi'rrttifj* helu'fCM Stales of the American CoMt, 

2 Tob, ; and Analysis of i "asest 1 voL ; by James Bruvn Suott, 1920. 
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caused by the policy of another state. The issues, then, have been, 
in essence, which of two or more states shall govern certain tracts of 
territory or inland waters, and whether the actions of a state having 
an unfavourable economic or social effect upon another are justifiable.^ 
In most cases wealth or the sources of wealth has been the originating 
cause of the dispute. Some of these might have produced war in 
Europe had other conditions predisposed countries to war : but on 
the whole the disputes have been too trivial to be themselves the cause 
of war.* 

In some of these cases bloodshed occurred, and men were already 
militarily alert. Can we supply the reasons, then, why the decisions 
were accepted I The main reason lies in the psychology of the, parties. 
The Supreme Court was recognized as the final court of appeal ; to 
deny it was to deny the Constitution, and to take the grave risk, the 
almost certain risk, of forcible repression by Federal forces oven if 
you were overwhelmingly right and your opponent utterly wrong. 
For, says Bacon, ‘ as for the first wrong, it dotli but o.Iend the Law, 
but the Revenge of that Wrong 'putteth Ow Lair out of office ’. To 
smite before or after the Court has spoken is to put the Constitution 
out of office. Only once has any state b(“en put to that extremity, 
and that caused the Civil War. Civil War. even ilissolution of the 
Union, is the inarticulate major premiss which constrains the states 
to appear before the Courts. 

This premiss is sustained by certain other factors. The states 
live in a comity, in an association, the spirit of which, created over 
one hundred and fifty years ago, was civic concord, the original and 
positive basis of this Federal sLite. This i,s the establisheci order ; 
a long history, and the general way of life common to all the citizens, 
(as well the material utilities of union), require no vindication ; it is 
the occasion, al and sectional dissent w'hich has to be justified.* No 

* New York v. New Jereey (Sewage in New York l)arb,>ur), 1922 ; Wi/nmiHg r. 
Colorado (diviMon of the Laramie River to Coloraclo’e iK-nefit), 1923 ; Narth Dakoln 
V. MinneeoUi (floods cauMsl in Dakota ditching Ryutcm of MinncRotsf. 

•The most serious cases have been Sew York r. Sne Jneey hi 1829 ndating to 
the sovereignty over the waters of New York Harbour and Hudson River. Uhode 
Island r. JdasmieliUMtls, in 1838-46, which involved 15b square miles (say a piecK 
of land 10 by 15 miles), Mieaotiri r. Iowa, in 1850, about a valuable area sized 2,0(K) 
square miles (where slave or free soil was involved also), Uniisianu r. Mississippi. 
in 1906, involving oyster beds in the waters between the two states, and U’ai/nngli»i 
V. Oryoii, in 1909. involving the Columbia River salmon lishcries. Then in Houlh 
CarMina v. Georgia (1876) the diversion of waters was contested, in Ijouisinna r. 
Texas (1900) the use of a quarantine emliargo to damage the commerce of New Orleans 
challenged, in Missouri r. lUinois (1901) the former sought to enjoin the divenUon 
of Chicago’s sewage into the Illinois River alleged to he likely to earry typhoid into 
Missouri, in Kansas v. Colorado (1902) the question was raised whether a'staUi could 
deprive another of water by irrigation works. Since that date further similar eases 
have arisen. 

* Mstrorth's famous speech in the Connecticut Convention gives us evidence of 
the spirit informing union: 'Hence we see how necessary for the Union is a eoereiva 
principle. No man pretends the oontraiy ; wo all see and feel this necessity. The 
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large body of Americana can psychologically fly from the National 
Prince, in whose bosom they have been bom or in which they 
have sought refuge. No dispute in America begins, then, with a 
psychological heritage of liostility to provoke the contestants. 

Again, the sovereignty of an American state is perfect, but 
restricted. There is the habit and tradition of being overmled ; 
if a state is not empowered to apply supreme and comprehensive 
authority to a territory, of what avail to war about a strip over which 
one has only a few weak municipal powers ? In proportion, perhaps, 
to the intensity and comprehen.sivene.s.s of sovereignty it is worth 
acquiring a greater area ; it is much ea.sier to alter the boundaries 
of a parish or district eouneil than that of an .American state, and 
easier to do this than alter the boundaries of nations like the U.S.A. 
or (Ireat Britain. 

Finally, freer mobility, the exi.stcnce of a common citizenship and 
certain norms of government which apply all over the U.S.A., make 
easier any local adjustment to au adverse decision than it would do 
in a European interstate quarrel. For, although the ineonvenienccs 
of removal of an industry, or personal migration, to another state 
in America may be deplorable, they are easier and more possible than 
in Europe, where, in fact, such things are. as a rule, absolutely im- 
possible on any large scale. The easier the remedy for a decision 
the more lightly can it be entertained. If -the decisions of the Court 
could not be applied without real severity the states would be less 
disposed to seek its judgements. 

Appellate Jurisdiction of the Supreme Court. The Supreme 
Court has appellate jurisdiction in every case to which the federal 
judicial power extends, save for its original jurisdiction, and with 
such exception and under such regulations as the Congress shall make.^ 
Congress has made the Circuit Court of .Vppeals final in cases of 
diversity of citizen.shi]), yiatcut, trade mark and copyright cases, in 
cases under the revenue and criminal laws, and in admiralty cases.® 
But a Court of Appeals may certify any (jiiestion to the Supreme Court, 
and the Supreme Court may requin* a Court to certify any quc.stion. 

Appeals ® may go direct to the Supreme Court, in the following 
cases ; where the jurisdiction of the court is in issue (on the question 

only qiiefltion shall it \h* a <MX®rcion of law, or a cot^mon of arms ? There is no 
other poBsiblc nltomativc. Where will thu^ie who oppoao a coercion of law come 
out ? When* will they entl ? A neocs'^ary eon.scquenec of their principles is a war 
of the states one a;;ainst the other. 1 am for coercion by law — that coercion which 
acts only upon delinquent individuals. Thi.^ constitution does not attempt to coeroe 
sovereign bodies, Htates, in their political capacity. Xo cixTcion u applicabie to 
Buch b^ics, but that of an armed force. If wc should attempt to execute the laws 
of the Union by sending an armed force against a delinquent state, it would involTB 
the good and the had, the innocent and the guilty, in the same calamity. 

' Hut this legal ooorcion singles out the guilty individual, and punishes him for 
breaking the laws of the Union.' — Elliot. II, 190-7. 

^ Art. Ill, !Si‘et. II. para. 2. * Judicial Code, Sect. 128. 


nbid.. Sect. 238. 



313 MODERN GOVERNMENT [PT.m 


of jimsdiotion alone) ; in prize causes ; ‘ in any case that involves 
the construction or application of the constitution of the United States ; 
in any case in which Ow constitutionality of any law of the United States 
or the validity or construction of any Treaty made under its authority 
is drawn in question ; and in any case in which the constitution or law 
of a state is chimed to be in contravention of the constitution of the United 
States Where a Treaty, statute or action under the U.S.A. con- 
stitution has been validated by the highest state courts the Supreme 
Court may be appealed to on writ of error; similarly where an 
authority under a state has been attacked as repugnant to the con- 
stitution, treaties or statutes of the U.S.A. If, on the other hand, 
where the federal statutes and actions have been upheld when chal- 
lenged, or a state statute or authority be invalidated upon challenge, 
the Supreme Court may yet icview the decision by certiorari. And, 
further, it may cause any case in which a title, right, j)rivilegp, or 
immunity is claimed under the constitution, or any treaty or statute 
of, or commission held, or authority exercised, under the United 
States.^ 

It is clear that jealous hands have provided that no legislative 
or executive act of the Federal authority shall come irrevoc-ably under 
the judicial review of a state court. 


The State and the District Courts, How far do state courts 
participate in administering Federal law ? Now the principle is that 
the state courts must interpret the law save where they are excluded. 
They may be excluded by the constitution which gives certain original 
jurisdiction to the Supreme Court, they may be excluded by the acts 
of Congress creating inferior Courts.-' The state courts are excluded 
m crimes against the United States, suits for penalties and forfeitun*s, 
civil causes, admiralty and maritime jurisdiction, .seizures and prize’ 
cases, patent and copyright cases, bankruptcy proceedings and suits 
agamst consuls and vice-consuls. The motives for this exclusion 
Mein obvious ; either the self-protectiveness of the Umted States or 
tto fear of international complications, or the need for a view more 
extend^ and impartial than can be expected in all slate courts 
prompts Congress to entrust matters exclusively to federaUy appointed 
judgTO. In other cases, including suits which may involve the con- 
stitution, treaties or federal laws, or citizens of difierent states or 
citizcM of a state and foreign states or citizens, under the postal laws 
mutate commerce 1^, national banking associations, a suitor may 
proceed either m the District Courts or the State Courts. Elaborate 
arrangements are, however, made » for the removal of an action from 

New York, 1922, ’p.“u6, for s' (’mstitiaion. 
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a State Court to a District Court, aud seem designed to secure im- 
partiality of the court and the equality of the law as between citizens 
of difierent states or in any collision between citizens of the same 
state relating to property under grants of different states.^ 

Germany. There is quite a remarkable difference between the . 
judicial organization of the U.S.A. and that of the German Empire , 
between 1871 and 1919, and that difference has suffered very little 
modification even by the Weimar constitution. It consists in this, 
that whereas in the American judicial system the national authority 
is evidently conceived to be above that of the states, its Courts 
intervening to secure federal judgement in federal matters, in the 
German system the states were left with considerable freedom. In 
fact, the constitution of 1871 contained no coniprehensive article on 
the Judicial Power like Article III of the American Constitution. The 
right to administer justice was considered to be an immediate and 
vital issue of sovereignty, which, being the possession of the states, 
ought not to be iiift-inged.- Therefore judgement was left to the 
states in Imperial law as well as in their own. Had this been carried 
out to its extreme, one of the important impulses to federation, 
expressed constantly since the beginning of the nineteenth century, 
would have been stultified, namely, the desire for uniformity of 
certain legal principles regarding citizenship, property, master and 
sen’aut. common carriers, negotiable instruments, debts, bankruptcy, 
and many others.^ For, though the German Empire could at its 
inception rely on a higher level of judicial capacity and impartiality 

* Thr Cirruil Ctjurtt of Appiah. These have no original jorisdiction. They are 
courts of a|i{ical fur all cases CM'cpting those in a Inch appeals and writ of error may 
go directly from the DiMrii t (VmrU. to the Supreme Court. They are courte of last 
instanve for all cases arising under a large number of Federal laws, and the extent 
of this final junediction has In-en extended in the measure in which it was desirable 
and necessary to free the Supreme Court for more important mattcra, mainly for 
cases in which the consUtutionality of Federal state statutes and actions were in 
dispute. 

*Laband, Rcich-iUiatirtcht, p. 340 : ‘They (the States) exercise this jurisdiction 
by Tirtue of their own right and in their own name, but nut as isolated entities, rather 
as inrnibert of a higher unit! , and they are not sovereign in this exercise, but bound 
by rules laid down by the Ueieli.’ 

’ .See Its expression in Savigny (not that be was n ts favour) : Of ihe Voeatim 
of Our Age for Lfgulation and J urinprudnite, trails, by Hayward, Ixindon, p. 67 : 

‘ . . . the great diversity of the proviiieial laws is eomplamed of ; and this oom- 
]ilaint is not eonfined to the dilleren<s~t Is-tween ibfierent German States ; for often, 
even in the same eountry, provuiees and towns have sy.stcms peculiar to themselves. 
That the administration of justice is imjiuired and mtereourse impeded by this diver- 
sity, has often btvn asserted ; but exjierienee is silent upon the point, and the true 
ground is probably different. It is to be found in the indescribable power which 
the bare idw of uniformity has so lung exercised in all directions throughout Europe ; 
a power the abuse of which we were formerly cautioned against by 'Montesquieu 
. . And again, p. 182 : ' Wo are agreed as to the end in view : we desire a sound 
system of law, secure against the encroachments of caprice and dishoneaty ; as also, 
tne unity of the nation, and the ooncentration of ite soientifio efforts upon the some 
objeet. For this end, <A<y ore anxious for a code. . . 
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the American Union at its inception, and in many places even 
now, there was still to be taken into account the very mtural po^- 
bility that even capable and impartial judges may diner ; they do 
in the same court, how much more so might this be expected to occur 
as between different places far away from each other m space and 
social and economic circumstances % . • , v 

The Empire, therefore, used the rare powers given it by the con- 
stitution : to legislate upon contracts, penal law, commercial and 
bill-of-exchange law, and judicial procedure, and to regukte the 
reciprocal execution of judgements in civil affairs and requisitions.' 
By a number of statutes it determined the substance of the law for 
the whole of Germany,* by the (/(■rie/iliti'crfa.tsungsgrsvlz (Judicature 
Act) of January, 1877, it regulated the procedure of all courts and 
the minimum qualifications and status of judge.s, and, by other laws 
and orders, it arranged for the nation-wide validity of judgement 
rendered in any state court,* and mutual aid of the states to secure 
justice whether the court approachisl is in one’s own .state or in 
another. Further, it established the ReichHijericht, iis a Supreme 
Court of Appeal from the highest state courts, and, in a few ca.ses, 
as a court of first and la.st instance.* 

We saw that in America the states were abl«‘ to admit the authority 
of a supreme court, federally appointed, to settle controversies be- 
tween states. Not so in Germany. The authority hero called in was 

^ Art. r* , 11 and 13 ; and see Iiaband, Heichf<UmljrrfcfUt pp. 33$ ff. 

* Crinunul Fobniarv, 1870; ('h'il Code, 1800; VttmmircMil Cmh, 

1897. 

* Laband, op. fit,, p. 341. Judgements have boon nmdcriNl cMH'Uiable* all over 
the area ol the Keirh, as well as the necessar)' judiria) injunctionH and oomma/ida, 
to secure justice in pending actions. 

* A little more detail will niake ilear how far the Kin^iirc cxrrtrd this unifying 
authority. The Hfich^gfrirht wa«» (•».ta!»h<hcd in 1879, with full comfH'ti'ms* oM‘r all 
civic disputes and penal raattors. In an am'SH of partn uluristic zeal, its seat waa 
placed at Leipzig. Jt heard the ap|MSile from tin* Supiomc Stale Court.s (the fMrr- 
landeegerichi) whether the di'clsiona anpi^aled agamst were of first or HCcond instance. 
Final d^isions were revisable only if an ‘imjterml law hiul been mfringod by them. 
The Jteichsgericht also decided controyersiea ovtr the comp(*tenco of local courts. 
It WM the sole court for high treason where this was din^cUMi against (he Kumt or 
Empire, though attacking a state in the first place, an<l for caNes of the Iwtrava! 
of military secretR. It had apiiellatc jurisdiction from tho conRiilar courw, and the 
Imperial Patent Office.* 

The Courts immediately below the Hetchtgerirhi, the ObrrlanHp^rrirftfr, were the 
supreme courts of the states, and they stood at tho head of a stato orgamzatiun of 
coQ^ compri^g at tho bottom tho AmUgeHchte, and higher up the /Atndesgmrhlr. 
Th^ civil, criminal and ban^ptcy proceedings were regulated by detailed Imperial 
Co<WB. Costs and the various sorts of fees wore imperially rt'guliitcd. Though, 


*^6 Imperial Patent Office, the Imperial Office for Domirilo Uftekhtamt fur 
to HetwiofwMen), GerichtsverfaRsungsgesetz, January. 1877-1. the Supremo Office 
tor Manne Affairs [(Oberseeamt), Civilprozcssordnnng. January, 18771 and the Havon- 
tommwswa (btrafprozessor^ung. Feb., 1877), the Imjx^rial Office of Immr^oe 
{{^^f^sieherungsamf), Konkursordnung, Feb., 1877] and tho supervisory office 
for Private Insurance {Avfatc/Oeamt fur Privatverricherungen) wore special coijyrU. 
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significantly the Bundesrat,* and its methods were those already 
analysed in regard to the superintending power of the Reich over 
the states. 

FINANCE 

‘ Money is, with proprieiy, eonsidered as the vital principle of the body 
politic ; as that whieh Hustain.s its life and motion, and enables it to pc-rform its 
most ossentuil functions. A complete- power, therefore, to procure a regular 
and adequate supply of it, a.s far as the n-sourci-s of the community will permit, 
may bo regarded as an indispensable ingredient in every constitution.’ * 

The strength exerei.salile by a taxing authority is so great, indeed, 
that German political scientists have summed it up in a tlietiim widely 
current : ‘ The state is only the sum of its financial capacities, and 
fituineial atithority constitutes the faithful reflection tif political 
sovereignty.’ ® An analysis of Federal .systems of finance shows that 
thi.s is true, and. we add. that the sovereignty which is being reflected 
is not sovereignty as it appears from the constitution or th(' intentions 
of the founders of the .sy.stem, but as it exhibits itself in the working. 
Indeed, the financial is an integral element of political .sovereignty, 
an indispensable ingredient, and to divine its nature is to discover 
the triu* distribution of political .supremacy in a federation. 

We can imagine a large variety of methods of distributing the 
faxing power between the states and the Federal authority ,♦ but these 
are all applications of three basic methoils : (u) the states and the 
Federation may each have their .si-parate sources, insulated and 
exclusive, or concurrent ; (h) the Federation maj- levy all taxes and 
assign some to the states ; or (c) Jhe states may levy all taxes and 
u.ssign a jiortion to the Federation. But any careful scrutiny of these 
alternatives will reveal possibilities of variation, which do actually 
obtain. For in.stani-e, in the thinl alternative, the .states may levy 
all taxes, and yet the Federation may have the power to decide, 
fre<‘ly, how much it wishes to spend and may then make requisitions 

uithin the rt*G;ulHtiouN, the stuto«i were fn'C to iwate variationd; the«e were bo detailed 
a8 to render inijKWMble uin Hcrioiib diverpenee of praeiice. Moreover, the Httrhu- 
grricht acted aiwaya ai« a Mnnifr unifying faeti»r.* 

* Sect, 13, Art. LXXVI. ® Hamilton. XXX. 

’ UenM*l, FinHmt^uMgieich itn (Berlin, 1922), p. 12. 

* HenM'l, <ip. cir., gi\e'‘ « graphn* iepre«'iitnti*»n of tlie 

* It was }) 0 «t 8 ible liy the Introductory Law to the Law of Judicial I'rocodure 

(Seet. 8, 1 ) for any Btnie (bnvo Saxony) to withdraw* from the juristliefion of the Rricht- 
g*rirhtt for that law* |M‘riuitte<l any State with more than one (i/tfr/andf to create 

an ObirthA ^undqmrht, a Stale 'Supreme Court, to which might lie referred all civil 
VHwti falling within the appellate and reviaional juriBdiclion of the Imperial Court. 
All the States exiTpting Bavaria and IVua^ia either could not afford more than one 
Oberlandfugrrirht or found it undesirahk'. l^umia wouhl not make use of ita right. 
But Bavaria CBtahliBhcd such a Supreme I'ourt. However, thifi ('ourt loBt much of 
its power after 1800 w’hen the Xntrodui*tion to the Civil (^ode tranaferred all final 
apjxial caacs baMHl on the Civil (^odo to the Reic/nfgericJu, 
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to be met by the states. In alternative (b) the assigjmenta to the 
states may be for purposes specified by the Fed^tion and may 
involve Federal supervision of expenditure. It will really be seen 
that the actual method adopted has political efiocts probably never 
suspected, let alone intended, by the founders of the constituhon. 
In the description which follows we cannot insist upon this truth in 
every particular, but it should be constantly present in the mind. 

The U.S.A. I am astonished at the ease with which the 
distribution of financial power was accomplished in the American 
Federation. Indeed, I have scoured the records of the convention 
for the signs of shock and can find none. The explanation can only 
be sought in this, that the founders were so heartily sick of the feeble- 
ness of the Confederation, which could, in fact, be reduced to financial 
causes, that that solution, at least, was unthinkable. For in the 
Confederation the central government had the authority to call for 
any sums necessary, in their view, to the expenditure of the United 
States. These sums were, however, not obtainable by direct taxation 
of individual citizens ; but requisitions had to be made to the state 
governments, and each of these paid towards the common fund a 
quota proportionate to the value of all land in that state.* 

The result of that system wa.s deplorable. The .states paid, some 
not at all, some below the proper amount, and others not to time.* 
The ConMeral authority was badly water-loggeil. For, indeed, the 
cardinal question remained permanently unanswererl. even unanswer- 
able : how could the confederal authority execute judgement without 
breaking up the federation ? If, then, the Union was to bo mode 
more perfect, its powers extended, and its life to be permnnent, it 
must have the pecuniary means. The Federation must be free of 
the states in regard to its revenues. The founders were bold enough 
to accept this conclusion and decided that certain revenues would 
vest in the Federation, and bold enough to give the Fwleral authority 
almost unfettered discretion to tax ; leaving it an unuttered but clear 
enough principle, that the states might, with the exception of certain 
revenues exclusive to the Federation, range over the .same source.s 
for their own purposes. There is evidence that some we do not 
know how many — ^people were antagonistic to this arrangement, for 


Art. VUI : ‘ AU ohaiK^s of w»r, and sB other expensen that shall tie inourred 
lor the common defence or general welfare, and aUowtxl by the United States in 
Congress assembled, shaB be defrayed out of a common treasury, which shaU be 
supplied by the several States, m proportion to the value of all land, granted to or 
smreyed lor any person, as such land, and the buildings and iniptoveincnU thereon 
Stoll to estimated according to such mode as tbe United States in CongrcHs assembled 
shally from time to timoi direct and appoint. 

‘ ^e taxes for paying that proportion stoB to laid and levied by tbe authority 
legislatures of the several statos, within the time agreed un» 
by the Umted States in Congress ..iwmbM ’ ^ 

• Cf. tbe discussion of State activity, general conclusions, No. 111. 
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Hamilton takes special pains to answer them in several numbers of 
the Federalist.^ 

Congress obtained the power to lay and collect taxes, duties, 
imports and excises to pay the debts and provide for the common 
defence and welfare of the United States.- There were but few 
limitations on this power. One wa.s that tlie taxes ‘ mu.st be uniform 
throughout the United Slates ’ ; another, that ‘ Xo tax or duty shall 
be laid on articles exported from any state ’ “ ; a third, that ‘ No 
capitation or other direct tax shall be laid, unless in proportion to 
the e.ensua ’ * : i.e. in proportion to the f)opulatioti of the states. With- 
in this .scheme tlie .states may lay and collect any taxes except those 
forbidden by the constitution. The exclusions are : ‘ that no state 
shall, without the eonsint of ComjTcss, lay any imposts or duties on 
imports or exports, except what may be absolutely necessary for 
executing its in.spection laws,’ ® whatever revenue being thus produced 
to accrue to the United States Trea.sury ; and that ‘ no state shall, 
without the consent of Uongr«‘ss. Uy any duty on tonnage 

Thus the Federation and the -states were put upon an independent 
financial footing. They may take from the same source, with certain 
prohibitiou.s upon the states, but they act independently and seek 
revenues for tliemselve.s, and not with the intention or the duty of 
assigning to the other authority for its use. 

The limitations and the exclusions deserviv a little more attention. 
‘ Uniformity ’ in ta.xation was a little uncertain until the decision in 
Kiumlhm r. .l/oorc.’ Then it was held that a tax on legacies, progres- 
sive according to amount, and varying with the closeness of relation- 
ship, was constitutional, becausi* uniformity meant not intrinsic, as 
bctw’een one individu.al and another, but geographical, that Is, the 
ratr‘s must apply equally in rrcrif funtof the Union. This construction 
was founded upon the history of proceedings in the Confederal Con- 
gress and the Constitution Convention, in wliich it was shown that 


* The objections wvro these, that (I) only tariS datics should be assigned to the 
Federation, all other source'* of revenue Is'ing reserved U> the states ; (2) the Feilera- 
tion would la in a position to mulct the reveuuus of the states to such an extent 
as to make state govemnicnt imiKMsible, but they ilid nut prevail. To theso objec* 
tions Hamilton answered (I) that tariff duties might not provide enough revenue 
to meet the proper expenditure of the I'num and, (his favourile argument), as the 
means must bo pro]x>rtionate to the end, the central authority mast not be unduly 
rsatrictod, for they who make constitutions must endon' them witli a cspacity to 
meet future needs ; and (2) as regards tlie possibility of Finleral usurpation by iiiaaii. 
oial means, ‘ all oosorvations founded upon the danger of usurpation ought to be 
referred to the eomfiositiun and stnicturo of the govcrnmuut. not to the nature or 
extent of its powers. ... It should not be forgotten that a disposition in the state 
govemmeiiiH to encroach upon the rights of the Union is quite as probable as a dis- 
position in the Union to encroach upon the rights of the state goveminente. . . . 
kvecything beyond this must be left to the prudem'e and tirmnosa of the people ’. — 
Federalist, XXXl. 

* Art. I. Sect. VUl. 

* Art. I, tiect. X, para. 2. 


' Art. I. 8ert. IX, para. 5, 
* ibid., para. 3. 


* Ibid., para. 4. 

’ (1900), 178 UiL 41. 
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tile deepest-looted fear of the states regarding Fedeid finance wu 
’ tiie discrimination as regards states which might arise from a grmter 
or lesser proportion of any tax being paid within the j^^apmcal 
limits of a particular state This is a consequence of federally, 
in which states disparate and separate join together on terms that 

safeguard their equality. • j i. 

The power to raise revenue by tarifis was restricted, as we have 
seen by the prohibition of taxes on articles exported. Whether 
Congress is forbidden to tax exports to foreign countries only, or 
exports from the states to other states in the Union, is a highly disputed 
point. 1 The states may not tax articles from another state. The 
motives for these prohibitions are quite plain from the debates in the 
Convention. Almost all states, but especially the states producing 
crops, the ‘ staple states were afraid that the seaboard and com- 
mercial states would penalize them by taxing their imports. Further, 
the Southern states, especially South Carolina, were mortally afraid 
that the products of slave labour would be federally taxed.® Slaws 
was written over the whole debate. 

One point yet remains for discussion. Direct taxes were not to 
be levied by Congress unless in proportion to population. Into the 
vexed question of what is a direct tax, we need not enter ; the long 
contradictory history of this term before the Courts would take us 
too far afield.* As time went by, the Federation found that indirect 
taxes, duties on imports, and excise, could only suflice to cover its 
expenditure if these were raised to levels generally uneconomic and 
unjustly discriminatory between industries, this often meaning be- 
tween different Sections of the country. It was seen that need for 
revenue ought seldom, if ever, to be the principal determinant of 
industrial, commercial and agricultural policy. General justice 
requires a wide variety of taxes. But fear of discrimination and 
destruction had prompted the safeguarding formula : ‘ in proportion 
to population ’. This was a very mconveuient basis of assessment, 
and it was finally repealed by the 16th Amendment (1913), which 


‘ Daoleg V. United States (1901), 182 U.S. 222. » Jjoe. Hist., Ill, 642. 

* J. 6. Van Deusen, op. dt. 

‘ C£. W. W. Willoughby, The Constitutional law of the United States, 2nd Ed., 
Now York, 1929, 11, 687 ; * The decision of the buprenie (louit in each of these cases 
in which this point has been raised has supplied an authoritative determination only 
as to the direct or indirect character of the particular taxes in question. From these 
dedsions, however, a judicial deiinition of direct taxes may be drawn which makes 
toe tennmolude all taxes levied upon property, real or personal, or upon the income 
dmvM from such property, and all capitation or poll taxes. A review of the oases 
wiU show that only within recent years has the court been willing to adopt this com- 
prehensive definition, and, when it finally did so, the dedaion came as a surprise to 
very many of the lawyers and courts of the counliy.’ 

In the case Evans v. Oore (1920), 253 I’.S. 24.’., it was dccidr il that too salaries 
^ Judges were exempt from income tax; the basis of the d.ei-imi sus the loiisti- 
tntion al lyovisian toa;^ the compensation of judges ‘shall not Is- .linnnislicd .luring 
their continuance in office (Art. 1, Sect. 1). " 
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gave Gongreas the * power to lay asd collect taxes on incomes, from 
whatever source levied, without apportionment among the several 
states, without regard to any census or enumeration 

Regarded as an expedient in federal government this distribution 
of financial powers has worked fairly smoothly. But, three questions 
proved disturbing. The first arose when Maryland taxed the note 
issue of the U.8. Bank. Were federal agencies to be taxable by a 
state, considering that the power to tax in this case was intended to 
destroy, and could in future be used to destroy ? This question was 
answered by the Supreme Court in MciJulloch v. Maryland : an 
instnunent of the United States is not subject to diminution or control 
by any state. The second question was, could Congressional taxes 
be used for regulaliny political behaviour, and not primarily for 
revenue 1 The Supreme Court answered. Congress may regulate by 
its powers of regulation as given in the constitution- -e.g. to provide 
a currency for tlie whole <'ountry,* to regulate commerce,® — and the 
means of regulation may there be a tax.® Are the courts, then, to be 
the judges of legislative intention ( When Congress taxed oleo- 
margarine, made to look like butter, the courts denied the duty of 
looking to legislative intention (which was to protect dairj' farmers), 
and held that an excise duty on margarine was quite within the tax- 
ing power.® 8o also a tax on cotton futures.* Yet this reasoning 
was explicitly rejected by the court in the taxation of the products of 
child labour : the intention, it said, was not to obtain revenue, and the 
power under the Commerce Clause did not include the regulation of 
child labour : and it was pomted out that, ‘ Grant the validity of this 
law, and all that Congress would need to do, hereafter, in seeking to 
take over to its control any one of the great number of subjects of 
public interest, jurisdiction of which the states have never parted 
with, and which are reserved to them by the 10th Amendment, would 
be to enact a detailed measure of complete regulation of the subject 
and enforce it by a so-called tax upon departures from it. To give 
such magic to the word “ tax *' would be to break down all constitu- 
tional limitation of the power of Congress, and completely wipe out 
the sovereignty of the states We see here, then, how fully the 
taxing power is pervaded by that essence of a state called .sovereignty. 

' An amendment regarding taxes on incomes waa reported in the Senate June, 
190B, from the Committee on Finanre. A auharquent attempt wax made to add 
toil provisions aimilat to those ol the 17th Amendment — end {aiWd. The amendment 
was ratified by all the States except Connecticut, Florida, Pennsylvania, Rhode 
Island, Utah and Virginia. 

* VfonV Jiank v. Ftnno (1809), 8 Wallace. 533, 549. 

* Head Money Casra (1884), 112 U.s. 580, 695, 596. 

* W'. Thompson, fedenU Crntraluation, New York, 1923. 

* MtCray r. VniUd Slalet (1904), 195 V.S. 27. 

* Hubburd r. Lmee (1915), 226 Fed. Rep. 131, 137. 

’ Chief Justiee Taft said, in language of measured gravity ; ‘ The good sought 
in unconstitutional legislatinn is an insidious feature bwause it leads eitiaens and 




liaaBy, the tariff as a means of revenue. It has already beett 
seen how difSonlt it is to distinguish the intention to obtain tevenw 
from the intention to regulate. Until recent years the tariff ^ toe 
TOBin Bource of federal revenue, a source, indeed, so l^e, toat toe 
spending of it was always an onerous difficulty, and since the tariff 
is to protect and encourage some forms of economic activity, 

a burden falls upon those who must pay the tolls without receivii^ 
any corresponding benefit from them. The result,^ univers^y, is 
ffiction followed by an uneasy compromise. But in America the 
tariff has almost always been an important — sometimes the only — 
issue upon which Congressional and Presidential elections hinged.^ 
No country is exempt from this struggle between industries to 
maintain themselves at the expense of others, nor can any govern- 
ment be free from the necessity of directing the national energies 
into paths which seems to it, on broad domestic and international 
views, the best. Industrial and commercial associations cannot avoid 
penetrating into the lobbies and even the very forum of the legislatures 
ftUfl marching and counter-marching to Prime Ministers and Ministries 
of Commerce. But these things cause fewer difficulties in a small 
than a large state like America, where the interests are enormously 
large and as hostile as diverse But now direct taxes are steadily 
increasing in proportion to the indirect. 

Two difficulties are inherent in the financial system of the American 
Federation : toe struggle between the State and Federation for posses- 
sion of toe conveniently-raised taxes ; and the disputes between 
states for taxation rights over incomes and property where the tax- 
payer is citizen of one state and the source of income or property 
in another.* 


Germany. The finance of the German Federation has been very 
different from that of America ; and the reason is plain : we do not 
open our pockets to an authority in which we have small faith. Yet 
the csonstitutions of 1867 and 1871 showed astonishing liberality upon 


kjgulaton ^ good pwpoee to promote it without thought of the eenous breach it 
will make tythe ark of our covenant or the harm which will come from broaking 
doim reoQgmaed standards. In the maintenance of local self-goi ivnment, on the 
one hand, and the national power, on the other, our country has Iwon aide to endoro 
and prosper for near a century and a half. Out of a proper resisHt for the acts ol 
a co-ordinate branch of the government, this court has gone far to sustain taxing 
acta as atioh, even thon^ there has been ground for suspeotmg from the wmght of 
the tax it mtended to destroy its subject. But m the act before us, the pre- 
snntptioo of validity cannot prevail, because the proof of the contran- le fonnd on 
the TOT f^of Ite provuions.^— Boifcy v. Vrexa Faruiturf Co., 25» 0.8. 20. 

®P®th Carolina wove her first nullification and secessiomst theories around her 
obj^oms to the tariffs which wore injoring her for the benefit of (he manufactures 
andmerohpts of ^ North and East. After 1870 the agricultural West became a 
^tot contestant of Eastern interesU to the tariff. Cf. Chapters on Political Partlea, 

e Academy of Prtitical Sdonce (.fanuury, 1«27) : Fnlfral 
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the part of the states. For this was what the constitutkm declared ^ : 
that the Federation should have four great fields of finance, (a) tariff 
duties, (6) consumption taxes, (c) the postal and telegraph services 
and (d) ‘ in so far as they cannot be provided for by those revenues, 
they (the common expenses) are, as long as Imperial taxes are not 
introduced, to be met by contributions from the single states of the 
Confederation, in proportion to their population ’, assessed by the 
Imperial Chancellor. 

This is a very liberal grant : there are few limitations upon the 
objects of revenue, and none upon the amount which may be raised. 
The limitations upon the objects of revenue resulted from the bargain 
made with the South Gennan states to secure their entrance into the 
Federation : Article S.*), on the taxation of native spirits and beer in 
Bavaria, Wiirtemberg, and Baden. Apart from this, the sole right 
in the taxation of salt, tobacco, beer, spirits, sugar, syrup and other 
beet products was vested in the Federal authority. And over the 
postal and telegraph service receipts, it was the exclusive authority, 
except in Bavaria and Wiirtemberg.* 

Confusion, however, reigned from the outset, for the Reichstag 
intervened, and across the constitution scribbled its own political 
principles, some to strengthen the Reich, others to give it an adequate 
control of the Budget. Firstly, the Reichstag which debated the 
Constitution, had considered the state contributions to be only a 
temporary expedient pending a full e.stablishment of Reich taxes, 
which were thought of as indirect. The project of the constitution 
of 1H71 had said (.Vrts. 4, 3, 2) : ‘ Indirect taxes to be used for the 
purposes of the Reich are to Iks supervised and regulated by the 
Reich ’. ‘ Indirect ’ was struck out, and the meaning of the phrase 
thus extended. At the same time there was added to Article 70 the 
clause ; ‘ As long as the Reich taxes are not introduced.’ The 

Reich was therefore not limited to indirect taxes. But whether it 
could ever raise them, and in what measure, was a political question 
depending for its answer upon the purposes it pursued and the strength 
of parties in the Reichstag and delegates in the Bundesrat. Although, 
in fact, direct taxes came to lie laid by the Reich, State contribu- 
tions remained until 1914 a proportion, if not the staple, of Imperial 
finance. 

The clause, ‘ as far as the Reich cannot get its means otherwise 
it can Icv}' contributions upon the states according to population,’ 
was made by the States and the Reichstag the centre of gravity, and 
what had originally been considered as subsidiary and temporary, 
became paramount and permanent. Gradually, however, the Reich 
showed its strength and victoriously entered fields of finance which 
were long defended by the states. 

1 Art. T.XX . 


21 


•Arts. XXIX and LII. 



aS2 MODERN GOVERNMENT (PT-SI 

« 

That the resistance was stroi^ is further shown by the history 
of the Matrihulatieitrage, the contributions by the states.^ In 1879 
Bismarck bought the power to raise a protectionist tariff from the 
Reichstag by conceding to it a control over the annual amounts to 
be raised for the benefit of the Reich. This was expressed in the 
Frankenstein Clause of the Tariff Law of 1879 : ‘ Those proceeds of 
tariffs and the tobacco tax which in any year exceed a certain sum 
(130 million of marks) are to be assigned to the individual states of 
the Federation in proportion to population.’® This concession of 
Bismarck to the Centre Party could not but be made, for many 
political currents swept him towards it ; the particularism of the 
Centre Party (very strong in Bavaria) and the Conservatives, Reich- 
stag control of the purse, and claims for protectionist tariffs. The 
Reichstag obtained the annual power of stating the fixed smti which 
should go to the Reich, above which assignments were to be made to 
the states. Now more than ever the Reich and the states became 
rivals, not always in a good humour with each other, while the states 
had secured an equitable claim on the Reich.® A sum of money, as 
a surplus, over the fixed amount, was to be assigned to them ; the 
Reich woxild still be in a deficit, and if the assignments annually 
made to the states were large in proportion to the total obtained from 
tariff duties and other taxes, it would still need contributions from 
the states. 

The political result of this development was a decided swing away 
from Unitarism. For the constitutional clauses had given the Reich 

' Cf. Franbcnsteiii’B speech, 9 July 1879. 

* H. KoboUky, Der Deuttche Kfichatag, Wliii, 1893. ]). 449. 

• ^ Reichstag, Sten. Bar. 77 Sitzung, pp. 2178-89 ; and lor hn an-ount of the 
negotiations leading up to the arrangement, Oncken, Bnmgzen, II, 412-19; 'For 
years this (the independence of Imperial Revenue) has been a set polity, setting ont 
from ^e idea that it is not a matter of indiifcTcnco in a Federal state whether the 
Imperial Government is itself endowed with sources of revenue which Bow lor it 
alc^, or whether they are referred for their constitutional claims to the States who 
are to raise any deficiencies, — to use a phrase of the Imperial Chaneellor, “ to beg 
it at the doors of the individual States while the Reich holds tlie richly flowing source 
of indirect taxes locked up ”. The financial dependence of the Reich ‘upon the States 
hoe till now been something merely occasional, so long as the source of income did 
not yidd the notary amount to coyer the aggregate expenditure. This situation 
could be amended automatically given economically favourable circumstances, in 
particular, when the indirect taxes and duties thomsolvos rendered a larger revenue 
and made possible a complete covering of expenditure. . . . Instead, now, of elimin- 
ating the State contributions, Article 7 fixes these permanently for all time, and they 
tmerefore become a normal, integral emutituent part of the Reich constitution 
whereas for long th«y have been but a provisional expedient. ... lam afraid that 
Ae attitude of the delegates in the Bundesrat to the Imperial authority and the 
Governmmt to the individual States wiU be altered in such a way that the most 
dififioult disturbances will result. . . . Now in the enthusiasm of our world-historical 
attmnmenta to which the German Empire owes its creation, the creators of the Reich 
might at least consider the German Empire strong enough to make this sacrifioe 
to particnlariam. But will the Imperial Government always be as strong as to-dav 1 
Histoy teaches that the security of Federal States rests upon this, that the Federal 
anthonly is sufficiently equipped in military administration and finance.’ 
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almost carte UantAe, upon which it could write not only its demands 
for almost all kinds of taxes, indirect and direct, but also as high a 
sum as it chose to ask from the states in the form of deficiency con- 
tributions. But that which was the exception became the rule, and 
the Empire became more and more, not less and less, bound to the 
deficiency contribution system, because its revenue from the staple 
indirect duties was limited to 130 million marks.^ As Laband has 
said, the duties did not, as according to the constitutions they should 
have done, fiow into the Imperial Treasury, they fiowed through it.- 
Nor was this all. Thenceforward the aim of the states was to secure 
as much from the Reich in return for as little contributions as possible. 
It is, indeed, astonishing how quickly and easily men can persuade 
themselves of the equity of their claims. But to the states this 
proved no unmixed blessing, for the amounts available from the 
Federal surplus were unpredietably variable. Yet until the middle 
’nineties they were happy, for from 1883 until 1898 surpluses were 
available, and no deficiency contributions had to be raised except 
they could be partly covered by Federal assignments. When, how- 
ever, in 1893 and 1894 uncovered contributions had to be paid, the 
states attempted to get the contribution ‘ bound ’ or limited to a fixed 
sum in proportion to the amounts payable by the Reich. As, how- 
ever, the Reich expenses were increasing, the states were obliged to 
offer over larger amounts, providing these could be fixed. The 
Reichstag now refused to entertain such limitations, since these 
would be inimical to its ‘ power of the purse ’ ; and it was boldly 
asked, why should not the states pay for the Reich 1 Small expedients 
were tried to avoid the bewildering results of payment and counter- 
payment, and cross-accounting of amounts payable at different dates : 
the result was ever greater confusion.’ 

Thus the Frankenstein Clause had in fact altered the constitution. 
It now remained to re-amend the written constitution to fit the un- 
expected facts. This was accomplished by the laws of May, 1904 
and June, 1906. By the Act of 1904,* Article 70 was amended. The 
clause ‘ As long as Reich taxes are not introduced ’ was deleted, and 
the Article, as amended, read : ‘ To cover all common expenditure 
there shall serve first the common revenues derived from tariff duties 
and general taxes (in place of the deleted clause) ; from railw’ays. 
Posts and Telegraphs and other branches of public administration. 
In so far as the expenditure is not covered by these revenues, they 
are to be augment by contributions from the individual states 
according to their population.’ Thus the Deficiency Contribution 

* In 1881, 1894, and 1887 the Reich Stamp Dntiee and Brandy Duties were abo 
aubjected to the surplus assignment system. 

* OeKhichtliehe SntmclUung, Jahrbueh iu Off. Xechta, 1, 44. 

* Laband, Deuiteke J tirialiche Zritung, 1902, pp. 1 ff. 

* K. a. BI. 169 (14 May 1904). 
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* 87 st 6 ni was made formally a permanent part of the Imperial 
system. 1 

Hensel concludes that 'political sovereignty and financial sove- 
reignty did not correspond in the German Empire between 1871 and 
1914 But this surely is to give political sovereignty a meaning 
derived not from the facta of political life, but from a written con- 
stitution, which, for some years (while the French indemnity was 
being spent), was financially unimportant, and then, becoming of 
practical importance, was promptly shelved. The same author 
observes that in every other sphere of German political life the unitary 
clement developed and prevailed, and we have seen from other sections 
of this inquiry that that is true — and yet, ‘ between the Reich and' 
the states there set in an ignoble higgling and bartering over every 
•pfennig What is the explanation >. To me it is clear : the states, 
like every other group of human beings, were ever ready to enjoy 
the benefits bestowed by common laws and administration, but 
disliked paying. It was. and is, to be cxjiccted, that wlicre the means 
are held by one authority, and the end sought by another (even 
representative of the former), a gulf will occur between the will to 
obtain benefits and the will to pay for them. For in the pursuit of 
political good, men seek to receive the utmost ami sacrifice the least 
and the art of the statesman, as distinct from the politician, consists 
in making men realize that there can bo no acquisition without some 
form of payment, and that in the long run the means must be pro- 
portionate in quantity, quality and organization to tlie object desired.® 
Until 1919 political soverei^ty was moulded by Particularism, and 
inevitably, finance received its impress, 

(/) Stipulations relating to the form of State Governments. This is 
explained later, 

CONSTITUTIONAL AMENDMENTS 
(ff) In Federations, special conditions are attached to the altera- 
tim of the Constitution. Thus in America, be.sides the unusual 
difficulty of amendment, no state can be deprived of its representa- 
tion in the Senate without its consent.* In Germany, under the old 
Constitution, fourteen votes in the Bundesrat could veto an amend- 
ment ; and m Switzerland and Australia a majority of the cantons 
(m Australia, states), as well as of the voters in general, are required 
for a valid constitutional amendment.® ^ 

THE THEORY OF FEDERALISM AND SECESSION 
What is Federalism ? The only short answer that can be given 
IS that It means ‘ association ’. But we know that association among 

• Uenael, op. cit., pp. 139 ff. and Waldooker, Reichsdnheit, pp. 61 ff 

• Hansel, op. oit., p. 143. " 

• This should le rolatod to the General Conclusion on State Activitv in Chan TV 

‘ «• • S^ritse^land, Art. 121 ; AusWahWa^W. ’ 
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groups of men may take place on an infinite variety of terms. There 
is oo-ordination, super-ordination, graduated subordination, permanent 
or temporary arrangements, oa.sy or difficult withdrawal or no with- 
drawal at all, partial or complete partnership, that which originates 
in the search for the individual advantage a.s conceived by the separate 
partners and that which is compelled by a common need and loyalty, 
and which establLshes a community of thought and behaviour not 
selfishly regardful of the actor’s own good. And all these, which leap 
to the mind, arc susceptible of v'aried conibination with each other. 

The time, the men and the environment produce the impulse to 
association among states, and as men, times ajid environments differ, 
we know that the a.ssociation mu.st in eaf;h case be different. Only from 
a distance and outwardly are Federations similar; and to speak of the 
essentialcharacteristicsof theirformis, I am afraid, rather misleading. 

The U.S.A. The founders of the American f'oiistitution did not 
know exactly where they were going. They knew only, as all who 
desire a federation know, that they wanted a form of government 
somewhere intermediate lietween independence and complete absorp- 
tion in a new state. Tliere was an insurmountable difficulty in find- 
ing the term which would exactly fit what they desired and what 
they believed they had obtained ‘confederal’, ‘foederal’, ‘a com- 
j)ound repul)li(; ', a ' confederate republic ’. a ‘ more perfect union 
‘a partial union or consolidation’, ‘a con.solidate<l government'. 
Again, consider Madison's summars' of the nature of the constitution : 

■ Tlie proposed constitution, tiierefore. is, in slrietncHS, neither n national nor 
ii federal eonstitnlion. Iml a composition of both. In its foundation it is federal, 
not national, in the sources from uhu-h the ordinary powers of the government 
an" drawn, it i.s portly federal ami jhirtly national ; in tiie ojH’ration of these 
powers, it is national, not fisleral : in the extent of them. a'.:.iin, it is federal, 
not national ; and, linally, in the authoritative mode of intriMlucmg .imendmcnts, 
it ih neither wholly fi"deral nor wholly national.' * 

This same Madison argued at one time that the states .should b(> 
looked upon as counties in a unitary state, and. in 179.3, composing 
the Kentucky Re.solutions and the Keiwrt thereon, ilenounred the 
usurpation of the Federal government. 

Hidden in the obscurities of language were the iutentions of the 
founders, and those intentions amounted to this ; that the xtalen were 
to be retained as bodies politic while by their side a new one, the 
United States, was to be created. We can find in file records of the 
Convention, and the Debates in the State Conventions, more precise 
indications of what individuals expected the federal relationship to 
be, but hardly any two expected the same thing. The federal relation- 
ship was tentative ; its meaning was to be known only later, as the 
constitution responded to concrete needs. 

* Fcdrralitl, XXXIX. 
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‘ An mtiM oonscdidation o£ the states into one complete national soven^ty 
wonld imply an entire subordination oi the parts ; and whatevOT powra 
remain in them, would be altogether dependent on the general ■mU. -on* 
plan of the oonvention aims only at a partial union or consolnmtion, tne srate 
goramments would dearly retain all the rights of sorereignty wmch wey ^oro 
had, and which were not, by that act, exclusively delegated to the United States. 

The crucial question speedily arose in practice : If a dispute arises 
as to the extent of the power of the Union, and the answer thereto 
be given in the prescribed constitutional form, and some states 
consider this a wrong interpretation of the constitution— can they 
nullify the act, can they, in the last resort, secede, constitutionaUy ? 
Or, in other words, is it constitutional to nullify and secede ? It 
might be deemed constitutional, if it were admitted that the states 
had associated as completely sovereign and independent entities on 
these terms. And, indeed, this argument has been used, and has 
had tremendous political effect upon the fortunes of the Umon. 
What standing had a state if it assumed that it was entitled to refuse 
obedience ? If the answer were that the state had this right, con- 
stitutionally, then it is obvious, that the nation was established upon 
A flimsy basis — ^for the acts of the Federul authority could at any 
time be nullified and it would be placed between the alternatives of 
impotence or war. Or was there no duty but to accept the con- 
stitution as declared by the instruments acting quite constitutionally 
as regards form, but doubtfully considering tlie vagueness of the 
constitution and the possible varieties of interpretation open to all 
the authorities — Congress, the President, the Supn'mc Court— vested 
with interpretation 1 Who constitutionally, (which is identical here 
with peac^ully) was the ultimate arbiter in a dispute ? 

Until the Civil War the notion of dual sovereignty- a division 
of authority between States and Federation — prevailed, and in the 
background was the hazy idea that the ultimate arbiter was the 
People — ^that is, the Majority. But, then, who was to judge of the 
necessity and jtropriety of the laws executing the powers of the Union ? * 
There was no unanimous answer. Were the ultimate arbiters the 
People, in their states as collective and separate entities, or the People 
conceived as an aggregation all over the territory, the state boundaries 
bdng conceived as non-existent? Under the first rule, the states 
could claim a right of self-preservation against the Federation, against 
oAer states, read this into the constitution, and proceed to nullify 


* FtderaUst, ZXXI (Hamilton). 

• ‘ I answer . . . that the national government like every other, mnst judge, 
in the first instance, of the proper exercise of its powers, and its constituents in the 
last. If the Federal government should overpass the just bounds of its authority, 
and make a tyrannical use of its powers, the people, whoso creature it is, must app^ 
to the standard they have formed, arid take such measures to redress the injure 
dono to the constitution as the exigency may suggest and prudrace justify ’ (Hamil- 
ton, Fedenliit XXXTIT). 
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oosstatntionally ; while, nnder the second rule, their inhabitants 
could be property outvoted, and right would be on the side of the 
majority. 

There may be governmental authorities acting together side by 
side, and they may be said eacli to be supreme or sovereign in their 
own sphere : but the vital question relating to sovereignty is, pre- 
cisely, which set of men, acting under what forms, have the authority 
to decide that sphere ? Many azgucd that the Union rested upon a 
compact between the states — these entities being the parties thereto. 
The language of the Kentucky and Virginia Resolutions is clear ^ : 

‘ They (the states) entered into a compact.’ Again ; ‘ It views the 
powers of the Federal government as resulting from the compact to 
which the statee are ‘parties' Further, Jefierson : ‘ To this compact 
. . . each state acce<led as a state, and is an integral party.' ^ When- 
ever the United States, as during the French Revolution, faced an 
important political issue, the Federal system was subjected to strain, 
the states most interested crying ‘ Compact ’ and ‘ State Sovereignty ’ ! 
The Hartford Convention of 181 4, protesting against the War with 
Groat Britain, so destructive to New England trade and shipping, 
declared that 

‘ in cones of doUberoto, dangeruus, and palpable infractions of the constitution 
affecting the sovereignty of a state and liberties of the people, it is not only the 
right, but tlie duty of such a state to interpose its authority for their protection, 
in the manner best oalculatisl to smire that end. When emergencies occur which 
are eitlu'r beyond the reach of the judicial tribunals, or too pressing to admit 
of the delay ineident to their forms, states which have no common umpire must bo 
their own judges and execute their own decisions.’ * 

The question, sliall all issues be settled witliin the Constitution, 
or may some be scttletl outside it, was put with ever sharper point 
08 the manufacturing and financial intere.sts of the North and East 
overwhelmed Southern interests in the Tarifis. Out of that con- 
troversy grew the doctrines of Nullification and later of Secession, 
on the one hand, and by reaction, the paramountcy of the constitu- 
tion, ‘nationally interpreted, on the other — the struggle ultimately 
being over the limits of Majority Rule, and being ‘ settled ’ by the 
Civil War. To this we return presently. 

The controversy also revolv^ around the word ' compact ’. If 
there was a compact, what was its nature, and between whom was the 

‘ Cited Macdonald, SeJect Documente, I. Of. also McLaughlin, Social Compaet 
and the ConeUtuUon, in American liistorical Review, V, 467-!H>. 

* Once more : Madison, 1800 (Report) : ‘ The states Imng parties to the con- 
stitntional compact, and in their sovereign capacity, it follows of necessity that 
there can be no tribunal above their authority to decide, in tbe last resort, whether 
the compact made by them be violated; and consequently, that, as the parties 
to it, they must themselves decide in the last resort such questions as may be of 
sufficient magnitude to require their interposition.’ 

' Cited Mwidonald, op. cit., pp. 293-302. 
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‘ oompact ’ made ? On the one aide, that of Jefferson, and even i of 
Madison (who once stoutly defended the contrary propositi(^(, it 
was urged that the states were parties : and since they were paroes, 
the system depended upon their assent and, moreover, they 
withdraw at their own discretion. This was the logical conclushon 
drawn by those who saw in the United States a system composed of 
sovereign states. 

The answer to such doctrines was twofold. Hamilton and others 
argued that the states were not the creative units in the hedcration, 
but the units were the People, the states were but agents of the people ; 
and, secondly, whatever the nature of the compactors, there was no 
legitimate secession except with the consent of all the partners thereto.* 

The latter argument was best put^ by Judge Story. He denira 
the destructibility of the compact (a) unless all partners agree to it, 
and (6) because of the vital interests in vol veil in the continuance of a 
peaceful community. 

Is the instrument of a government ‘ to be construed as a continumg 
contract after its adoption ’ ? If so, then, wlicrc is the permanence 
or security of the government ? ‘ The existence of the government 

and its peace and its vital interests will, under such circum.stances, 
be at the mercy and even at the caprice of a single individual. The 
paramount interest is peace : ‘ The only redress for anv such infringe- 
ments, and the only guarantee of individual rights and property, an* 
understood to consist in the peaceable appeal to the proper tribunals 
constituted by the government for such purposes ; or if tlie.se should 
fail, by the ultimate appeal to the good sense and integrity and justice 
of the majority of the people.’ In the last resort, the majority of 
the People must prevail ; never can a minority receive constitutional 
sanction for disobedience. Disobedience is outlawed. 

Does this not sound strangely like the rejection of the claims of 
minorities anywhere, even in Unitary States ? The essence is, in fact, 
the same : all groups, in a minority, have accepted or approached 
such a position. It is a minority doctrine ; and it is countered by 


* Hamilton, in the Convontion, aekod : * But as tho states are a collertion of indi- 
vidual men, which ou|^t we to respect most, the rights of the people composing 
them, or of the artificial beings resulting from the composition ? Nothing could bo 
more absurd than to sacrifice the former to the latter [Ihcumentary Uiatory, HI, 242). 
Cf. also Marshall, in McCulloch v. Maryland : * The government proceeds directly 
from the people ; is “ ordained and established ” in the name of the people. . . . 
The assent of the States, in their sovereign capacity, is implied in culling a conven- 
tion, and thus submitting that instrument to the people. But the people were at 
per^t liberty to accept it or reject it, and their act was final. It required not the 
affirmance, and could not be negatived by the State Government. The Constitution, 
when thus adopted, was of complete obligation, and bound the State sovereignties. 
. . . The Government of the Union, then, is emphatically and truly a government 
of the people, in form and substance it emanates from them. Its powers are granted 
by them, and are to be exercised directly on them and for their benefit.’ Cf. Corwin, 
Judicial Sevieta, pp. 81 S. 

* Commenlaria, Bk. IV, Chap. m. 
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the insistenoe that, however urgent the claim to resist and secede, the 
presumption is, and must be, that the whole corporation must not 
be disobeyed by any of its parts. In America it happened that the 
dissatisfied classes were able to appeal in the name of the ‘ rights of 
the states ’, (which, however, were never unanimous). It is akin to 
the refusal of even the most generous lovers of liberty to sanction, 
constitutionally, a right of revolution. 

The debate between Hajmc, Webster and Calhoun reformulated 
the questions : (1) whether the constitution was a compact between 
states, or made by the people to include the states and the Federation 
in a scheme limiting both to certain rules of behaviour ? ; (2) if the 
terms were uncertain, in whom was the right of judgement vested, 
the Federal organs, and if so, which ? ; (.‘5) if the actual terms were 
the cause of social uneasine.ss, how were powers to be redistributed 
—by the process of amendment in the constitution or . . . (4) was 

secession legally possible i * 

Webster answered tlie first question by saying that the people 
were the sovereign body, paramount over States and Federation. 
' We are all agents of the supreme power, the people.’ Haync main- 
tained that the l^nion had begun with independent sovereign states, 
who had, as states, voluntarily given certain powers, but not their 
sovereignty, to the Federal authority. Hayne therefore argued as 
though the issue were one between the opinion of the individual states 
and the Federal government : whereas the real issues, as Webster 
pointed out, were tho.se between the states and the Constitution. In 
Webster’s view the constitution was sovereign over states and Federal 
government ; in Ifuyne’s it was as though the constitution were not, 
but that a daily questioning and re-arrangenient were permissible, on 
the general grounds that the states were sovereign and were the proper 
judges of the extent to which the Federal Authority passed beyond 
the writlcn document. 

Webster's strongest point and Havne's weakest lay in the answer 
to Webster’s question ; if one state could nullify and, perhaps, secede, 
so could all. Then the l^'nion was clearly like a rope of sand ; 

‘ The Goni'ral (Jovernraent, then, is the servant of four and twenty masters, 
of dificremt wills and ililTorent purposes, and yet bound to obey all. The 
sentiment to which I have referred propounds that st.ite sovereignty is only to 
be controlled by its own ''fooling of justice”; tlwt is to say. it is not to be 
eontrolh'd at all : for one who is to follow his own feelings is under no legal 
control. It so happens that, at the very moment when South tiarolina resolves 
that the tariff laws are unconstitutional. Pennsylvania and Kentucky resolve 
exactly the reverse'. They hold those laws to lie both highly proper and strictly 
constitutional. And now, sir. how does the honourable meiiilier propose to deal 
with this case ? . . . Arc wo not thrown back again, precisely upon the old 
confederation ? ' 

' Cf. for the full texts of the Debates, Macdonald, Select DoeumeiUt, II. 
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Hayne’s answer was that judgement should be rmdered by 
quarters of the states. In other words, not a majority, but a 
majority. The importance of this we shall explain later. He believed 
that if foreign powers could agree, so could friendly states. 

Now, both Webster and Hayne had some common ground, m that 
both were prepared to accept the decision of the Constitution or 
Compact if its terms were unmisUtkahle. Their roads parted most 
abruptly where a superior was required to judge in uncertain matt^. 
Webster was confident that the constitution had provided for this : 

‘ The very chief end, the main design for which the whole constitution was 
framed and adopted wa8,*to establish government that should not be obliged to 
act through state agency, or depend upon state opinion and state discretion. . . . 
To whom lies the last appeal ? This, the constitution itself decides also, by 
declaring " that the judicial power sli^ extend to all cases arising under the 
constitution and laws of the United States.” These provisions cover the whole 
ground. They are, in truth, the keystone of the arch. With these, it is a 
constitution ; without them, it is a confederacy.’ 

Hayne countered by the argument that the Supreme Court was a 
Federal instrument, that the Federation was a party to the dispute, 
and that it was not good law that a party should be its own judge ! 
What he omitted, and this is the greatest of his fallacies, was the 
fact that the court was a creature of the constitution for judging all 
parties alike ; that it was an arbiter, not a party. 

The truth is that Hayne, like his successor Calhoun, was dis- 
satisfied with the checks upon the Federal authority set up by the 
Constitution. Webster considered that they were enough for the 
purpose he had in view— the words of the constitution, frequent 
elections, the judicial power, and the amending process. But Hajme 
denied that a Court could judge sovereigns, and obviously did not 
consider the other safeguards suificient. 

Could a state legally secede ? According to Hayne’s argument, 
Yes ! although he did not expressly state that conclusion. Webster 
stated it for him, but denied that secession would be legal. It 
would be revolution. 

Calhoun displayed Hayne’s thesis to its greatest advantage in 
his Dissertation on Government, and short treatise on the Government 
oftheU.S.A.^ Calhoim begins very artlessly. Government is neces- 
sary to man to prevent anarchy. Government, however, has itself 
the tendency to go beyond its necessary powers, and become tyranny. 
Hence a constitution is required to maintain the proper balance be- 
tween the individual and the social interests of man. An organism, 
or constitution, must be found, which by ‘ its own interior structure ’, 
will combat the tendency to abuse of power. Now this is properly 
accomplished, in the first place, by the right of sufErage— that is, by the 

^ 1863 (published : probably written 1848-8). 
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majority principle. Is that enough ? hit not, because men’s interests 
are not the same, and Calhoun later presses the issue beyond the mere 
fact of a social diversity of interests, to the natural inequality of men. 

This is the very centre of Calhoun’s theory ; that the majority 
principle does not justly allow of the due expression of individual, 
group, and local diversities. For men. interests, ‘ portions ’ of a 
country are not equal : they are diverse, and likely to oppress each 
other. The larger the territory under a single Government, the more 
diverse its parts, the greater the necessity for a Constitution which 
gives each of the parts a veto upon actions affecting its vital concerns. 
Therefore, no ordinary majority system, but a concurrent majority 
system, and in the end nullification and secession. 

It is no use relying upon the terms of a written constitution with- 
out such safeguards, for the majority can always interpret the terms 
as they will. Nor is the separation of powers a guarantee, for the 
majority will dominate all the powers. One could, of course, make 
each separate power the organ of distinct interests or ‘ portions ’ of 
the community ; and clothe each with a negative on the others. 
But the effect of this would be to change the government from the 
numerical into the concurrent nuijority ; and though with difficulty, 
this will work, because government must go on, and therefore the 
necessary compromises thereto will certainly be made. To prove that 
this is a practicable system, Calhoun preteilds to show that the jury 
system reposes, successfully, upon tlie unanimity of any twelve diverse 
persons, and how Poland rose to greatness and glory in the period of 
the plenum veto by every Ejstale of the Kingdom. 

The intention and the import of this philosophy is plain. It 
becomes plainer still when we add to it that of the Discourse on the 
Constitution and Government of the United States, which denied that 
a single Government including all the states existed, and asserted that 
the several state governments and the Federal authority were co- 
ordinate governments, properly immune, as sovereign, from suit 
before the Supremo Court. The proper arbiter is the amending 
process. It — ^the three-quarter majority — was the creator of the 
system ; it is, in its mo^ed form, its preserver. 

‘ It is, when properly understood, the vis medicatrix of the sj’Stein — ^its great 
repairing, healing, and conservative power ; intended to remedy its disorders, 
in whatever cause or causes originating ; whether in the original error or defects 
of the constitution itself, or the operation of time and change of oiroumstanoeB, 
or in conflicts helwem its parts, including those between the co-^inate govemmetUt. 
By it alone can the equilibrium of the various powers and the divisions of the 
system be preserved ; as by it alone, can the stronger be prevented from encroach- 
ing on, and finally absorbing, the weaker.’ 

It is properly to be called in ‘ in case of a disputed power, whether 
it be between the federal government and one of its co-ordinates, 
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or between the former and an interposing state, by declaring, 
authoritatively, what is the constitution Moreover, the Federal 
Authority, as the claimant to exercise power, is bound to make it 
good, and therefore call the process into action, before the power is 
practically assumed. If this is not done, if the power to extend and 
decide its competence is left as it is, without the remedy suggested, 
then the Federal was transformed into a consolidated national govern- 
ment against the intentions of the founders. If the Amendment were 
obtained, the state’s negative would be overruled and it must acquiesce. 
If the action is, however, beyond the limits of the amending power, 
inconsistent with the constitution and its established ends, or with 
the nature of the system, the state is not bound to acquiesce. ‘ It 
may choose whether it will, or whether it will not secede from the 
Union. One or the other course it must take. To refuse acquiescence 
would be tantamount to secession ; and place it as entirely in the 
relation of a foreign state to the other states, as ^ould a positive 
act of secession. . . . All this results, necessarily, from the nature of 
a compact between sovereign parties.’ ^ 

We have seen how difficult is amendment of the United States 
constitution, and Calhoun and his friends weie, therefore, asking that 
a very potent engine for the preservation of minority (State) rights 
be reserved to them, on pain of nullification and secession. The 
fundamental urge in the doctrine was the desire to preserve the 
civdixation of the South against Northern attacks. At the origin 
of the constitution, said Calhoun, dissension was feared as between 
the large and the small states, hence appropriate safeguards were 
created. These safeguards, however, were ceilainly not appropriate 
to the pre.sent dissensions, for ‘ the conflict is between the two great 
sections, which are so strongly distinguished by their institutions, 
geographical character, productions and pursuits ’. Had this been 
foreseen proper arrangements would have been made, or alternatively, 
the Southern Section of the confederacy would never have agreed to 
the constitution. 

Just before the Civil War, however, the Court and Federal govern- 
ment began to be seriously challenged both in the theories we have 
discussed, in the Congressional debates revolving around the Fugitive 
Slave Law, and even in the resistance of certain states.® First the 
North challenged the Federal Authority ; then, upon Lincoln’s 
election, the South. The Union blundered, unavoidably towards 
War : for the issues were too vital to admit of a debatable ground 
between sovereign State or sovereign Union. 

One by one state conventions were summoned m the South where 
ordinances of secession were passed. It is interesting to observe that 
by this time the South was the supporter of the Supreme Court, the 

‘ Diiguuition, p. 300. * Of. Warren, Supreme Court, Vol. IX, Chap. 26. 
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North its opponent. In 1861 the South formed the ‘ Confederate 
States of America 

We are interested only in the constitutional position of the Con- 
federates, of Lincoln, and the juridical results of the War. First, 
each state ordained the repeal of their ratification of the Constitution 
of 1788, together with the ratification of all amendments, and expressed 
the dissolution of the Union between itself and other states under the 
name of the United States of Amerim. Secondly, the Confederal 
Constitution embodied cTiilmtly the interpretation which the Seces- 
sionists had long urged : («) The Preamhic said, ‘ We the people of the 
Confederate States, each State acting in its sovereign and independent 
character . . (h) That legislative power was delegated was empha- 

sized. (c) Slavery was absolutely guaranteed a.s immune from Con- 
gressional intervention. 

This view of the Union Lincoln contraflicted in his noble Inaugural, 
and its doctrine, made to prevail by victorious War, became, for 
various reasons, the accepted foundation of the Republic. 

Lincoln repeated Webster’s wws. with but slight modification. 
No. state may secede, therefore the ordinances wen; void, acts of violence, 
revolutionary. The Union was unbroken. What is the issue which 
threatens the Union ? It i.s that the constitution has not been able 
to provide for every question ; and on the i.s'suc of slavery that is true. 
Such issues are, under the Constitution, determinable by a majority 
vote. Will the minority deny that authority I 

‘ If a minority in such a case will •svcsle nithcr than acquiesce, they make 
a precedent which in turn will divide and ruin them : for a minority of their own 
will secede from them whenever a majority rciuses to be controlled by such 
minority. . . . Plainly the central idea o£ secession is the essi-ucc of anarchy. 
. . . Unanimity i.s impossible ; the rule of a minority, as a permanent arrange- 
ment, is whollj' inadnii-asible ; mi that, rejeetiiii' tlie majority principle, anarchy 
or despotism in some form is all tliat is left.' 

The Essence of Federal Association. Lincoln then enters 
upon a train of thought which gets to the very core of federalism, and 
is generall)' revealing of the State. ' Physically speaking, we cannot 
sejiaratc. We cannot remove our respoetive sections from each other, 
nor build an impassable wall between them.’ Lincoln means that while 
there is contiguity unity will grow out of the everyday mingling of the 
people. ‘ A husband and wife may be divorced and go out of the 
presence and beyond the reach of each other ; but the different parts 
of our country cannot do this.’ If they could, Lincoln must mean, 
then secession might be good in law because possible and emergent 
in fact. ‘ They cannot but remain face to face, and intercourse, either 
amiable or hostile, must continue between tliem.' Is the presumption 
for a life of well-being now in favour of Union or of secession ? Lincoln 
answers, 
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* Tm it ponlble, them, to make tiiat imteirooiine more adTamtageoua w nm 
flathtCaotofEy aiter separation ehan before t Cctn oiwM moki treaties aasHf fMw 
fiiMds eau make laws f Can treaties be more faithfully enforced between aliens 
them laws can among friends i Suppose you go to war, you cannot fight uways ; 
and when, after much loss on both sides, and no gain on either, you cease fighti n g, 
the identical old questions as to terms of intercourse are again upon yon.’ 

What did the Civil War ‘ settle ' ? American constitutional 
lawyers and political scientists now assert that since tlie Civil War the 
Union is properly regarded as a national body, the states being within 
the system, and not capable of acting outside it. There is no division 
of sovereignty ; the constitution is supreme, and the Court is the only 
judge of the relationship between the parts and the whole of the 
constitution.* It is said that the opinion in Texas r. While (1868) is 
* an authoritative statement of the doctrine accepted by the Supreme 
Court of the United States This opinion is thus developed : (1 ) The 
Union was never a fuUy artificial and arbitrary relation. It had a 
necessary basis in environment and human sympathies and interests. 

(2) Yet the states retain ‘ distinct and indiridual existence ’ and the 
‘ right of self-government ’ ; they retain all powers not delegated to 
the U.S.A., nor prohibited to the states ; states arc such as have their 
own government and aU the functions essential to separate and inde- 
pendent existence, and without such states in the Union, there could 
be no such political body as the United States. The states must be 
preserved as well as the Union. ‘ The constitution in all its provisions, 
looks to an indestructible Union, composed of indestructible states.’ 

(3) ‘ Revocation and secession are impossible, for the Union is per- 
petual.’^ Later cases extended the doctrine of nationality as the 
source of powers of the Federal authority ; thus in the Legal Tender 
Cases (1871) Justice Bradley said : 

' The United States is not only a government, but it is a National government, 
and the only government in this country that has the charactm of nationality. 

. . . Such being the character of the General Government, it sreins to be a 
eelf.«vident proposition that it is invested with all those inherent and implied 
powers which, at the time of adopting the constitution, were generally considered 
to belong to every government as such, and as being essential to the exercise 
of its functions.’ 

It has become a commonplace of American political science that 
the Civil War ‘ settled ’ the principle that America was a nation and 
that the Federal authority was arbiter of disputed territory in the 
constitution.® We have quoted legal decisions to show this, but it 

* Of. Willoughby, CmutiMim oj the U.8.A . ; Burdick, Imw of the Constitution. 

* Of. Knox V. Lee. 

* Kg. Beard, Amerietm Civilization, 377 : ‘The union was declared to tw per- 
petnaland the right of a state to secede settled by the judgement of battle ’ ; Schlosin- 
ger. Political and Social History, 264 : ‘The great constitutional issue upon which 
the war was avowedly fought was resolved once for all in favour of the supremacy 
of the union. . . .’ Cf. alw Gettell, American Political Thought, p. 397. 
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must be admitted that in Texas v. WhUe considerable care and restraint 
are used in the enunciation of the State-Federal relationship. It is 
much more guarded than many subsequent opinions. Yet its terms 
are not a final or decisive and invincible criterion. For example, what 
is meant by the ‘ functions essential to separate and independent 
existence ' ?, or ‘ separate and independent autonomy of the states ’ ? 
How is a state ‘ indestructible ’—supposing that its powers are sub- 
jected to gradual attrition ? 

The truth is that the Civil War did not ‘ settle ’ anything, except 
that the North was physically stronger than the South. Is it possible at 
all to say that a doctrine of the constitution, a spiritual thing, triumphed 
on the battlefields ? The Civil War settled one thin g only : that the 
North could kill and wound more Southerners in a war over slavery. 
Yet it may be urged that Lincoln’s view of the Union had a compelling 
spiritual influence upon his generation ; triumph in war emphasized it, 
and while weakening the opposite theory of the South , perhaps it made 
all. North and South, realize, as never before, that under no circum- 
stances ought there to be any appeal beyond the constitution as inter- 
preted by the Supreme Court. 

We must, however, admit that other forces were contributing to 
this result. The war coincided with the full force of the Industrial 
and Transport Revolution in theU.S.A. ; as the Middle and Far West 
were opened up, railways knitted state to state, and reducing the 
significance of locality, brought about more closely than before that 
physical contiguity which Lincoln had said was the natural basis of 
Union and the foe of secession. In short, the United States shrank : 
and shrank joyfully, because new industries, finance, commerce 
and communication oSered opportunities and material welfare for 
which people were prepared to accept the essential condition — ^national 
supremacy. That tendency has not yet weakened ; and in the cases 
decided since the ’seventies, the states have received mention and 
glances of pity ; yet their very Police Power, as we have seen, has 
sufiered serious inroads. Moreover, people have migrated to the 
United States with respect for ‘ America ’, and not for the states, as 
we have shown in our discussion of ' Sectionalism ’ ; and the last 
three generations have come under the full influence of recently 
crested doctrines. Can we call this condition, ‘ settled ’ ? I think 
not. It is very possible that the Sections, if not the states, will one 
day find good cause to challenge the Settlement ; and then they will 
use this very argument, that the Civil War ‘ settled ’ nothing, excepting 
the death of so many men, and the destruction of so much property, 
and the enunciation of so many phrases. 

American political scientists soon discovered the philosophy to 
explain and justify the Nationality which is said to have been created 
by the Civil War. It now came to be argued that what was const!- 
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tational was not to be learnt from tie written terms of a constitution 
only ; there was something beneath and beyond constitutions which 
created the written terms, and something more besides. State and 
nation were products of certain natural phenomena : in environment, 
compelling, in men very largely instinctive. This actual, natural 
constitution was that to which written constitutions must conform ; 
and if they did not in set terms, then they must be so construed by 
the implication of the natural facts of nationhood.^ It was now insisted 
that the primary and supreme grouping of American facts, was the 
Union as a whole. ‘ Back of aU the states, and of all forms of govern- 
ment for either the states or the Union, we are to conceive of the nation, 
a political body, one and indivisible.’ - ‘ Community of language, 
law and general civilization, similar political views and a similar 
experience, together with interests that ca7> be reconciled (enable 
men) to form a close union, which alone after a lapse of time ensures 
the perpetuity of their political forms.’ ® 

A similar trend is discernible in the judgements of the Supreme 
Court. It must be admitted, even by American reformers who are 
rightly dissatistied with the tardiness of social reform, that since the 
Civil War, the Court has more often than not stretched the constitution 
to admit laws for the national good, though at the expense of state 
powers. Have not the interpretations of the Commerce and Police 
Power vied with the War it.self as subjugators of the states? In 
another connexion. Justice Holmes said : 

* Thtis Jameson {Conatiiuiional (1800), Set 1. 0!^) distincuiHbrd between 

constitutions as * organic growths’ which arv fAroduied by natural and political 
factors, that is, pre-juristic forces, and constitutions an ' instrumenU of evidence’, 
stating a partici^r form of governmental machinery. Othefb (Milford, The Nation 
(1870), Chap. IX) distinguislKNl Ix'tweeu the couHtitution derived from the nation's 
historical development, and the * enacted ’ constitution ; lietween the national con- 
stitution emanating from the mentality and wantb of tin* jieopio (Urownson, The 
American Bepvblic (1866), Chap. Vll), and the legal terms of govcinment. Ktill, 
even such interpretationB of ]M)Uiieai forms did not niH’i^Hsarily result in lhe ixntulate 
of the paramountcy of nation as a whole over the states. Head l)j’ a Static-Rights 
enthusiast, he might have inferred that the ettual foues ])ro}M'rly made for state 
supremacy and not national. »Soniething more was nec'ded to vindicate the primacy 
of the nation. This was supplied by a succession of works, intiuenred by, if not 
founded upon, the poUtioal theories of Burke, I)e Maistre and the Cerman Roman- 
ticists. Briefly, the notion that states were founded on contract or compact had 
been denied by these writers, who substituted a kind of instinctive grouping of families, 
races, and classes, without rational delimitation of the terms of association. Thus 
Lieba, himself of Qennan descent. 

* Jameson, op. cit., Sect. 61. 

* Burgess (Political Science and Conetiiutional Law) saw in the whole of the United 
States ’ an ethnic unity inhabiting a geographic unity ’ ; hence the Union was para- 
mount end sovereign. This dictated the constitution, and in it the members w'ore 
* commonwealths’, not states, that is, political entities supreme in the limited sphere, 
but not sovereign. Wilson went as far as this also : according * dominion ’ to the 
states and * sovereignty ’ to the Union. Willoughby, lioth in his jurisprudence and 
his comprehensive commentary upon the American Constitution, argues that the 
constitution was preceded by national feeling, and that this, through the 

of the oonstitutioD, is paramount. Cf. Woolsoy, Political Seienre (1878), II, 251 ff. 
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* When we are dealing with words that also are a conatituent act, like the 
oODBtitution of the Unit^ States, we moat realize that they have called into 
life a being the development of which could not have been foreseen completely 
by the most gifted of its begetters. It was enough for them to realize or to hope 
that they had created an organism ; U han taken a eerUary and has cost their 
successors much suxat and hlood to prove that they created a nation. The case before 
us must be considered in the light of our tchole experience arid not merely in that of 
what teas said a hundred years ago .' ' 

Implications. What does American experience imply ? There 
is no doubt that at the commencement of the linion its creators and 
contemporaries did not know exactly what they had created. Sever- 
ally they were agreed, individually the}' were neither sure nor settled. 
Secondly, the association changes its nature in the course of time ; 
whatever it was at the beginning, only the operation of the environ- 
ment and the human spirit evokes its meaning ; and then the terms 
are made to reflect the actual a.ssficiation of men in the varying circum- 
stances of the hour.* In the light of this truth, no arrangement can 
be called ‘ settled '. There is st'ttlement only for a time until necessity 
calls for invention. Yet that which is settled even temporarily, 
becomes a concept, and a concept has power over the mind, which 
deems established tbing.s * right ", causing the perpetuation of a mental 
attitude and schemes of value, even when the original foundations 
are visibly in dissolution. Hence, thirdly, the importance of the 
names invented to designate the I’nion -of ‘ confederacy ’ and ‘ system 
of states ’ on one side, and on the other of ‘ federation ', ’ federal 
republic ’, and the use of the term ‘ commonwealths ' instead of 
■ .states ’. Hence also the interminable controversie.s regarding ‘sov’o- 
reignty The number of really impartial jurists or political scientists 
who ocanipied themselves with its deftnition is inappreciable : men 
were interested in the term bccau.se they were interested in asserting 
the actual location of supreme power. Now, in order to do this, they 
bandied with the word ‘ state ’. 

It was fortunate for those who sought to maintain the supremacy 
of the states, that thi-ir areas possessed the name ‘ state For since 
the breakdown of the Middle Ages, states had steadily proceeded to 
the acquisition of political supremacy, ‘ sovereignty ’. The early use 
of state as signifying merely commonwealth, an ordered social existence, 
bad been superseded by ite employment as supreme authority. Thus 
wherever there was a state there was sovereignty ; the community 
called ‘ state ’ was deemed to be invincibly and perpetually independent 
and supreme. All those, therefore, with an interest in the power to 
nullify and secede, said that the states were parties to the association ; 
while opponents argued either that Americ.i had never known 

‘ HissuuTt V. Holland. 

' ,Su Oauada (cf. Konnrdy, The Xature of Canadiau Federalism), and Australia 
and tjwitzorland. 

22 
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indmd'oal states, since the colonies had proceeded diiwt from 
snbordination to England to subordination to the fellowship which 
fought the War of Independence. Or they accepted the neo-Oetman 
theories that there could be non-sovereign states : that a state could 
remain a state though subordinated in a perpetually binding national 
arrangement. Another way out was to ascribe sovereignty and state- 
hood to the Nation, and only a grand ‘ provincial ’ status to the states. 
Yet the States are still very powerful. 

Dual Allegiance. It is clear that Federalism is a difficult system 
to work : not because it is difficult to design a constitution, but because 
the task of governing a vast area whose component regions are so 
diverse necessarily taxes human capacity to its utmost. That is the 
essence of the difficulty in Federalism. The larger the Federal state 
the more the difficulties, because industries, occupations, products are 
so difFerent, and so different, too, the consequent aspirations ; distance 
cuts them off, dialect estranges them, even physique marks off the 
several areas. 

Is this, however, essentially different from the problems which 
arise in a Unitary State of large extent, and diverse interests ? Are 
there not minority problems there also ? There is a difference, and 
one only : in a Federation, the term ‘ state ’ requires a great deal of 
living-down since it is a concept which inspires a feeling of independ- 
ence, or comparatively stronger allegiance to that entity than to the 
Union. It is one more rall3dng-point for any aggrieved minority. Yet 
even this difficulty becomes of less importance when the area of the 
Federation is small : where, in other words, contiguity militates 
against suggestions of differenc.e between the parts. Where the geo- 
graphical conditions are not steadily adverse, separatism is surmount- 
able in a short time. Dual allegiance in any case is not a vital every- 
day problem in Federations, and in the smaller or older Federations 
is practically unfelt, though the feeling of State citizenship is very 
vivid. However, there is friction on the occasion of important inno- 
vations in policy or judicial decisions, and jealousy and murmuring 
arise. When vital matters are in dispute war is possible ; when the 
subjects of controversy are not serious enough for war, anger must 
be suppressed and trouble taken to adapt one’s situation to the settle- 
ment. But this is the case with minorities in a unitary state also. 

What Federalism does, however, and this is its great benefit, is to 
establish the fresumptim that there shall be no war, that divputes shall 
be settled by agreement, and that the central authority shall be specially 
sensitive to the needs and claims of the local authorities. An atmosphere 
of continuous conciliation is created and maintained, of subordination 
of all authorities to the fellowship. For this benefit, which is impos- 
sible among a congeries of independent and suspicious states, gnmpt.^g 
has to be surrendered ; and the more permanent it is desired the benefit 
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shall be, the more must be conceded. That is, one gets neaiei and 
neaiei to nationality : a consciousness of kind embodied in the 
authority of a single supreme government. It is also perceptible from 
American history that the further away one is from this state of affairs, 
the more reliance is placed upon the safeguard of minority rights by 
provisions for qualified majorities, two-thirds, or three-quarters, or 
unanimity, for important decisions ; while the nearer one approaches 
full nationhood the more authority is accorded to the simple majority 
of the aggregate body of citizens. In the first case special weight is 
laid upon the representation of states ; in the second upon repre- 
sentation by general constituencies ; in the first upon obstructions 
to the increase of the administrative and legislative competence of 
the central authority ; in the second, upon facibty to expand federal 
competence ; in a confederacy upon federal action through the states, 
in a federation upon federal action directly upon the citizens. 

We have already seen what factors gave rise to these various solu- 
tions of the problems of poUtical association in the U.S. A. and Germany, 
and we have observed how intricate and various are the institutional 
arrangements. The theories of Federalism have attempted to explain 
the nature of the arrangements as a whole. German theories have 
followed the same general development as the American, sometimes 
being directly produced by the application of American theories to 
German conditions. W'e need do no more than glance at the develop- 
ment. 

Germany. German theories suffered from three ennronmental 
maladies ; they were often made without observation of practical 
experiments ; they were made by jurists who attempted to univer- 
salize the qualities of one or two concrete examples, and, therefore, 
sought a solution in terms of ‘ sovereignty ’ ; they were made, in the 
latter part of the nineteenth century, by jurists who were biased, 
consciously or unconsciously, by State or Federal sympathies. 

Almost all discussions raged around the comparative nature of 
the terms (Confederation) and Bundesstaat^ (Federation). 

The distinction was first made by Zacharia in his commentary on the 
Kheinhund,- in which SlaaUnbund was a system destructible by the 
assent of the individual members ; while in a federation such destruc- 
tion was impossible. In the succeeding decades this was generally 
accepted as the distinguishing mark of the Confederation, and it is a 
well-established tenet of both politics and law that the states in such 
an arrangement are sovereign, the federal organs being strictly their 
delegate. Certain secondary marks of difference were, however, 
established, these in some cases obscuring the first. Such were : that 
in a Confederation the confederal organs act through the state govern- 

> Sometimee colled a Volkerstaat or a Slaaleiislaal. 

‘ ft. Urie. Per Bmidriuitmtt {187-1), p. lit ff. 
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x&ents, and not directly upon tte citizens ; that the Confederal State 
has a restricted purpose, the Federal State a wide one ; that while in 
a Federation the central authority had a fairly easy method of in- 
creasing its own scope of power, called the Kom/petmz-KompeUnz, this, 
indeed, when unrestrained, being the special mark of a perfect state, 
in a Confederation there were impediments to such a course, sometimes 
complete obstruction being possible by the exit of a dissatisfied member. 
Moreover, there were differences of organization essential to each type 
of association ; thus, in a Confederacy, the financial resources of the 
central authority could come from state contributions, in a Federation 
from its own taxing powers ; it was remarked that the Federal State 
originated in a majority vote of the aggregate of uidividual citizens, the 
Confederacy in a pact or resolution of the states ; and whether there 
should be a Directory or a Kaiser was made a vital point of distinction 
by the Bavarians. Yet it was seen that even a Federation does not 
imply complete unity : that there must be equality of all the members, 
or, at least, a proper arraugement for maintaining the identity of the 
States and assuring their participation in the making of federal policy. 
How much of these were included in the one or the other form of 
association, depended upon the peculiar political shade of unity desired 
by the writer. These categories were drawn from the cxample-s of 
the Holy Roman Empire, the Rheinbund, the Confederation created 
by the Congress of Vienna, the Swiss Confederations, the history of the 
Netherlands, and from time to time, the American Union. 

From 1848 the full force of American experience was brought to 
bear upon German minds, through De Tocqueville’s Democracy m 
America, an unfortunate mentor in many ways, because it founded 
itself upon the idea of ‘ divided sovereignty as though that were 
umversaUy accepted in America, and permanently true. That work 
did not bring into proper prominence the full significance of the seces- 
sionist views which were then in full tide, and assumed that the absolute 
powers of the Supreme Court to judge hard and debatable cases was 
undisputed. De Tocqueville spoke of the Union as ‘ an incomplete 
national government ’, whose chief features were the fusion of various 
states into one nation in respect of certain common interests, while 
these states remained independent of each other for all other interests. 

The object was so to divide the authority of the different states which 
composed the Union that each of them should continue to govern itself 
in all that concerned its internal prosperity, whilst the entire nation, 
represented by the Union, should continue to form a compact body.’ 
There was a system of ‘ divided sovereignty ’, in which each government 
enjoyed an independent share, and was sovereign over that share and 
nothing more, possessing the means adequate to that enjoyment : the 
states had their instrumentalities, and the Union its own. Moreover, 
in this division of power, the power of the Union was the exception. 
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that of the States the rule. There had been other composite states, 
but the American was characterized and invigorated by the Feder- 
ation’s right to administer its own enactments, and its independent 
sources of revenue. Moreover, its subjects were private citizens, not 
the states. The system was not National, it was not Confederal ; and 
one could not, for fear of misnaming, even u.se the term Federal. The 
name for the system had not yet Iieen invented. It was, however, a 
system of remarkable political value : ‘ The Union is as happy and as 
free as a small people, and as glorious and as strong as a great nation.’ 

Now, although Dc Tocqueville made it quite clear ‘ Why the Federal 
system is not adapted to all peoples ’, and explained the spiritual and 
geographical circumstances which enabled the ‘ Anglo-Americans ’ to 
adopt and maintain it, his description, without these quaUfications, 
was transformed by Waitz, the German political historian, into a 
doctrine of absolute validity, and this powerfully influenced German 
thinkers until 187.3.^ 

What it is important to ob.serve 's this ; that to Waitz these 
things were fssmluil to the Federal .state. In other words, the inference 
was that all who were striving for a ‘ Federal ’ state ought to .strive 
to secure the.se things : were these not obtained, then a necessary 
support of a ‘ Federabsin ’ was missing, then sovereignty would not 
be divided, as it necessarily should be in a Federation, and there must 
be degeneracy in a Confederation. 

Broadly, Waitz’s terminology and theories gained general accept- 
ance, but it must be admitted that, from time to time, important, if 
not spacious exceptions, were noted. Ahrens, for example, bebeved 
that in a true Federal state, the states must be assured of influence as a 
compensation for what they had surrendered, while liuttiman, in his 
w’ork on Switzerland, pointed out that the principle of mutual independ- 
ence of the Federal and the State goveriunents must not be taken 
aKsolutely, but that a certain .supremacy of the Union over its parts 
was unavoidable, and this could be seen in the Swiss Confederation and 
the U.S.A. 

We need not follow out all the variations of theory and concept 
in the years immediately following : it is enough to say that none 

‘ Waitz distingQigbed between Staatenlnind, Slaalnireirh, and BundtMUtat. In 
the first the states wore sovereign, at least the totality was not a state ; in the second, 
the states are not sovereign ; while in the third, each. States and Bund, is State 
in its own sphere. When ho spoke o{ Staatfnrcirh, he thought o{ the old German 
Empire, in wliich the states played the part of provinces to whom the Reich had 
devolved very wide powers and liberties. The distinguishing feature of the Bun- 
deutaai, the Federal State, was its direct action upon the people ; this in a system 
where the powers were divided between states and federal authority ; each was 
sovereign ; each was independent ; each acted directly upon the citizens. This 
fundamental bisection was to be maintained by three institutions : the Union must 
have its independent instrumentalities ; its own financial resources ; and the oigaoi- 
zation of fsjwers must be propitious der Bulitik (1862). p. 163 ff.). 
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could avoid the ii^uence of what people wished to see actually take 
shape in Germany. Men took difierent attitudes towards the place 
of the individual States in the Bundesstaat, according as they desired, 
or did not desire, the subordination of the States. With a Btoaten- 
bund most were dissatisfied ; a Bundesstaat was desired, but if it were 
to be reached, did it include the loss of sovereignty of the individual 
states for the benefit of the Union ? Answers differed. 

Then a new current set in. Questions of sovereignty could not but 
be raised recurrently while Unity was being sought but was not yet 
attained. It was urged that the states could no longer be states in a 
Federal state ; that the movement for unity was really a movement 
not for a Federal but for a Unitary state {Eitiheitstaat), for surely 
every permanent military aUiance with organized institutions and 
a prohibition of direct action within the alliance was already a Fede- 
ral state ? — and unitarists obviously desired more than that. It was 
urged that while a Confederation is based only upon compact, a Federal 
state is based upon a constitution accepted by the majority of the nation 
as a whole ; that in a Federation the spirit of association was different 
from that in a Confederation, it was a spirit of higher organic 
unity. 

Then came the Federations of 1866 and 1871, and at once the jurists 
had to fashion their commentaries, to ‘ constract ' the constitution. 
Bismarck had pieced this machine together as he could, and there is 
no doubt to-day, with all the material before us, that he recognized 
the sovereignty to be in the states ; we know also that separatism 
had hardly been overcome, and that although the constitution was 
declared an ‘ everlasting union it was between Princes very loath to 
admit a loss of sovereignty. 

Now the majority of German professors of law were in the ranks of 
unitarists, and therefore urged that the Reich was a Bundesstaat, a 
Federal state, since this betokened, by all that had boon said before, 
a higher degree of unity, of nationhood, than in a Confederation. 
This meant that either a divided sovereignty was recognized or that 
ultimate sovereignty was in the Umon, and the latter was accepted by 
the majority of jurists, and demonstrated by reference to Articles 2,^ 
4,* and 19.® Some, of course, suggested a mixture of forma. The first 
impulse was to show that the differences between the Reich and the 
hitherto recognized Federal <' 3 ^es were only exceptions, not funda- 
mental ; the next to find a new theory and fit the Reich into it. 

The first impulse was revealed in the discussions of the Kompelenz- 
Kompetenz. This had caused lively debates by the parties and parlia- 
mente which discussed the constitution, and great weight was laid on 

‘ Imperial lawa take precedence of the State Lawa. 

* Declares the scope of Federal powers in legislation and suponntendence. 

’ Federal execution. 
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whether any extension of Federal competence would require a fresh 
compact brtween the states or merely a constitutional amendment, 
even if it were more difficult than the passing of an ordinary bill. The 
North German Confederation, in Article 78, certainly allowed constitu- 
tional amendments, but whether this implied extension of competence, 
could only be, and was, argued by jurists, on the general theories of a 
Federal state. Some denied that the power was included in Article 78, 
for only the states had an unlimited power, the Union a limited power, 
and if the Konvpetem-Kompetcnz was recognized in the Union, it ceased 
to be a Federal state and became a Unitary state. Yet others argued 
that to allow of increased competence was not a violation of the idea of 
a Federal state — their reasons were various, and were obviously 
personal ; such as, that, in a Federal state, the Federal authority was 
in every direction recognized as the most competent authority in the 
whole territory, and therefore it must have the power to increase its 
powers, or, that experience showed that there was a fundamental 
necessity for this power, and, that indeed, this showed that the Feder- 
ation was a Stale. 

Then the question of direct or indirect executive authority, and 
the central institutions, put jurists into a quandary, from which all 
emerged with different answers. Matters had reached such a pitch 
by 1872 that no consensus as to the meaning of Confederation and 
Federation existed, and no certain and distinguishing mark remained. 

The interesting question which might have been asked was, whether 
a mark of distinction was at all necessary ? The answer must have 
been in the affirmative, and must still be in the affirmative. Not that, 
if we think that there should be a clear mark of distinction, we shall 
easily be able to find one. But while it is possible for professional 
students to dispense with names and concepts, and create their defini- 
tions only when conference or action compels them to, because they 
are able to command all the facts and to think, distinguish and define, 
that is not possible for the layman, the politician, or the immature 
student. These need definitions, criteria. Moreover, those definitions 
are at once incitements to some, and restraints on others, controlling 
their political activity. 8ay that this is a Federal state, and of neces- 
sity possesses the Kompetenz-Kompelenz, and you influence all centri- 
petal and centrifugal movements. The demand for definitions is 
strong ; for a name is a power. 

Hence, with Max von Seydel, in 1872,^ a new activity began, 
impelled by the theories of Calhoun, that sovereignty could not be 
divided, that sovereignty lay in the individual states, that such 
sovereignty implied a ‘ system of states a Confederacy, and that a 
Confederacy implied secession, any arrangement denying these prin- 
ciples being National in character. ‘ Sovereignty may not come up 

* IWeisor ot Constitutional Law in Muneben, Ihr BuHdeatbuUtbfgriff, 1872. 
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against any frontier within the field which it rules, where any ^ual 
might cry halt ! As soon as it is not completely sovereign, it is no 
longer ihe sovereign.’ ^ Therefore not all Bundesiiaaten (Composite 
States) are BundesstacUen (Federations) ; they are either States or Con- 
federations. Switzerland, the United States, Germany, were Con- 
federations, founded on compacts which had not affected the sove- 
reignty of the individual states. No legal clause could make that 
which was actually a state, into something which was not a state. 
The whole theory of Federalism was bankrupt because it drew no 
sharp lino between a state and part of a state : it lacked the essential 
necessity of a ‘ juristic conception — definition ’. Hence, he could not 
recognize the existence of an entity called a Federal State ; there could 
be nothing in realit)' to correspond to what was called in the termin- 
ology of German jurisprudence, ‘ Member-States ’ (Gliedstaafen ),* or 
‘Sub-States’ (UntersUmten). 

Seydel’s simile is important ; ‘ The proposition that a number of 
states as such continue to exist, yet at the same time can constitute 
a new state, sounds exactly like the proposition that if one binds 
twenty-five sticks together, a twenty-sixth comes into existence. 
Only a bundle of sticks are obtained ; not a stick.' “ 

Now Seydel had put the issue very <'i(‘arly and his parable shows 
it. Jurists must henceforth (1) recognize sovereignty to be the basis 
of the distinction between Confederal anil Federal states, or (2) attack 
the principle of sovereignty. It was important that one or the other 
should be attempted, for as we have .said, a concept is a political force. 

The ways out, actually followed, were (1) the acceptance of sove- 
reignty as authority one and indivisible, yet with the denial that the 
conception of sovereignty was necessary to the question : (2) that not 
sovereignty, but other characteristics, were essential to statehood : (3) 
that, in ihe actual modern conditions of social life, there was a scries of 
associations of graded importance, and sovereignty could lie in the whole 
arrangement of inter-related groups, small and large, and that if ‘ State ’ 
must be aqyplied to the members, if must be state without soi'ereigntg ; else 
a new name must be found for new phenomena. Laband and Jellinek 
(with differences) followed the firat w'ay. Brie the second, and Gierke 
and Preusz the third. We outline only the most important, Laband, 
Jellinek and Gierke. 

Laband argued that a state could still be a state, even if it were not 
sovereign, because it could still be ‘ the independently empowered 
bearer of the most comprehensive and important pubhc supreme 
authority ’.* That is, Laband stressed the relative nature of state- 

’ Op. dt., p. 29. 

* This term was used by Pieasz in 1919 to describe the states in his unitary federa- 
tion. 

* Seydd, Cammentar zur Verfamingsurkunite fir das deiitsche Hnch (1873> ij 9 

* Staaturechi, I, 66, 67. 
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hood : though, from the ntandpoint of external observers, a state 
might have less than the independence elsewhere enjoyed by unbound 
states, that is, that looking outwards it might be a subject, yet, com- 
pared with its colleagues and its own domestic groups, it was an indepen- 
dent and supreme master, and, hence, still deserving of the name of 
state.^ A StOfOtenbund is a Society ; and a Bundessf/utl a Person.* In 
the Bwidcsutaal the central authority is the servant of the needs of the 
member-states, and these, again, are the members, the subjects of the 
Union. Now, if the member-states had no sny at all in the policy of the 
Union, then the composite state would not be a BundpssUuit, but a suz- 
erain-state, which would be, as a state, independent of its subordinates. 
In a Bundesstoat the totality of member-states form the unity, and the 
‘ juristic person of public law ’, calletl the Imperial Authority, and 
possessing the rights of government, consists of the bearers of state 
sovereignty. This is sovereign, not the states ; but in a Confederation, 
which is only a Society, the Confederation is not sovereign. Thus, 
commencing with the premiss that sovereignty was unnecessary as 
the mark of a state, Laband ends with the deduction that in a Federal 
state, sovereignty lies with the Federation (ns an association of the 
States, not simply as the central government) and not tLo states. In 
the German Empire the suprcnuicy of the Reich over the states w'as clear 
its laws prevailed ; its competence could be increased ; the states 
were supreme in their sph<>re. but the sphere had limits. 

As might be exjjected. La hand’s distinctions threw the whole of 
German jurisprudence into convulsions. They were the convulsions 
of a jurisprudence which still attempted to keep alive doctrines of the 
state which daily became more untenable, for the .states in the German 
Federation were being c.vtinguished. Had the states been conquered 
sharply and violently, jurisprudence would have shriven them at 
once, the lawyers had met such situations before. Since, however, 
the states were but slowly asphyxiated, and then against strong resist- 
ance : by economic and spiritual fomes which opi'rated less violently' 
than decisive war, the lawyers wen* nonplussed. Had Laband 
remained sternly consistent in his expulsion of sovereignty’ from the 
states, without making them the return of it by ‘ the supreme right 
to govern ’, (Herrgcfwftsrechl), he would have given a smmd stimulus 
to German political thought. 

Jcllinek ® was as much a political scientist as a jurist, and recognized 
that every fact may be regarded from many’ different points of view, 
and that, therefore, definitions are not derisive. 

To understand states in all their varieties, said Jcllinek, one must 
disclose their origin, in fact. A state, that is, an authority from whose 
grasp secession, individual or so<-ial. is impermissible, cannot be created 

' StaatmreciU, 1, 50. ^ Ibid., i, 56, 57. 

* Lphre iVH den iitaa(cnverbindungen (1882J, p. 262. 
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ffieuly by treaty or oontraot. Forces oontributiiig to an organic 
idlowdiip are prior to the state. And, if one wishes to understand 
the Federal state, then it must not be treated as an isolated phe- 
nomenon in the life of nations. ‘ Federal States are formed by the 
same process as national states^ The Federal state is one of the forms 
in which the modem state, established upon national community or 
inward historical fellowship of some other kind, is realized.’ Here, 
for the first time, are realities : In early days rulers sought for a 
people : to-day peoples, nations, seek their appropriate forms of 
government. The way is twofold ; war and revolution, or by peace- 
ful paths. The Federal movement is a peaceful mode (!), hence there 
was no violent abolition of the hitherto existent and legitimate author- 
ities. Yet, a ‘ completely new creation ’ occurs, “ and for the jurist 
this is the fact ; nor have the previous juristic facts any real bearing 
on the nature of this creation. In Germany, as in America, the states 
had merely promoted this development, they had not produced it. 
There was no causal relationship between the act of union of the princes 
and the rise of the Federation. This, in fact, consisted of an organiza- 
tion created by national feeling to accomplish its purposes. Such an 
organization is a constitution. ‘ The most important element in the 
conception of the state is that it is an Order, and an Order before an 
Ordering is a seU-oontradiction.’ “ This order inheres in facts, not in 
a set of rules. The jurist only commences from this point. But he 
must look behind the formal imposition of a Constitution by the 
sovereign princes : to go no further than their action is to misunder- 
stand a fairly simple act of national generation. The princes, and the 
Congress whuch establishes the constitution, have no more real causal 
effect than the provisional governments which elsewhere have given 
birth to constitutions. State ratification is not necessary ; but it 
is useful to obtain the acknowledgement of the new state of affairs by 
legal procedure. The laws passed by the German States for entry 
into the North German Confederation and the Empire, were nothing 
but solemn declarations, and were certainly not in the nature of treaties.* 
To argue otherwise would be to admit that the Reich was not a state 
and that there was a right to secede. The Constitution is valid the 
moment it begins to operate : and that moment, too, sees the birth 
of the state. Then, also, the states are subjected to the authority of 
the new state — the Reich — and receive from it the rights allowed them 
as member-states by the constitution. There is no reservation on the 
power of the Reich, for this would deny statehood to the Reich. ( Why, 
not ? is not answered, but the unexpressed answer probably was, that 
Jellinek privately preferred to thiii of the national forces as ruling 

^ Lehre von den Siaaienverbindungen {IS82), 263. ‘ p. 264. ’ p. 266. 

* Thus Laband, and eepeciallv Hanel, Stvdim xur Deuttchen aiaaterseht, !, 68 ff. 
nia latter work was strong innasntiaL 
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tiiis in favour of the Federal authorit 7 .) The member-states have 
certain rights by virtue of the special procedure written into the 
constitution : amendment is made difficult, or certain matters require 
unanimity. The rights, however, are possessed only toithin the con- 
stitution. The inclusion of the Southern States in the North German 
Confederation was only a constitutional amendment. 

Jellinek’s history, founded upon the creative forces of nationality 
in the background of the states, determined his theory of the nature of 
the Federal state — or, if you like, his version of the history was deter- 
mined by what he wanted to say about the nature of the Federal state.* 

The national forces could act by excluding any governmental 
organ between the centre and the citizen when it was a Unitary State ; 
or permit intermediate associations, at once self-governing and agencies 
for itself, when it was a Decentralized Unitary State. Or, it could by 
renunciation, assign to existing organic associations, a sphere of power 
for quite independent execution, and if there were such units, quite 
uncontrolled, they would be ‘ states ’, and a state composed of such 
units would be called a Stmtenstaat. But if the powers of the centre 
are yet at all directly imposable upon the people, and if it can invalidate 
any of the actions of a member-state, then it is a Bundesstaat, a Federal 
state. Thu.s, 

‘ a Federal btate U a state in which the sovereign authority constitutionally 
distributes the totality of the function!, exercisable within its scope, so that it 
only reserves to itself a specified quantity for direct exercise, and leaves the 
rest to be exercised without control over the establishment of the ruling principlea 
and the ways and means of their actual exi'cution. so long as the constitutional 
limits are not infringed by non-sovereign member-states, which are created by 
an independent state authority by means of this constitutional assignment of 
powers.' 

People dwell henceforth under both a sovereign (Reich) and a non- 
sovereign (the States) authority, and the latter is a creation of the 
former. Hence, Laband is wrong to place as much stress as be does 
upon the treaty elements in the Reich ; for such an attitude can only 
involve the view that the states have created the Reich. The Reich, 
if it be a Federation, must operate directly, in some respects, upon 
the people : for this alone renders possible an organic life for the Reich, 
since coercion of a recalcitrant state is very, very difficult. From these 
foundations follow all the organizatory arrangements. A Parliament 
is needed, but a Senate representing the states is not essential, though 
expediency may suggest its acceptance. There is no specific division 
of powers for a Federation. The essence of its existence lies in the 
sovereignty of the central authority, direct subordination of the people, 
and the existence of member-states. From these premises one can 
decide all other questions. Certainly, it has a power of constitutional 
amendment ; certainly, the states have no right to secede ; certainly, 
‘ Kipeoially ^ S9S, 299. 
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there is no limit to the power of the Federation to evolve under the 
pressure of need.^ 

We turn to the last of the main tendencies in German Federal 
theory before the War, — ^the vindication of the non-sovereign state 
and the assignment of sovereignty to the Federation as a whole.* 
Gierke denied that the distinction between ‘ national ’ and ‘ local ’ in- 
terests was sufficient to distinguish political authorities : for a little 
town might, by historical accident, Iw a City-state, wliile a great 
Prussian province might be deemed a mere local government area. 
He suggested that Laband’s argument that a BuiidcssUuU was dis- 
tinguished by the participation of the states in government could not 
stand against the possibility of a similar co-operation of municipalities 
and provinces in a Unitary state. Nor was its essence to be found in 
indirect action upon the citizens —for nowadays Federal States did, 
and could, act directly upon them. Hence they were more and more 
like Unitary States. Moreover, local government authorities tended 
to mediatise government in as fundamental a way as a state in a 
Federation. 

Yet somehow we must find where sovereignty lay, or in his words, 
we must search for statehood in the P'cderation. 

Now Gierke’s contribution to political thought and jurisprudence 
lay in his theory of associations, and the essence of this was, that all 
associations had a real and original personality, not merely a juristic 
and given personality, Each of the parts in a great association like 
the state has its rightful and real status, being sovereign over some 
things, and subject to the higher as.sociatiou in others, and so equallv 
the larger association is not without limits u]>on its power, that is, 
without obligation, and cciually may it exact obedience but projKrlif, 


1 Je^Wa work was \yriUen in 1882, that is. afuw ton yoare’ experione* of 
the Federation, and after a decade of plentiful dmruwion. llrio, who treated 
^ subject both historicaUy (fler Bmidrmtfuil) and analytically (T’Arorie da, 
Bnnde^ia^), foUowcd close upon him, basing in foot rovicwod JcUinek’a work. 
A^tea^ Hovercignty had nauwated its exjamenta and produced stultification, 
pen Bne used as his ontorion of a state the jwlilical ‘ all-roundneas of its power’ 
A state in a iederation has this, so has the Federation itself; hut a munkinaUtv 
ps not What Bne noana then is this that any body aith eirp important pWra 
u a state, wnateveT its connexions and dependence upon other authorities, i/ow 
imwrtant the powers must I», he never says, but they must Is- uniiortant, ’in prin- 
this approach has many weaknesses : for example to 
port'd <J“t’ exceedingly dangerous, for who could 
i^y define the state s purpow r >el there was some good in it, for it drew atten- 
tioo, at my rate, to alternatives to the unbreakable oircle— state.eum-sovereientv 
^ emphasised the notion of the ’ non-sovereign state ’. This had liecn do^bv 
Bosm a few y^rs earher, who showed that State and Municipality differed onlv 
them powers, which were determined iiy their purpott." He prZ 
c^ed to ^ proposition that both the Federation and the States are States • ^the 
dufy of fulling ‘natmnsJ’ functions is shared; that the Fedetotfo" ho^vw M 
atone rovereims^g that this alone possesses ' exclusive self-determinatton ’ 
aie glvm.''*' Rekh, where ample citations 
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in the spirit of association. But something must be supieine in all 
these integrated bodies ; and, of course, no single one of the bodies is 
supreme in the sense of being uncontrollable. Most decidedly the 
supremacy lies in the integration ! That is the purport of Gierke’s 
theory, and it runs through the entire body of his work. There is a 
real personality composed of individuals and groups in fellowship, in 
corporations, in the state, in the composite state, in the world of states. 
The qiudity of that personality is the supreme compelling agency. 

‘ If modern legal thought recognizea several possessors of state authority in the 
same conimonwcalth, then wo can only conceive of the relationship that a certain 
compendium of rights and duties constitutes one highest and indivi-iible sphere 
of power, but a numlier of bcing.s is cnlhsl to their aisocintrd possession. Withal 
in the Federal state the sUtle nnthorihj t< of exacili/ ike same rhararter as in the 
Unitary state. The difference lir's only in the peruUar form of the institutions 
(beings) possessing the authority of the state, which is not a single collective 
person, but a number of collect ive persons ordensl togi-tber in a specific way.’ ‘ 

That is, the bearer tif supreme power i.s neither the Federation, 
nor the member-states, e.-ieh for itself, but the Federation and the 
individual states in organie as-sociation. 

So far Gierke had done great service both to the theory of the 
state and to political thought in general. He then falls into that 
damned neee.ssity ofjiseribing .statehood to both the individual states 
and the Federation. The former are states since they have rights 
which would not be given to .smaller eorporatious and local authorities. 
But of course they are non-sovereign .state.s. For itself the Federal 
authority is oliviously self-determining, excepting downwards in the 
direction of the member-.^tates. and at times Gierk<> forgets that it is 
the limitations and permi.s.sions of the eon.stitution which decide what 
shall be done in doubtful ca.se.s. 

All this, however, is unimportant by the side of Gierke’s main 
contention that sovereignty lies in the Federal nrrangcmcnl : in the 
constitution we might say. That is the statement we are prepared 
to accept as the nearest eoinpeiidums description of the Federal state. 
How far the parts triumjih in the actual polities of the state, how far the 
organa of the central authority triumph, is a matter of fact which Ls 
difierent at different times, and in different federations. The legal 
character of the new .state is contained in the constitfition, which puts 
both localities and centre under permanent, but alterable obligations. 

Preusz played havoc with all the illogicalities into which Gierke had 
fallen, but he rendered tribute to the es.sentinl somidness of his work. 
Most of all was he severe upon Gierkels falling back into the slough 
of sovereignty. Having lived its day, as the feudal tie had served 
in its time to characterize the governmental life of society, it must be 
discarded completely. At home and in foreign relations the point of de- 
marcation of the state, downwanls to corporjitions. upwards to the inter- 

‘ Cf. Preus*. 
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ualaoiuil community, was indctenninable. The state was aothmg but 
one proTisional stage in the growth of community from its rudimentary 
beginnings in the family and other groupings : and the law which it 
gave was not made, but sim ply the declaration of the forces existent 
in the communities, overflowing. In short, the law is set by all these, 
not by the state. There is, then, no real difference between municipal 
‘ bodies ’, State and Reich. There are gradations of ‘ territorial ’ 
commonwealths : the common suhstratum being terrilory, and this 
differentiates them from family, race and people, which arc also political 
bodies. The State and the Reich are different from the Municipalities 
because they may, while Municipalities may not, change their terri- 
torial boundaries, though in the past, before the rise of the State, the 
MimicipaUties had this quality. 

The power to change territory is a fundamental quality of state- 
hood ; for if this is changed the ‘ body ’ itself is changed. This vital 
point had never been observed, because, hitherto, attention liad only 
been focused on the authority of the state, and not on the state itself. 
One authority might appear to remain the same when territorial 
changes had taken place ; but certainly the state must thereby have 
changed : and just as certainly, though not so perceptibly, the 
authority must have changed in character. Thi.s is the only way, 
in fact, in which a change in the character of the corporate body can 
come about. Other changes are changes only of organs. 

Now is there no difference of fundamental character between State 
and Reich ? According to Preusz, No. For the only quality w’hich 
would militate against the Reich’s being a ‘ territorial body ’, would 
be that it originated in a ‘ willed ’ arrangement, and not in a ‘ process 
of organic growth ’. The states had such an origin : had the Reich '{ 
Seydel had wrongly denied this, resting his theory upon a contract 
arrangement. But since Hanel had done his work it was generally 
admitted that the Reich grew and was not made. It was a single 
conjmumty, an actual ‘social-law-unity’ ; though it included several 
territories, yet over the whole territory thus included a unity of law 
prevailed. Now the unity of the law implied the oneness of the terri- 
tory. What, then, had happened to the States ? Preusz said they 
had suffered an ‘ important change ’ by entry into the Reich, since their 
temtoiy was now a part of the Reich ; but they had not as states been 
dissolved and hereby created. They are the same persons as of old, 
though changed. But annexed states become merely municipalitiesi 
or provinces of a state. They are dissolved ; they are no longer states,’ 
because they have no longer the ^wer independently to determine the 
extent of the territory. The Reich has no authority in the matter of 
changes in state frontiers, it cannot cause nor prevent such changes. 
Yet any such change which would cause a change of Federal area would 
need Federal assent. Equally for any change by the Federation of 
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its tenitoty which would cause a change in a state’s territory. These 
things demand a ‘ joint act of will Apart from this, the Reich is 
independent in changes of its territory. (That is, I suppose, it could 
include or exclude states from its area, as, for example, in the inclusion 
of the South German States by their declaration, and Alsace-Lorraine. ) 

In what, in the matter of federalism, does wisdom consist ? Preusz 
thought, in escaping from the spider’s-web of sovereignty. But he 
at once got caught in another web equally sticky and stultifying. The 
real trouble was that the jurists were involved in the spider’s-web of 
discovering a simple and compendious mark of the Federal state. 
There is none, which is true to the complexity of the state ; there are 
some which are nearly true, and one of them lies in defining in terms 
of sovereignty. If that is accepted one must stretch, divide, unify, 
complicate, limit sovereignty : and every theorist who cares to add 
or subtract a jot and tittle from that which is conceived essential by 
his predecessor, may then establish a theory of his own on equally 
vulnerable foundations. 

Is it not best to dispense with compendious differences between 
Confederation, Federation and State ? Or, if definition is desired, 
should we not look to the history and circumstances of each and give 
each the privilege of its own short description ? For the German and 
American and the Australian Federation, is it not better to insist on 
(1) the denial of secession, and (2) the permanent and comprehensive 
authority of the constitution, to distinguish them from Confederations ; 
and (3) to distinguish them not from, but as, states, that they are 
states with a peculiarly complicated arrangement of authorities and 
institutions ? And (4) within this complicated arrangement will 
questions of qualified majorities be really different from such things as 
constitutional amendments, elections (by P.R.) to Parliament, the 
division of power between local and central authorities, and the position 
of functional associations, in a Unitary State ? We think not. Nor 
is the notion of governmental powers limited by law and constitution 
in the interests of popular sovereignty foreign to us ; indeed the U.S.A. 
has for a century and a half operated under a system where Parlia- 
ments, the Executive and the Courts are not sovereign. Statehood 
consists in a complicated arrangement for the dispersion of sovereignty. 
We have, at any rate, seen how incapably definition has dealt with the 
diverse forms and institutions of actual Federations ; and the political 
scientist must create his definition from the facts, which are always 
changing, while the jurist is apparently condemned to look for essences 
which are so essential that they exclude at least three-fourths of what 
is politically most important.* 

^ The definition of the British Empire, and ita proper title, is difficult in the same 
order as the definition und titles of comjKisito states. Cf. Keith, Ihf SovertigiUy 
of the Briiieh 1H30; Xoel Baker, J*reecnt JundictU JStalus of the BrUi^ 

fhmiMone in Iiikrnaiittnal Lau% 1929. 



CHAPTER X 

THE GERMAN FEDERATION SINCE 1918 


C OMPARISON between the Empire of 1871 and that of 1919 
reveals tremendous differences in spirit and orgaidzation. 

The Revolution caused the old powers to break down in 
November, 1918. The, vital force of the Union, Prussia's military 
prestige, had been destroyed by defeat. Liberalism and Socialism 
destroyed the dynasties. There was a momentary cry of ‘ Free from 
Berlin ’, and murmurs for a South German Republic. But the very 
forces which overthrew the old system established a new one — ^the 
unity of political parties across state boundaries. The Majority 
Socialists, Independent Socialists, Spartaeists, Democrats and Centre 
were centralizers, in virtue of their social and economic aspirations. 
A torrent of projects for a new constitution poured forth, practically 
all being marked by the expectation of, and the pica for, greater 
centralization. 

The Council of People’s Commissaries in Berlin had, from the first, 
extended its hand over the whole of Germany, in the name of the 
‘ German Socialistic Republic The states complained, and were 
invited to send delegates to Berlin, where the most generous devotion 
to German unity was expressed.* The Central Authority, however, 
had been warned that it could not go too far. The calling of a 
National Assembly required that the People's Commissaries should 
at once proceed to draft a constitution. For this purpose they made 
Hugo Preusz Minister of the Interior. 

Preusz. A word or two about his mentality is important. He 
was a Jew, a Liberal, and a Professor of Constitutional Law. He, 
therefore, had no patriotic sympathy with the Princes : their states 
were not ethnic entities but the artificial creations of conquest, theft 
and marriage. No sentimental tie prevented him from combining 
them to serve the higher ends of nationality and economy, or from 

> Proclamation of 12 November 1918 and annoimrcment of 23 November 1918. 
Cf. Purlitz, Veuteeher Gcm-hichtalealendar {JHe Veutsche Itevolutum, I, Nov., 1918- 
Feb., 1919), 48, 49 for the I’roclamatioii. 

* ‘ The maintenance of the TTnity of Germany i» an urgent necessity. All Ger- 
man races stand united in the German liepublie. They promise to work resolutely 
for the nnity of the Keich and against separatist attempts.’ — 2S November 1918. 
Cf. Purlitz, vol, cited, p. 58 ff. 
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carving Fniseia mto pieces if a mote liberal federation conld be there- 
by acWved. He was a democrat by temperament and studied 
conviction. His long career as a practical politician in the Berlin 
City Council, and as a teacher of Constitutional Law (outside Berlin 
University, where as a Jew, a suspected atheist and <penom non grata ■ 
to the Court, he could never expect and certainly never obtained 
preferment), gave him an almost unrivalled comprehension of political 
principles and machinery, enriched by study of Continental, English 
and American democracies. Democracy, with all its modem safe- 
guards, individualism tempered by social administration, the over- 
throw of Bismarcldan federalism and the substitution of a more 
integrated, homogeneous, united Germany, even —especially ! — at the 
cost of the states, were his guiding principles. With little amend- 
ment, considering the immensity of his task, his principles, often 
down to details, became the new Constitution. 

Towards a Unitary State. The Constitution of 11 August, 
1919, is strongly unitary. What were its dynamic forces ? One was 
the abdication of the dynasties. Suddenly, forces which had for 
generations successfully acted as a drag upon unity, disappeared. 
Especially so in Prussia. Further, Germany attained to a high degree 
of legislative and administrative unity during the War. The process 
of integration had shown those who operated, it, that a great deal of 
former Particularism was not laudable, but wanton waste. Moreover, 
the War period had not ended for Germany in 1918 or 1919 : hardly 
yet is it ended, and the pressure for Economy was and is immense. 
Therefore, that which appeared desirable in easier days to a rich 
people, ceased to be worth its cost. Again, the National Assembly 
which made the Constitution was elected by the whole people as an 
aggregate. There was no participation of the states as formal entities, 
but the Reich was divided into a number of constituencies with mere 
geographical significance. Quite expressly, it was as a collection of 
individuals, uniting for the performance of a solemn poUtical act, 
and not as states, that the people were asked to vote — at least by 
the vast majority of can^dates. Social policy and democratic 
institutions were put into the foreground ; greater unity seemed to 
be taken for granted. The National Assembly was the final authority : 
neither a body representing the states, nor ratification by the states, 
was to give validity to its work. (We show later how far the states 
gud states were consulted in the preparation of the Constitution.) 
All these factors contributed to centralize the Constitution, and con- 
tinue noviT to maintain and even promote it. Yet one other element was 
quite as important as all of these put together : the position of Prussia. 

Prussia’s Position. Prussia had made herself master of Ger- 
many, but her mastership was not unchallenged. In particular, 
Bavaria’s jealousy had never been stilled : nor were the states which 
23 
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had been absorbed by her, Silesia, Hanover, the Rhineland districts, 
quite happy within her conservative grip. Since 1917 the problem 
of Germany’s future had become very largely the problem of Prussia s 
future, for a Reichstag with large liberal and socialist elements in it 
accorded badly with a Prussian Parliament heavily Conservative, and 
the whole Reich was vitally interested in the outcome of the problem 
of Prussian electoral reform. For Prussia iu 1914 was over three- 
fifths of the total German territory, and more than two-fifths of its 
population. What was to be done with this great state ? If the old 
system had continued, either Prussia or the Reich must have become 
increasingly dissatisfied. It was already within her administrative 
power to modify almost as she wished the I'lTect of Federal laws. 
Her position as the central war-making state liad caused the exacer- 
bation of separatist fecUng, since all ills seemed to come from Berlin. 
Bavaria complained of ' Bfrlbteret', that is Berlin’s clumsiness, 
inefficiency, and favouritism. The parts of Prussia began to shake 
the framework which contained them- not unaided by Allied propa- 
ganda. In the Rhineland and Westphalia it was pretended that the 
disturbances at Berlin entitled them to form a separate state', and 
the bourgeoisie, the industrialists, and the Catholic Church saw great 
benefits in ’ freedom from Berlin ’. Both the Prussian and the Reich 
governments took a strong stand against such movements. 

There was no doubt that something would have to be done in a 
new Constitution to reduce the actual predominance of Prussia, even 
beyond the creation of a democratic basis which was to be common to 
the whole Reich. These separatist movements and the antagonism to 
Prussia gave Preusz his opportunity. Should the domestic institutions 
of Prussia be assimilated to those of the rest of Germany, her power de- 
centralized, then her own separatism was reducible, and the unification 
of the Reich promoted. All the signs favoured such a development. 

The result of all the constitutional discussions and projects between 
9 November, 1918, and 11 August, 1919, was the creation of a Federal 
state of such a high degree of unity that constitutional lawyers and 
political scientists find it difficult to supply it with a satisfactory 
name. It is variously called.* 

Naturally, too, the old discussions regarding the nature of the 
state have been assumed with even more than the old vigour.® But 
our concern here is rather with the institutions and their significance. 
We describe them in the order adopted for the discussion of the U.S.A. 
and the German Empire of 1871 : but it is essential to commence 
with an examination of Preusz’s projects and the controversies to 

*, * Cf. the variotiH Commentaries to lie referred to in future footnotes : Nawiasky, 
Der BundeMlaat aU Sechtsbegriff (1020) ; Ansvhutz and BUiingor, et at., in Vereini- 
gung der deatachtn StaatareedUMirer (April, 1924) ; Vloiner, Lukas ei al,, ibid., April, 
1929 (Vol. 6) ; and literature in llandbuch dee ikulschen Staaterechte, 1 (Ansehlitz and 
l%oma), 1930. 
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which they gave rise. Of course, our concern here is only with its 
Federal elements. 

The Original Draft. The Original Draft ^ b^ns with a 
practical reproduction of Freusz’s federal theory : ‘ The German 
Reich consists of its Member-states and the territories (Gebieten) 
whose populations desire admission into the Reich by virtue of their 
right of self-determination, and who are admitted by a law of the 
Reich Sovereignty belongs to the people ; and it is exercised in 
Reich affairs by the constitutionally appointed organs, and in state 
matters by the German Free States according to their constitution. 
(Observe the term.s Member-states to denote the status of obligation ; 
and Free states to denote the republican foundation of the .states !) 
The legislative and administrative competence of the Reich was much 
extended.- A President and a responsible Cabinet replaced the 
Kaiser and Chancellor, the administrative work of the President was 
transferrc'd to the Reich Departments, but Departmental Councils 
representative of the states would advise and comment upon their 
work. Tlien' would be no Bundesrat, only a Reichstag, that is a 
definite Reich institution, but composed of two Chambers — the 
Popular Chamber and the States Chamber.® Where the responsibility 
of executing Federal law was left to the states, they were to observe 
the directions of the Federal authority. The Federal government 
had the duty and the right to superintend the execution of such laws, 
and for this purpose could .send commissioners to the states who were 
to supply documents and all dessired information. (Here already was 
an attempt to remedy the loo.se admmistrative association of the old 
Reich, in which only diplomatic relations with the state governments 
was a permi-ssible mode of redressing maladministration. More was 
to come ! ) ‘In the case of maladministration culpable state officials 
can be proceeded ugain.st on the basis of the disciplinary rules for 
Reich Officials.’ (This was a very bold thrust at the states — at 
Prussia, also!) Next, it was provided that new states, within the 
Reich, could he created ‘ regardless of existing state frontiers ’ — by 
consolidation, or w'ithdrawal. (Here was an attempt to make the 
states subser\'ient to real rather than alleged ethnic and hifstorical 
groupings and economic circumstances, and also to pave the way 
for a dissolution of Prussia.) Fundamental principles of the form 
of government for the states were established : universal and direct 
franchise with proportional representation, responsible government, 

‘ Vorentwurf zur Verfawiung dm Deateohen Reichs Tom 3 Januar, 1019 (unpub- 
lished). Reproduced in Triepel, Qurllmsammlung ZMm Deulsehen SeichilaatsridU 
(3rd Kd.), p. 7. See also Walter Jellinek, Kerolution und Reictuverfasaung, Jatirbuch, 
1920, p. 46 ft. 

* (X. Arts. 3 and 4. All communirations became exclusively administered by 
the Beioh. In legislative matters only the competence was extended to insuranoe, 
health, press, meeting and association. Church and education, etc. 

' VoUethaua and SlaalaUmua. 
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local BeU-govenmient and electoral piinoipleB as for Hie state legi^ 
lature. A Supreme Court would take the place of the Bundesrat in 
political controversies. The state governments would have the ri^t 
to send representatives to the I^ch government to report upon 
drafts of laws and orders and to express the views of the states in 
the Reichstag. 

The Reichstag was to consist of two Chambers, the first composed 
of the representatives of the ‘ United German people ’. The State 
Chamber was to consist of the representatives of the German Free 
States to be chosen as the state legislatures decided. Then the 
Original Project proceeded that until the new Free states had 
been established the State Chamber should be composed of 
delegates, the number being given for each of sixteen areas — and 
these areas consisted of Prussia divided into eight, and other states, 
lumping old ones together, or cutting ofi parts of them, and including 
German Austria. But when the new Constitution should be estab- 
lished, there should be one delegate per million inhabitants ; while 
states with less than one million must share delegates with contiguous 
states, and no state might have more than one-third the delegates. 
(These provisions affected severely the status of the smallest states, 
and while seriously diminishing the representation of Prussia com- 
pared with the previous actual distribution of strength, it halved her 
representation on a basis of population.) Laws required the accept- 
ance of both Houses. Constitutional amendments required a two- 
thirds majority of a two-thirds quorum, and a referendum. 

Federal Execution was to follow upon refusal of a state to carry 
out its obligations. 

This Constitution was obviously and unapologetically far more 
unitary than that of 1871, Above all, the unceremonious refashion- 
ing of Germany into sixteen areas, hardly any of which coincided 
with the existing political areas, roused the acutest fears. 

The Original Published Draft. ^ With few alterations of 
importance the Draft we have spoken of was published on the 20 
January, 1919, The chief alteration was the omission of the sixteen 
areas. Thus the two Drafts are almost the same, and in reviewing 
the Unpublished, we have reviewed the Publi^ed, Draft. The 
Draft is preceded by a Memorandum of Explanation, and we must 
attend to its contents. It asserted that the old Reich was a creation 
of Bismarck, institutionally equipped for the hegemony of Prussia. 
It was founded upon the ‘hegemonial Particularism ’ of Prussia, and 
therefore was obliged to concede to the Particularism of the other 
states. The symbol of its spirit was the Bundesrat, and the effect 
of its operation, continual friction. The foundation of the new Ger- 

1 CL Baduanzeiger, 20 Jan. 1919 1 Furlita, pp. 15-21 ; Bloat, BedU uni BreiKdt, 
hf Ebigo neuu (1^), p. 868 fi. 
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man Bepublio must be an entirdj nnitaiy popular state founded 
on the ri^t of self-determination of the German Nation in its aggre- 
gate ; no representatives of the people were to take the place of the 
dynasties, but this was to be occupied by ‘ the national seU-conscious- 
ness of a self-organized state-people The fundamental tone of the 
whole memorandum was ‘ Be One, for you are One ! ’ The primary 
basis of the German people’s political system was not the states in 
a Union — but the historical fact of its political Unity. There is only 
a German nation ; there is no Prussian, Bavarian, Lippian, or Reus- 
zian nation. The obstacle to the recognition of this had departed 
with the dynasties. It had to be admitted that a separatist spirit 
was a part of the German character. It showed itself in the hostility 
to centralization, in the attachment to the peculiarities of its countries 
and races, in the pursuit of cultural variety, and placed special value 
upon self-government in commune and state.* This tendency ought 
not to be obstructed ; it ought rather to be encouraged. But — the 
states and the state frontiers had in reality nothing to do with this 
natural phenomenon. What were they ? Accidental arrangements 
of a purely dynastic family policy, everywhere capriciously intersect- 
ing the natural connexions of land and race, dividing the things which 
belonged together, and joining things alien to each other. They had 
always destroyed the possibility of German unity. Now let them be 
mastered ! The smaller states must join with their neighbours. Yet 
Prussia is the most difficult question. Better were it if there were 
no need to an-swer it ; but not to an.swer it is to ruin the new Con- 
stitution. ‘ For the continuance of a unitary Republic of 40,000,000 
inhabitants, within a Republic organized and independent of 70,000,000 
is clearly a constitutional, political and economic impossibility.’ Its 
unity is impossible to contemplate ; for either there must result a 
continuous battle between Prussia and the Reich, or Prussian 
hegemony. To divide Prussia is not to divide an inwardly united 
entity : it is only to loosen bonds which were forced by one part 
upon others. Prussia was the incomplete and incompletable German 
stete. Its purpose had been fuliillcd in taking the rest so far towards 
a United Germany. Now new methods were required to eomplete 
the task. If Prussian hegemony disappeared, Germany’s inter- 
national situation would improve, Particularist forces everywhere 
would be weakened. ‘ National German unity must weaken artificial 
dynastic Prussian unity.’ Then, the countries, the races, and the 
cultural and economic qualities in Prussia can find their direct 
expression in the Reich, ^eir equality with the other states ; while 
the Middle and North German small states can join together as prac- 

* PreuBziianthe aesdemio terms ‘ Kommunale and landtchafUiehe Verbande (oom- 
mnnal uid larger territorial asaooiatim) in the teal style of Qierke and the Otnotten- 
atbafi School. 
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lacable commonwealths, and the Reich be better able to balance 
agricnltiual East and industrial West. 

In such a scheme of territorial reorganization, the states would 
enjoy the highest possible amount of local self-government, which 
hitherto had been too large in Prussia, but too little in the smaller 
states. The Reich must have every function which falls naturally to 
the organ of a ‘ national community ’. In finance, especially owing 
to the burdens of the War, the priority of the Reich was indispensable. 
Yet wherever possible, in law and in administration, ‘ the peculiarity 
and private life of the local communities must be given free room in 
which their activity might be fruitful and in correspondence with 
their sentiments Hence, while some powers were exclusively in the 
hands of the Reich, others were to be concurrently exercised by States 
and Reich. 

Separatism Cries Halt ! The Draft evoked an indignant out- 
cry. The Socialist rulers of Bavaria were anxious to make use of the 
widest possible powers for the realization of their social policies, while 
the bourgeoisie desired separate and more favoured treatment of 
Bavaria at the Peace Conference. Non-Socialist Bavarians created 
the Bavarian People’s Party to secure the economic and financial 
independence of their state. ^ Baden and Saxony resented central 
direction, especially since this was carried out by radical elements in 
Berlin. On 28 December, 1918, at a conference of the governments 
of Bavaria, Wurtemberg, Baden and Hesse to urge forwaid the settle- 
ment of peace and the establishment of a National Assembly, declara- 
tions were made in favour of the unity of the Reich, against secession, 
yet Germany was warned of the ‘ ever more clearly perceptible dis- 
advantage of an exclusively central government, which would repress 
our state governments to the conditions of subordinate provincial 
authorities ’. A federal organ was considered es.sentiai. 

On the 20 January, 1919, the storm was let loose. Each State 
was prepared to see desirable territorial reorganization effected— but 
outside its own frontiers ; most were prepared for a carving up of 
Prussia, except Prussians. All desired centralization but not at their 
cost.® The result was a number of important concessions to the 
anti-unitarists.® (1) The territorial reorganization of the states was 
made more difficult ; but the states’ attempt to make it impossible, 
by leaving the Article as a mere permissive right of the states, and 
taking away from it all compulsion, was foiled. (2) The provisions 
regarding the form of government in the states were modified by 

* Salomon, Die Wahlprogramme, III. 

* For a daily commentary upon the oventei and controvonieij, PucUtz, Oeechichte- 
KaJender, should be consulM. Cf. also Haeker, FoederalislitcM Tendenzen im deut- 
eehen StaaMeben aeU dem Umeturze der Bismareleischen Verfauung (Bre^u, 1^8). 

* Cf. Triepel, QaeUeneammlung, p. 29J; Preusz, Stenographieehe Jieriehi der deuleehen 
ffatimutbKrnmmlung, 1910, edited by fleillron, 1, 90-1. Henceforward cit^ as 
Heilfrm. 
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omission of reference to local government, local police, and Parlia- 
mentary Committees of Investigation. (3) The clause relating to 
direct control over state officials concerned with the execution of 
Reich laws was omitted, and the whole process of Reich superintend- 
ence approximated to the indirect control of the old system.^ (4) 
The Bicameral Parliament of the Preusz Project was jettisoned, in 
favour of a Reichstag, consisting of directly elected members, and a 
ReicJisrat by its side (instead of Preusz’s Chamber of States) with 
greater powers than that body, and with the representation redressed 
in favour of the smaller states.- Yet the Central Government was 
not greatly embarrassed by this arrangement.^ (5) The State Com- 
mittee attempted, but i/nsttccessfullff, to maintain the representation 
in the Rcichsrat on its old basis by an amalgamation of principles of 
representation, but only for states with over a million inhabitants ; 
since the new principle of repres»“ntation according to population 
threatened them with lesser weight, and at any rate, an alteration 
of their former strerngth. Prussia limited to one-third in such a 
system would have been pecuharly placed in the event of territorial 
reorganization of other states. The Reserved Rights of certain states 
were reintroduced.* Thus there was a notable modification in a 
direction contrary to luiity, but in these points only. The rest of 
the Draft made for unity. It is worth obser\Tng that in the Draft 
which wont before the State Committee there was inserted a preamble 
very reminiscent of the Preamble to the American Constitution, and 
emphasizing the lenity of the people as the basis of a new Federation.® 

Towards a Unitary State. The Diaft was introduced into the 
National Assembly, and consigned to the Constitutional Committee. 
Now the party compo.sition of the A.ssembly and therefore of the 
Committee, governed the treatment the Draft received, and on the 
whole this contributed materially to reducing the state-rights elements, 
and to re-emphasizing the unitary character of the Constitution.® The 
legislative powers of the Reich were increased, but only after the 
Constitutional Committee of the Assembly had repaired the ravages 
of the State Committee which destroyed Preusz’s plans for a large 
field of exclusive legislative and administrative Federal powers. 

» Cf. Art. 14. 

•Art. 18. When PreuhS introduced tho proj«t into the UBsembly he said that 
BO far there had only been a battle of outposte, but an obstinate battle. 

• Prens/., p. 412. * .Xrt... .% 80. 87, 90, 102, ItW. 110, 117. H8. 

• Cf. IhvuBZ, KomtnrnUir ; Jtiiik und Ijandir, edited by .\n»cliutz. 

• The majority and Independent Socialists sought for the umtary state lar^y 
to implement their social and economic programme ; the Democratic Party haned 
back to the traditions of liberalism of 1848, and sought the ' decentralized anitary 
state ’, the Centro Party was divided in its attitude to the Prussian problem, but 
was generally for greater unity than under tho old constitution (with the ezeeption 
of tho Bavarian People’s Party) ; the Gorman People’s Party wore more separatist 
than the Democrats, but incUn^ towards unification. Only the Bavarian People’s 
Party and the German Nationals looked backwards, and each for different reasons. 
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Territorial Reorganization. Article 18, on the reotgaaication 
<rf the states, caused bitter controversj. Its form. Article 18, as 
reported from the Constitutional Committee, was the victorious result 
of the centralizers, after a tremendous and close battle.^ In this battle 
Prussian fears of division had again been vehemently expressed ; but 
the genera} common sense of the Committee had been won by the 
assent given to the general proposition by the small states, and the 
arguments of Preusz, that toritorial reorganization would take place 
gradually and for proven cause, and that this would be promoted by 
a special administrative department for the study and encouragement 
of beneficial reforms. In fact, before the Second Reading in Com- 
mittee, owing to the protests of the Middle States and of Prussia, 
the government were obliged to amend the Article by (1) making 
reorganization depend upon the preliminary assent of the territories 
concerned, and (2) requiring a constitutional amendment, instead of 
an ordinary law, to overcome the refusal of such assent. Preusz also 
comforted himself that, in any case, in diflicult reorganizations, public 
opinion would be so strong that there would be a two-thirds majority 
in favour of the Reichstag, or a majority in a popular referendum.* 

In the Full Assembly the Article, now as No. 18, came under 
cross-fire ; the Conservatives absolutely denied the right of territorial 
reorganization without the assent of the states concerned, the govern- 
ment coalition asserted the right of the Reich to produce a reorganiza- 
tion against the will of the states by simple law. A complicated 
compromise was concluded after difficult negotiations, but it could 
not endure, for it had excluded the power of the Reich to take the 
initiative in reorganization when the states refused to budge, and too 
many other obstacles were erected in the path of reorganization, as 
perusal of the Article amply shows. A fresh compromise had to be 
made on the Third Reading * — on the whole very much in the favour 
of the Central Authority. 

We will consider its terms and operation presently. Knough here 
to say with Anschutz and Poetzsch : ‘ The victorj' of the idea of Unity 
over the territorial supremacy of the member-states is patent And 
this is only one symptom of the general change of nature of German 
Federation in 1919. 

* Cf. Berieht uml Protokott, p. 43. Uete, ProfeBsor Bejorle, of Mtlncben, of the 
Centre Party and a etrong eupporter of Bavarian rights, attempted to secure the 
oontinaance of reserved rights. The only argument of substance seems to me to 
be his insistence on the strong sentiment of ovarian people in their favour, espeoi- 
ally in the matter of the army. There is no doubt from the speeches of this and 
other Bavarian representatives, that national pride was at the Imsis of the attempt 
to maintain separate rights. It was attempt^ to raise the plea that the reserved 
ri^its were owned by treaty whose sanctity must be preserved. 

* Preusz : ‘ In order to avoid a protest of almost every German state against 
the Pederal Constitution 1 recommend the inclusion of the term “a constitutional 
amendment ” in spite of all opposing oonsiderations.’ — Protokoll, pp. 430, 431. 

* Heilfron, p. 2142 ff. * Ansohtltz, Die Vajauung, p. 205. 
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Let UB now ocmsider its other aspects, and in particular : 

1. The Presidencj. 

2. Legislative Powers. 

3. Administrative Powers. 

4. The Judiciary. 

5. Eepresentation of the States and Reorganization of their 

territory. 

6. Finance. 

7. Form of the State Governments. 

8. Survey, and problems. 

The Presidency. Instead of the Presidency being perpetually 
vested in the Prussian dynasty, it is open to any German citizen ; 
it is elective not hereditary. This was a heavy blow at the moral 
authority of Prussia in the Federation. Nor is the Chancellor any 
longer the creature of the President, but the creature of the Reich- 
stag,^ a body which has taken over the sovereign position hitherto 
occupied by the Bundesrat. 

Legislative Powers. We have already observed that the 
Reserved Rights were abolished ; hence the new Constitution divides 
out the plenitude of state powers, without reservations special to any 
particular state. The jurisprudence of the old Constitution held that 
the Reich possessed only the powers expressly and indubitably trans- 
ferred to it, while the rest a contmrio belonged to the states ; and 
though this doctrine was pronounced as inappUcable to the new 
Constitution, its contrary, that silence favours the competence of the 
Reich, has not been admitted. Hence the Reich has o^y the powers 
expressly given to it, and any others which can be proved to follow 
from it closely, although there is no ' necessary and proper ’ clause 
in the German, as in the American, Constitution. 

The competence of the Federal authority is immensely extended, 
until the independent activity of the states is almost entirely at its 
mercy— legally. Firstly, both the Reich and the States are subject 
to the FundametiUd Rights of the Second Part of the Constitution, 
and many of these are regulated by Federal law, for example, 
administrative jurisdiction, the law of property, and so on. Secondly, 
the Federation receives powers of two kmds. Exclusive and Concur- 
rent, and both make lists of formidable scope,- so intricate, also, that 

* Cf. Chapters on the Executive, injia. 

' By Art. 6 : ‘ The Federal Government has sole legislative power as ^ards : 
Foreign relations ; colonial affairs ; nationality, right of domicile, immigration, 
emigration and extradition ; military orgamzation ; the monetary system ; the 
cnatoms department, as well as uniformity in the sphere of customs and trade, and 
freedom of commercial intercourse ; the postal and telegraph services, including the 
telephone service.* 

By Art, 7 : ‘ The Federal Government has legislative power as regards : Civio 
lights; Penal Power; Judicial procedure, inolud^ the carrying ont of sentences, 
as wdl as oliioial co-operation between authorities : the passport office and the poUoe 
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them is less clarity of distinction between Federal and State functions 
in this than in any other Federal Constitution, and this largely through 
the Concurrent Powers. These are exercisable by the Reich at its 
discretion, and until it regulates any subject within its competence, 
state law is valid, but when the Reich legislates state law can only 
be passed within its terms and in consonance therewith.^ If the 
Reich law is withdrawn the state recovers its power to legislate.^ 
The Concurrent Power to legislate falls into two classes : Free and 
Conditional. In the first class are the powers enumerated in Article 
7, in which the Reich is free to legislate as it wishes, and os it can, 
given the political conditions. In the conditional set of powers, in 
Articles 9 and 10, the powers of the Reich are limited : in Article 9 
by the terms, ‘ where there is need for the issue of uniform regulations 
the Reich has legislative power as regards the promotion of social 
welfare * and the maintenance of public order and safety ’, and more 
particularly in Article 10, where the Reich is given the power, by 
law, to establish ‘general rules’ {Grundsatze) on a certain number 
of subjects.* 

Now, whether the Reich uses its disrretion properly or not, as 
permitted by Article 9, is not reviewable by any court of law.* These 
powers are very wide indeed, and Anschutz suggests that they were 
inserted in the Constitution as the neairest possibh' compensation for 

Bupervision of foreigoon ; the poor-law system and the provision for travellers ; 
the press, trades-unions and tho right of assembly ; tho population question, and 
the cart of motherhood, infants, children and young persons : the health and veteri- 
nary departments, and tho protection of plants against disease and damage from 
pests j labour laws, the insurance and protection of the workers and employees, 
together with labour bureaux; the organization of comiwtent representation for 
the Federal territory ; the care of all who took part in the War, and of their dopen- 
dante ; the law of expropriation ; tho formation of asNoeiations for dealing with 
natural resources and economic undertakings, as well as llio production, preparation, 
distribution and determination of prices of economic coinmiMlities for common use ; 
commerce, the system of weights and measures, the issue of paper money, banking 
affairs and the system of exchange ; traffic in foodstuffs and luxuries, as well as in 
articles of daily necessity ; industry and mining ; insurance raattcni ; navigation, 
deep sea and coastal fishery ; railways, inland waterways, motor traffie by land, 
water and air, as well os the construction of high-roads, so far as this is concerned 
with general traffie and home defence , theatros and cinemas.’ 

By Art, 8 : ‘Further, the Federal Government has legislative power as regards 
taxes and other souroes of revenue, in so far as they are claimed wholly or in part 
for Federal purposes. Where the Federal Government demands taxes or other 
sources of_ revenue hitherto appertaining to tho various States, it must take into 
consideration the maintenance of the vitality of those States.' 

r Cf. also Art. 12. 

« Meyer-Anschiitz, p. 716 ff. ; Anschutz, op. cit., Art. 13. 

* Foreign Offioe translation gives ‘ sanitary ’. 

• ,* = The rights and duties of religious societies ; public instruction, 

including universities, and the department of scientific literature ; tho rights of tho 
officials of all public oorporatioiia ; the land laws, the distribution of land, questions 
Mardira colonization settlomenta, tho tenure of landed property, the housing ques- 
tion and the distribution of tho population ; questions regarding bnrial. 

Triepet, Streitigkeitea zwitthen Iteich und LUniem (1923), 
p. 100 ; Lassar, Handbudi dea daUachm Staatareehia, I, p. 307. 
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the non-mclaaion of the power to extend Federal competence by an 
oidinaiy, and not a constitutional, law. It would, in fact, require 
exceptional conditions for the powers to be at all widely applied ; 
Opposition groups could easily obstruct such an encroachment upon 
the sphere of the states. As regards the ‘ general rules ’ or ‘ norma- 
tive ’ legislation of the Reich, the intention is that the Reich limit 
itself to laying down ‘ general, guiding clauses, main lines, the detailed 
application of which, their elaboration in special points, can be capably 
and desirably undertaken by the individual states, especially from 
the standpoint of their adaptation to the special conditions of the 
various states However, law made in this way by the Reich is 
sound and binding upon citizens, as well as controlling principles for 
the Reich and the States as entities, in spite of the protests of Prussia 
and Bavaria against such an interpretation.^ The Constitution 
further provides the Reich with a special veto over state ‘ laws regard- 
ing the socialization (V erqeselhchafhtfig) of natural resources and 
economic undertakings and the production, preparation, distribution, 
and price-fixing of economic commodities for the community’s use ’ 
so long as the welfare of the community is afiected. 

It is clear that the hand of the Reich is everywhere, and this in 
the more fundamental of state activities. Economically, culturally, 
ill her representative and administrative institutions, in the founda- 
tions of the educational system, in the matter of general civic rights, 
Germany is one, or far on the way to becoming one ; and the battle 
provoked by the division of powers is, in theory, between the con- 
ception of the Reich as a Federation and the Reich as a Unitary 
State with decentralization to Regions. 

Now, as we shall show presently, the Reichsrul is no longer an 
authority which can frustrate the Reichstag on behalf of the states 
and their competence, and, therefore, the centralizing forces continue 
to exert their influence — especially are the nation-wide parties and 
the great industrial, commercial, financial and other associations the 
protagonists of central government. In Foreign and Mditary and 
Naval affairs, and Transport, in Social Welfare and Labour Law, in 
the Regulation of Industry and Commerce, in Agriculture, and even 
in Religion and Education, the Reich has undertaken far-reaching 
legislation, and will, without doubt, proceed much further. 

Doubts or disputes whether a regulation under state law is com- 
patible with Reich law are decided by the Supreme Court of State 
at the suit of the competent Reich or State central department. This 
is very different from the situation under the previous constitution, 
since no ooiut was then entrusted with a direct decision on the com- 

> Anaohutz, p. 60. 

' Cf. Foetzsch, Hanikommtniaf, p. 46 ; Stisr Somlo, I, 387, and Flussian 06er- 
veruaUungtgeriM, 24 Feb. 1926. 
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putibility of state with Federal legislation: the ordinary oonits 
determined this indirecdy as an incident of a challenge to the validity 
of a rule. Now there is a direct challenge and a special court. 

Administrative Competence. The Articles which govern the 
power of the Beich to cany out its own laws are principally 14, 16, 
16 and 77 ; and they attempt to combine Federal strength with 
considerable flexibility necessitated by the force of separatist senti- 
ment and consecrated by the law and habits of the old Constitution. 
Let us consider the first three articles. They say that Federal Statutes 
shall be carried into execution by the state authorities, unless these 
same statutes decree otherwise ; but that the Federal government 
niperintends the afiairs which derive from its legislative power. It 
should be noted that under the old Constitution the power of super- 
intendence where no law had been passed was disputed ; but jurists 
now hold that the history of the present Article proves clearly that 
the Beich may superintend anything within its competence whether 
it has legislated or not.‘ Everything, of course, turns upon the 
machinery of superintendence ascribed to the Beich. This is roughly 
indicated in Article 15 : ^ 

' In 80 far as the Federal Laws are exeroisable by the statu authorities, Me 
Seiek can issue general instructions. The Reich is empowered to send com- 
missaries to the state central departments and with their oRrooment to the sub- 
ordinate authorities. The State governments are obliged, at the request of the 
Reich government, to amend any defects which have become apparent in the 
execution of Reich laws. In the case of differences of opinion the Reich govern- 
ment as well as the state government can call for the decision of the Supreme 
Court of State, unless some other court has been provided for by Reich law.’ 

Quite a diSerent system has replaced the previous four methods 
of Kaiser and Bundesrat. Control is exercised by the Reich Cabinet 
operating through the Departments and their inspectors, and disputes 
are settled not by a body, like the Bundesrat, founded to main- 
tain state independence, but by a Court appointable mainly by the 
Central authority. How far this method of superintendence will be 
more effective than the old depends upon two things : the personal 
nature of the Court to settle disputes, and the eictent to which the 
Reich has the power of direct contact with the inferior departments. 
The first may be confidently expected to subserve the purposes of 
Federal administration. The second has given rise to controversies 
not calculated to strengthen Federal superintendence. Anschutz, for 
example, holds that there is superintendence as regards the state 
governments only, not as regards the servants of the state govem- 

* Cf. Triepel, atreUigkeiten, p. 68 ; Ausohiitz, p. 74 ; and see impoTtontly Ber. 
uni Prot; p. 80 ff. 

> Cf. Rudolf Kuhn, Die Seehtsaufsicht ubtr die Lander (1921) ; and Ansohilto. 
Bandbueh ies deutsehen Staalsrecht, I,p. M3 ff. 
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xnenbR ; ^ idiile Tiiepel and Oinse hold that the sentence legaiding 
‘ general instmctionB to the state authorities does not specif 7 which, 
the higher or the subordinate, and therefore that the Reich may act 
directly upon any authority it chooses.® Preusz was of the opinion 
held by Anschutz.® 

Practice has developed in three directions ; the inclusion of detailed 
rules in various Reich statutes, the appointment of commissaries, and 
the establishment of authorities reg^arly to co-operate with and 
superintend the state departments. The Financial Laws, the Civil 
S^vice Laws, the laws on Unemployment Exchanges and others, lay 
down general rules within which the state governments must act, or 
fix upon some special authority (like the Reichsrat or a special arbitra- 
tion court) for the settlement of certain quasi-legislative matters like 
municipal loans or civil servants’ salaries, or they associate the Reich 
Departments directly with the state departments in the administra- 
tion of certain subjects, e.g. in the case of social welfare, or require 
regular information from the states. The appointment of commis- 
saries to inspect state administration has been rare and has only 
occurred on exceptional occasions when civil disturbances have 
occurred in a state, or when, as in Saxony, in 1924, complaints were 
made about the administration of unemployment relief — but even 
this was due rather to a dispute on the interpretation of the statute 
than to incompetent execution. The Reich directly superintends in 
many cases, e.g. electricity, railways, canals ; and, in the case of the 
regulation of the labour market and unemployment insurance and fac- 
tory legislation, the entire administration has gone over to the Reich. 

The administrative power of the Reich, in short, seems to have 
been exercised, either in the way, well known under the old consti- 
tution, of applications to the state government, or of the judicial 
settlement of disputes by certain courts, or the entire assumption of 
administrative power by the Reich. The j udicial settlement of disputes 
(Art. 13, para. 2) has operated through a special branch of the Reichs- 
geruM,* and through the Reichsfinanzhof in about a score of cases. 

The power to assume detailed administrative responsibility is given 
to the Reichstag by Article 77 : ‘ The general administrative rules 
needed to execute the Reich statutes are made by the Reich Govern- 
ment, unless the law otherwise determines. The Reich Government 
needs the assent of the Reichsrat, if the execution of Reich statutes 
belongs to the State authorities.’ This power of the Reich has been 
used for the creation or extension of Reich Departments with their 

* Anachatz, p. 76. We have already ooouneiitpd upon the new terms, indirect 
fend ‘pervasive’ or ‘permeating’ supervision — ivrbandmufticht and dHTehgraftxdt 
ttuftitU, as treated by Ansohiitz. 

* Trienel, p. 86 ; Giese, Xom mentor, Ko. 2, Art. 15. ’ Btriehi und PmtohM, p,4S9. 

* Cf. BOK., 1^, p. 610. Gesetz zur Ausluhrung des art. 13, aba. 2 dra Ver- 
ffesfeung (8 April 1020). 
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own local organization as in Social Welfare, the Coal Commission, 
Disannament, Potato, Wheat and Sugar Departments, Labour 
Exchange Department, Juvenile Welfare Bureau, and Emigration 
Department. Various of the activities of the Ministry for Economic 
ARairs and Ministry of Labour ramify through the Federation in the 
same waj . The administrative rules have poured fast and funous 
from these departments. 

All this has, of course, been encouraged by the obvious necessities 
of each particular subject of administration for which large-scale 
organization and uniformity are essential ; it has been required by 
national financial stringency, and enforced by the financial supremacy 
of the central govermnent and its control over certain funds like those 
for the promotion of education.^ This, however, does not completely 
describe the extent to which the administrative power of the Centre 
has increased. A number of subjects come directly and completely 
under the Reich. These are foreign affairs, military affairs, railways, 
and posts, telegraphs, and customs. 

Thus the distribution of administrative powers is very compli- 
cated, the location of administrative responsibility being in most 
cases (excepting for Foreign Affairs) not determinable, without close 
inspection of the various Reich laws relating to the subject and the 
combination of powers given to the Reich by the Constitution. This 
complexity is increased by two farther principles : that which permits 
the states to transfer adnunistrative competence over powers within 
their own field to the Reich, “ and Article 16, which requires that 
‘ officials entrusted with the direct Reich administration in the states 
shall be as a rule citizens of those states The matter is even further 
complicated by the statutory devolution of administrative powers to 
the Reichsrat which we shall discuss in a moment. 

The Administration of Justice. In the distribution of judicial 
powers the new Constitution, Section VII, and Articles 102 to 108, 
made little advance upon the old. A weak attempt tf) take over 
completely the judicial powers of the ordinary courts was heavily 
defeated by the representatives of all states, and the Article 103 that 
‘the ordinary administration of justice is exercised by the Reich 
Supreme Court and the Courts of the States was intended to continue 
the old system.* 

Two novelties appear. First, the establishment by the Constitution 
(Art. 107) of Administrative Courts : ‘ In the Reich and the states 
administrative courts must be established, as regulated by law, for 
the protection of the citizen against regulations and decrees of the 
administrative authorities.’ The significance of this article is 

* Cf. Nawiasky, Orundprebteme der Beichmerfciasung ; Lassar, Hdcharigmt Var- 
vxdtung unkr der WeimaTer VerfoMung, Jahrbuch da OffaUlichen Jieehta, XIV (1926). 

* Aocompliahed by particular statutes. ' Cf. Lassar, op. oit. 

* BtrieU und BneioiaU, p. 363. 
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explained in the Chapter on Legal Remedies against Public 
Administration. 

The second is Article 108 : ‘ A Court of State {StaatsgeruMhof) 
shall be established by a Reich statute This is a tribunal for the 
trial of constitutional issues of the first rank, and these are : 

(а) Impeachment by the Reichstag of the Reich President, the Imperial 
Cheuicellor and Reich Ministers for criminal violation of the Constitution or 
statutes of the Reich. This follows from Article 59 of the Constitution according 
to which the resolution for impeachment must b<' moved by at least 100 members, 
and needs the assent of a majority as for a constitutional amendment, that is, 
a two-thirds majority in a quorum of two-thirds of the membership of the House : 
also similar impeachments in the states if they declare the Coiut> competent by 
statute. 

(б) Diffen-nces of opinion regarding maladministration of Reich statutes by 
the states, suit being made by either Itcich or state government, providing no other 
court is designated for the purpose by the statute. This from Article 15 of the 
Constitution. 

(c) Disputes regarding property in cases arising out of territorial reorganiza- 
tion of the states (Art. 18, Clause 7, Constitution). 

(d) Constitutional conflicts within a state in which no Court exists for their 
settlement ; * also conflicts of a non-private nature between states or between 
the Reich and a state • (Art. 19, Constitution). 

(e) The rights of the Reich in disputes about its powers of expropriation and 
its authority regarding the railway system ; the conditions of transfer of the post 
and telegraph system, the state railways, canals and seecierAen, from the states 
which possessed them hitherto (Arts. 90, 170 and 171) ; and differences of opinion 
arising out of the treaties relating to the transfer of these and similar institutions. 

The Constitutional Article was followed by the Law relating to the 
Court of State of July, 1921,“ which embodied the list of powers we 
have already indicated, and dealt with the composition of the Court 
for various rlasses of cases. 

This court had no model in the old Constitution, if we except the 
power of the Bundesrat to lend its good offices for the settlement of 
constitutional conflicts witliin such states as had no appropriate organ 
in their constitution.* Other disputes, as between Reich and States, 
could, and did, also come before the Bundesrat. However, no court 
of impeachment for Ministers existed. In the creation of the new 
Constitution the principle present in mo.st modern written constitu- 
tions, and in the conventions of the British Constitution, of legal as 
well as political responsibility of Ministers and President, was adopted, 
not, as we amply show in the chapter on the Executive, that it is of 
everj’day importance. 

The mixture of functions assigned to this Court necessitates a 

* Thrac are not disputeB arjaing merely out of any violation of the Constitution 
but only conflicts between Parliament and Government. Cf. Ijsmmers, Oe»eb iber 
den Staaiegeriehlahof, p. 73, note 7. 

* Cf. esp. Triepel, Streiligkeiten (cited above). 

* Oesotz uber don Staatsgorichtdiof, 9 July (KQBl., p. 905). 

* Constitution of 1871, 76. 
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vanable cranpositiotL Aocoidmg as it applies itself to one or the 
other of its subjects,^ it inolndes matters which axe pr^ominantiy 
of parliamentary importance, and others the nature of which suggests 
their classification within a court of administrative law. Hence the 
Court bifurcates : for impeachments it is part of the Supreme Court, 
for all other matters it is part of this Court only until a Reich Adminis- 
trative Court is created (and this has so far not been established) 
and its composition appropriately changes. ‘ 

The power of the Court to settle disputes between Federation and 
State is an interesting and important innovation. Under the old 
Constitution the states were sometimes judged by the Reich without 
appeal to a properly constituted court of justice, or the Reich was 
successfully defied, since appeal to the Bimdosrat was an appeal to a 
political body the members of which had a personal interest in the 
result. The character of the new Federation made such a method 
impossible. A central authority to guard the spirit of the Constitution 
was imposed by the facts of the situation. To whose advantage this 
arrangement wiU redound is yet to be seen — manifestly, if we are to 
be guided by the experience of the Supreme Courts of the U.S.A., of 
Australia and Canada, it depends upon the mentality of the judges 
and the accessibility thereto of the ^ts of evohing civilization. In 
this court the Constitution has added, to its statesmen in Parliament 
and the Cabinet, one more group entrusted with high decisions which 
are couched in judicial form, but wliich, without any doubt, are 
super-legislative, and the function is not exercisable, as intheU.S.A. 
Supreme Court, by the roundabout method of judicial review, but 
by the direct claim of state upon the Reich or the Reich upon a 
state. 

' C{. Lammen, op. rit., p. 17, note 6. 

* In the fint caee (Arts. 3-G) the Court i» eompoaod of the President of the Supreme 
Court as Chairman, and one member each of the Prusaian AdmmistratiTe Court, 
the BaTarian Supreme Court, and the Hanseatic Supreme Court, a German barrister, 
■ad ten others. The judicial members are chosen for the length of their service in 
their own court by the presiding couneil of that court, the Iwrrister is chosen by 
the presiding committee of the Barnsters’ Council at the Supreme Court for the dura- 
tion of his membership of the German bar, the other ten are eleeted five by the Reich- 
stag and five by the Beichsrat at each new legislature, any German over thirty being 
eligible except members of the Government, of tlio Reichstag, the Reichsnt, the 
Beichswirtschaftsrat, or State Governments, Parliaments or ^ates. Then there 
is a mixture of judicial and lay elements and the exclusion of any who might be in 
the position either of complainants or defendants. Procedure, of course, follows 
dosely that of the ordinary criminal courts (Art. 0) ; the Court has full powers over 
witnesses, discovery and production of evidence. The Court, finding a person guilty, 
may declare that he has forfeited his office. Pardon is possible only with the assent 
of the Reichstag. In the Second Class of cases — all except those under (a) — there 
are variations, the Court is composed of the President of the Reich Administrative 
Court, as Chairman, three Supreme Court councillors, and three councillors of the 
Reich Administrative Courts, for (h), (c) and (d) ; and for oases under (e), the Presi- 
dent of the Reich Administrative Court, no Chairman, one Councillor each from 
the Reich Supreme Court and the Reich Administrative Court, and four others chosen 
by the Reiofastsg and the Reiohsrat. 
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Is such a wide power as this seems to predict desired in Germany ? * 
Opinion is divided ; some wish it to be narrowly interpreted, others 
caimot avoid the thesis of a liberal interpretation ; * the most authori- 
tative, as the most complex, opinion is Tricpcl’s, to whose work on the 
subject the student must be referred ; but one comment of his is of 
such enlightening interest that it must be reproduced : 

‘ With the discarding of the Kaisership, the Bundesrat and all the other 
institutions which were at once the supports of Prussian hegemony and barri- 
eadrs against attacks upon Prussia's ptjsitiou as a great power, the situation 
altered at one blow. (The situation h^ been that in the Confederation of 1866 
and the Empire of 1871 Prussia had rejected any vesting of the settlement of 
disputes in a neutral court.) Prussia is forced into a pasition of dcfencelcssness, 
and is even tlueatened in its character as a state. It must look to its security. 
It seeks the establishment of a Court of State. Thus Prussia is forced by need, 
in an important question, to advocacy of a policy of separatist defence against 
the operations of a limitless unitarism.’* 

Representation of the States. The tendencies towards unitarism 
were strong, but not strong enough entirely to overcome the demands 
for a body especially to represent the statos and to obtain for them a 
power to influence the creation of fetleral policy. Preusz's original 
proposal for a SlnaUnhuat based upon repre.sentatives chosen by the 
state Irgial/tlitres, to act freely, not being bound by instructions, and 
for councils of state repre-sentatives to advise the Reich Departments 
on legi.slative projects and administrative rules, was rejected as 
destructive of state individuality and as a threat of party domination 
of the Second Chamber, in favour of a more sub.stantial guarantee of 
state signiflcance — that is, a real, if weak, body representative of state 
gowTHinenis. The reporter of the draft sent by the Constitutional 
Committee (in which mighty battles had been fought) to the full 
Assembly said,® 

‘ The Committee has arcopt«l the constitution of the Rcichsrat to maintain 
the organic connexion of the Keich with the individual .states, and thus it has 
expressed the sense of historical evolution and the living necessities of the Federa- 
tion. Tills Koichsrat is, however, not intended to be cither a First or a Second 
Chamber, or a Parliament or a House of States,® but a body to represent the 
German states in the legislation and odininistration of the lieieh. The Keichsrat 
— recognized by all parties of the National Assembly ns a necessary and useful 
organ — ^is at once an institution of the Reich as well as an organ of the totality 
of states with a eonstitutionally complete double status.’ 

Before we turn to consider the composition and power of this body, 

* The work of the Court up to 1824 is summarized in Foetzscb, Vom StaataUben 
vnter der Wamarer Verfdaaung, Jahrbuch dta Offmtikhen Karhia, XIII (1925), 243-8. 

* Wittmayer, Die II eimart Prr/ossimj, p. 246 ft. 

* Poetzsch. JJaiultomnmttar, .4rt. ItW. 

* Triepel, Streitigheilen, p. 117. 

* Conrad Haussmann, Second Reading, 2 July 1910. 

* i.e. no doubt, equal in power and operating with a single view to benefit the 
states. 
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ft few woids nifty be said in general about its political position in 
comparison with the Bundesrat under the old Constitution. 

(а) Though strong, it is distinctly inferior to the Reichstag — which 
emanates from popular election over the whole tenitory of the Reieh 
— in political authority and constitutional power. The centres of im- 
portance lie in the Government and the Reichstag whose confidence 
is necessary to its existence. Under the old system the Bundesrat 
was predominant. 

(б) The Reichsrat is not the centre of the activity of an Imperial 
Chancellor working without substantial responsibility to any one but 
the Emperor, but it is dominated by the Government, which, again, 
is a creature of the Reichstag. 

(c) It has not the wide power to issue .administrative rules and to 
arbitrate in disputes between the Reieh and the states. 

(rf) It is not the representative of monnrehs and princes but of 
Governments (in the states) popularly supported and controlled. 

Very clearly it mirrors the pronounced rise of uuitarism ; and its 
character is perhaps best expressed by the dictum that it is a ‘ body 
representing the states attached to the F(“derivfiou for Federal pur- 
poses and not at all an organization of the stales for state purposes 

Composition. Article 61 says ; 

' In the Beichsrat every state has at least one vote. The lar^jcr states have 
one vote for each 700,000 inhabitants. A surjOub of at least 350,1)00 inhabitants 
is taken as equivalent to 700,000. No country may bo roprchontoU by more 
than two-fifths of all the votes. . . . The distribution of votes is rc-aiilnted 
by the Beiebsrst after every general census.' 

Until March, 1 921 , this article read : 

' The larger states . . . have one vote per million inhabitants, A surplus 
which at least equals the population of the smallest state is taken as equivalent 
to a full million.’ 

The amendment ® was made in order to increase Prussia’s votes 
so that the division of one-half of them among her provinces would 
give them exactly one vote each. Tliis wc explain presently. 

Preusz’s attempt to group the smallest states and give them 
combined representation was foiled, and the disputants gradually 
worked back to the graduation of the old system, except that its basis 
was altered : instead of being a permanent arrangement, which 
stereotyped the results of the movement for and against the federation 
and the varied dignity of each state, the new order made population 
a developing factor, the basis of present and future representation. 
The full sigmficance of this is only comprehensible in the light of the 
fact that large territorial reforms were envisaged, and that the present 
movement for such reforms will certainly take progressive effect. 

* Quuok, Heilfmn, p. 1344. • ROBl., 440. 24 March 1021. 
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The lepresentation based on the latest census, of 1926, is given below,^ 
which also serves to show how petty are some of the States — which 
have all the form and panoply of full-blown republican states. 

The states arc represented in the Keichsrat through members of 
their governments, and may send as many representatives as they 
have votes.'^ Now this closely follows the practice of the old Bundesrat, 
the delegates to which were chosen by the Government of the states, 
though at that time the government consisted of forces not entirely 
popularly controlled. However, the essential element in the previous 
situation is reproduced ; the members of the Reichsrat are neither 
elected at large like American or Australian (Senators, nor cliosen by 
the members of the state legislatures as in America before 1913, but, 
as before, they are directly appointed by the state governments. 
Although the Article says that the states are represented by members 
of their governments, this means only that Ministers nunj be chosen, 
but it does not exclude representation by officials of the states, and, 
in fact, in most states the pressure of governmental afiairs normally 
compels the govenmienta to designate high officials as state repre- 
sentatives.® But members of the governments speak in the Reichsrat 
in support of their state’s attitude on the more important occasions. 
There is still the flavour of ambassadorship about Reichsrat repre- 
sentation, the term Iluiiiitlx coltmac/Uigier used to distinguish the ‘ full 
plenipotentairy ’ from his deputies, and the title conferred upon 
these by many states, of ' ambassador extraordinary ’ (aiisserordent- 


liclwn (lesnndter), supports the illusion. 
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• Those figures hold good until 1 April 1929 (Union of Prussia with Waldcck).’ Cf. 
Poetzsch-Hefltor, Vom Staatslrbon untor dor Weimarcr Verfassung, Jahrbueh det 
Offmmchrn SecMs, XVIT, 1929, p. 109. 

» Art. 03. 

* Cf. Anschufr, p. 203 ; Preusz, Berichl ami PrntolxiU, p. 152 ; Held, Der Seichtrat, 
p. 23. 
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Under the old constitution, representatives were bound by instruc- 
tion ; whether they are now, legally, is a widely disputed question. 
PreuBz attempted expressly to settle this in the negative,^ but the 
most that could be achieved was the omission of the prohibition with- 
out, at the same time, the afSrmative statement that instructions were 
compulsory. Hence, it is left to the states to determine ; and, thus 
the situation closely, if not entirely, approaches the old system : the 
representatives are accredited by the state governments, responsible 
to them, and are therefore bound by instructions — and the bond is 
the more legally secure since it is argued by high authorities that a 
state cannot divest itself by statute of the right to command the 
actions of its representatives.® Yet others, like Giese, argue that the 
representatives may speak and vote in their free discretion, and thcii^ 
argument follows that of Prcusz, that as members of the state govern- 
ment itself they cannot be bound, since it would be a case of the 
binders binding themselves. This docs not square with the facts. 
It seems to me that where the representation is devolved to an 
official or other person, not an actual Minister, in a commanding 
position, the representative cannot avoid being bound either by the 
views of his colleagues, if he is a Minister, or by his superior if he is 
an official. It seems proper also to say, with Anschiitz, Billinger 
and Held, that the instruction is a domestic concern of each state 
and not of the Reich. In the Hildebrand Cage, Hildebrand, a Social 
Democratic Representative of Wurteniberg, who voted against his 
instructions on party grounds, was publicly reprimanded by tho 
President of his State.* 

Prussia. As a rule then all states cast their votes uniformly, 
although the constitution is silent on the subject. This arrangement 
which conforms to the old practice is, however, legally impossible for 
Prussia, for the Constitution has aUempted to serve the true cause of 
federation by disrupting the unity of this state. ’ However says the Con- 
stitution (Ajt.63)‘one-half of the Prussian votes are accorded to thePrus- 
sian Provincial Administrations according to Prussian statute.’ The 


» Projfcia, Alt. 21, and Ber. undVrotokoU, p. 446 : ‘ The whole structure of the re- 
presentati^of theStatcsrentsuponjuBtlhis riauee; Membersof theKeichsrataienot 
Iwund ^ inetructioiis since those who have votes in the Keichsrat ought to be resiton- 
sibfe miiw^. If Herr Koch soys that a contradiction exists when a responkblo 
minister is in the Reichsrat and is not bound by instructions, the real truth is quite 
the Offsite. The presup^sition of responsibility for my behaviour is that 1 act 
according to my free conviction. ... So here tho voting representative of a State 
is responsible to his State Parliament for the way in which he caste his vote, but 
in order to be able to be responsible he must be able to act according to his own general 
political conviction.' 

* Ansohhtz, p. 206 ; Bilfinger, op. cit. ; Poetisoh-Hefftor, Hundkcaamenlar da 
Seuhivahstung (3rd Ed., 1928), p. 287. 

• Cf. Bilfinger, flpr Fall Hildebrand, nCArehiv do Offmaieheti Keckh (New Series). 
Vol. 8, p. 174 if. 
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statute in question was passed in 1921.^ Its main provisions are : tliat 
the thirteen representatives are each elected by a Provincial Committee 
(the ordinary executive committee of the largest local government 
^vision), that all German citizens over twenty-five are eligible. Thus 
there is no obvious control of the Prussian Government over the choice 
of these representatives. Yet the law was not unmindful of the need 
to reknit what the constitution had severed. For the law says (Art. 8) 
that in the Committees of the Reichsrat (and the committee work is 
exceedingly important) the vote of Prussia is cast by a representative 
a'pjmnted by the Ministry, although any of the elected members may 
require a preliminary discussion of the matter with the Ministry. 
Further, in the plenary sessions the elected members have a free vote : 

. ‘ Yet the items on the agenda shall be discussed in common by the 
appointed and the elected members for llvp purpose of producing a 
uniform vote,' This is a clever device, and it is certainly not in the 
spirit of the constitution ; Prussia seeks for every vestige of its lost 
inheritance. Yet Prussia is never certain that the thirteen provincial 
representatives will follow the wi.shes of the central authority ; and, 
in fact, between March 1922 and December 1923, there were twenty- 
three important occasions when dis.sensions occurred,® and since then 
similar events have occurred in crucial matters, as for example, on 
the Reich School Law in 1927. This causes serious disquietude, for 
if thirteen votes are cast against fourteen — Prussia’s influence upon 
the law in the Reichsrat is neutralized. This rarely happens, since 
some provincial representatives of the same party as the Govern- 
ment vote with it ; yet influence is lost.® Consequently, new devices 
are being explored — that Pru.ssia’s vote should be cast uniformly by 
means of a majority decision taken in preparatory proceedings.* But 
this surely is unconstitutional, and the opposition in Prussia to such 
a device admitted this.* Prus,sia is. indeed, strait- jacketed ! and 
only a constitutional amendment can release her. However, what 

^3 June 1021. OoHetz Sammlung. p. .370. Cf. PrtnAZfn untl Prorinzfn 
im Rdchsrntt hy Kritz Huminol { 102 K), which ii* ft very capable ami |>ain:<taking study 
of the law and partly of the practice. 

*Cf. Triopei, Der FttderalismHn die Revision der Weimarer Reichseerfassung^ 
Zeiiachrifi Jiir l*oliiik (1924-6), XIV. 193 S. 

* Xawiaisky, op. cil., p. 40 ff. t’f. Hummel, op. cit. (84, 80 ) ^howt< that tho bamo 
provinci*ii have voted in contradiction to the Government voten to safeguard their 
own local economic interests (tariff law, distnbution of product of be(*r fluty, wheat 
production regulation, and rent law) as well as on spiritual issues. Schoppmeier 
{J>er Rinflusz Pnuszcns auf die (rfsft^dnmg dis Rtiches) reports the following: Be- 
tween June, 1021. and SejiteiiilxT, 1924. there were 2,394 cases of division in the 
Reicharat. Of these, there were forty-niuo occaMions when some lYussian provinces 
voted gainst their Government. In 11 cases of the 2,394 the i'russian Government 
was in a minority. Of the eleven occewions four would have occurred oven with 
a united Prussian vote. In seven cases, then, the division of the I’russian vote 
caused a defeat of that State. 

* Cf. Pootzscb, Preussen %m Reichsrat, Deutsche J urisiistenzeitung, Jan., 1926* 

* Cf. Hummel, 97 ff. 
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Prossia cannot obtain within Ihe constitution, or by its perforation, 
it is in a fair way to obtain byxirect influence upon the Reich govern- 
ment — for, after all, it is twoJthirds of the Federation ! — and by in- 
formal conferences with the ilates outside the Reichsrat where the 
art of political reciprocity is oiiTied to high, because necessary, levels. 

The Government Presides. Prussia has not only lost power 
by the arrangements we have sketched but she has fallen from authority 
because she no longer presides as of right over the Reichsrat. The 
power, however, wWch she lost, reilounds to no other of the states ; 
the Reichsrat has been legally subordinated to the Reichstag and the 
Reich Government, by the vesting of the Presidency in the Federal 
Government, thus : ‘ The Reichsrat and its committees are presided 
over by a member of the Federal Govenuncnt. The members of the 
latter are entitled, and, if requested, are obliged, to take part in the 
proceedings of the Reichsrat and its Committees. They must be 
heard upon their demand any time during debate.’ Thus a regular 
and continuous reciprocal influence is made possible, and the signifi- 
cance of this will become the more apparent when we consider the 
power of the Reichsrat. The Government has no. voting power, but 
its representatives have considerable authority in the conduct of 
proceedings. The Government, as well as any member of the Reiehs- 
rat, may introduce proposals. ^ 

The Rights of the Reichsrat. 1. Tlie Reichsrat ha\s the power 
(Art. GO) to establish its own Rules of Procedure, and th^s it did in 
November, 1919.^ We shall indicate the main elements h'lter. 

2. The Reichsrat must be kept informed, by the Reich Depart- 
ments, of the conduct of Reich affairs. The competent com'mittees 
of the Reichsrat must be called in to counsel regarding important 
matters by the Departments.* 

3. The Reichsrat’s consent is required to administrative rules maide 
by the Government when the execution of Reich statutes is carried 
out by the State authorities. The Reichsrat has been given certain 
administrative powers by various laws passed since 19] 9. 

4. The Reichsrat has the right to initiate legislation, and to chal- 
lenge the bills passed by the Reichstag, and must be consulted before 
Government bills are introduced in the Reichstag.® 

1. The Rules of Procedure regulate the precedence of states, 
the conditions upon which officials who come to give explanations 
are permitted entry, the arrangements for the receipt of documents 
and the terms within which bills are to be submitted to the Reichsrat 
and dealt with by Committees, the conditions of public debate, the 
acceptance of ordinary proposals by simple majority vote, of consti- 
tutional amendments by a two-thirds majority, the relationship 

* Oetehdflsordnung (final form), 14 Dec. 1B21. R6B1., n. 976. 

• Art. 67. • Art. 68. 
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between the Committees and the plenary assembly, the number and 
composition of committees (the constitution requires that however 
many the representatives in a Committee no state shall have more 
than one vote),^ and the quorum for committees and Plenary Sessions, 
and relationships with the Departments. 

2. Information Regarding Reich Policy, and Counsel in 
Important Matters. Here is a remnant of the former administrative 
powers of the Bundesrat, and that concession which, as we have seen, 
Preusz was prepared to make to purticularlst feeling. The first right 
is essential to the smooth co-operation of government and both Houses 
— full information is the first condition of successful exercise of the 
Reichsrat’s powers in legislation and administrative orders. It has 
been found impossible to convert this right into the duty of Ministers 
continuously to appear before the Keichsrat, and it has come to mean 
only the right to get answers to its questions. The Rules of Procedure 
permit oral questions in every Plenary and Committee Sessions, unless 
written answers are de.sired. 

The second part of the article leaves the determination of what is 
‘ important ’ to the Ministers. This has operated, though not fre- 
([ucntly, owing to the growth of the Hcichsrat’s administrative activity 
in other directions. The informal demarches to the Departments are 
many, and they have become of extraordinary and unexpected influ- 
ence. for the lieich Departments are abnormally dependent on the 
States (whieh a(hinn)f>/er the law) for information. 

3. Consent to Administrative Rules. This power is restricted 
to the cases where the states carry out Federal Statutes, and since 
this, according to Article 14-, is the rule, a wide scope of actual power 
is vested in the Reichsrat. It compares in fact not unfavourably 
with the Bundesrat’s, because the field of Federal power has so in- 
creased. In this matter the power of the Reichsrat is absolute, because 
it is not a mere power to challenge as in the case of legislation. The 
only remedy the Government po.ssesse8 is to convert the rejected 
order into a law ; but that Iiiw its own political difficulties. The 
power has been extensively usihI.* 

The constitution amplifie.s the general rule by the enumeration of 
certain special spheres of administration in w'hich the Reichsrat’s 
co-operation is required in details, bo, according to Article 88, regarding 
postal, telegraphic, and telephonic communication and the charges 
therefor, so, too, in railway and canal transport (Arts. 93 and 98). 

The Reichsrat has been found a convenient body in which to 
vest certain other administrative duties ; it has been made a decision- 
giving body in a large number of matters, in disputes regarding land 
registration between a state and the Reich Minister of Finance, disputes 
regarding resolutions of the Brandy Monopoly Council, and its Advisory 

‘ Art. 62. ' Poetzeoh [Jahrbtich da Off. Beehti, 1926), p. 200 ff. 
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Committee, disputes whether state or municipal taxation is likely to 
prejudice the income and prospects of the Reich, and so on. The 
Reichsrat sends representatives to the Advisory Committee of the 
Brandy Monopoly, to the Advisory Council for the Reich Electricity 
Administration, to the Committed for the Reich Debt, the Reich 
Insurance Office, and elects and nominates members of the Reich 
Health Council, the Court of State and many other advisory and 
quasi-administrative, quasi- judicial councils.^ 

4. All these powers tend to increase the authority of the Reichsrat 
much above the level to which it fell by the discredit of the Bundesrat 
and aU that it stood for, and the derogatory intentions of Preusz. 
Yet these powers would not be enough to satisfy the demands of the 
states for special representation unless they were merely the frills 
of something more important — which serves to give to them a strength 
they do not inherently possess namely, legislative power, which is 
given by Articles 68 and 72. The most important clause, that which 
settles the respective authority of Reichstag and Reichsrat, and 
secures the certain and permanent supremacy of the former, is, ‘ Federal 
statutes are jMssed by the RekJtslag ’. This is in strongest contrast to 
the former constitution in which the Bundesrat had the decisive 
authority ; it is in strong contrast to almost every bicameral system, 
whether in a Federal or Unitary state. By law Reichsrat is definitely 
excluded from co-equality with the Reichstag, and the unitary, not 
the federal organ, exercises legislative sovereignty. The only posi- 
tion left to the Reichsrat is, then, a subsidiary one : to challenge, to 
provoke an appeal to the people, to warn and advise. Have the 
facts changed the law ? 

(a) ‘ The introduction of government bills requires the assent of 
the Reichsrat. If an agreement between Reich Government and 
Reichsrat cannot be reached, then the government can, nevertheless, 
introduce its bill, but must represent the objections of the Reichsrat.’ 
This includes financial legislation, although this interpretation was 
challenged by the Government in 1927.^ Now this clause (Art. 69, 1) 
leaves loopholes through which a Government may reduce the power 
of the Reichsrat to a minimum : no time is prescribed in the constitution 
for which the bill is to lie before the Reichsrat, and it may therefore 
be reduced to an impossible minimum ; further, the Government 
may avoid the attentions of the Reichsrat altogether by getting a bill 
initiated by a private member of one of the coalition parties ; and, 
thirdly, its representation of the Reichsrat’s views may be perfunctory. 
The Rules of Procedure of the Reichsrat and the Rules of Procedure 
of the Government, make arrangements for the transmittal of bills 
to the Reichsrat in proper time. In fact the Government gives the 

‘ PoetzBch (Jahrbuck dea Off. 1926), p. 202. 

' Siam,. Bar. (Boohstag), pp, 9006, 9074 ; 16 and 18 Feb. 1927. 
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Beichsrat ample time, and negotiates until it obtains the assent of 
the Reichsrat— for it is persuaded, almost forced, to this course by the 
fact that the states will be the executants of many of its policies, by 
the desire to secure an amicable evolution of the Federation, and by the 
coincidence of the party membership of some members of the Reichs- 
rat with its own constituent groups. 

A survey of all the bUls before the Reichsrat since 1920 shows a 
very busy activity as a result of which the Government gave way in 
a good many cases, wliile in other cases it and the Reichstag over- 
ruled all objections.^ Space allows us no more than to say, shortly, 
that the disputes occurn'd regarding the substance of the laws, but 
even more upon the Reich State division of powers. There is no 
doubt that this power of the Reichsrat is compelling and in regular use, 
and also that it gives the States as States the opportunity to resist 
encroachments upon their freedom, and the e.stablishmcnt of new 
Reich services which they believe they j'ould furnish at a cheaper 
cast themselves. 

(6) The ReieliiSrat has a right of initiative ; ' If the Reichsrat 

resolves a bill to which the Government does not consent, then the 
Government must introduce the bill into the Reichstag and represent 
the opinion of the Reichsrat.' This power does not extend to financial 
legislation ; and though it provides the Reich.srat with the opportunity 
of airing its opinions and securing their representation in the Reich- 
stag, that repre.sentatiou is not given to its own delegate, as in the 
case of the Federal Economic Council, but is left to the tender mercies 
of the Government. It has ra.ade very small ii.sc of the initiative, and 
of five cases (until the end of 1928) where the Government disagreed, 
only two became law, one of which was amended by the Government. 
This is never likely to be one of the strength.s of the Reichsrat. 

(c) ‘ The publication of a statute may be suspended for two months, 
if one-third of the Reichstag demands it.’® This is one of the 
preliminaries to a Referendum for the protection of the minority. 
But ‘ when statutes are declared urgent by the Reichstag and the 
Reichsrat ’ the Reich President may override the resolution 
for suspension and publish the statute. The reason for the in- 
clusion of the Reichsrat here is ob^dous : so solemn an action as 
the suppression of a minority right must be undertaken with due 
deliberation, and a multitude of counsel. Article 72 was used in 1925, 
when the Devaluation Act was passed, a statute -which engendered 
the bitterest controversy as it settled the value of contracts and 
property calculated in depreciated currency. Both Houses agreed 
upon the urgency of the Act. 

(d) We come to the final and strongest power of the Reichsrat 
(Alt. 74). 

® The details are given in Schoppmeier, op. cit. 


* Art. 72. 
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'The Beiohsrat hae the right to challenge a bill pasied by the Beiohatag. 
Tb/t ohallenge must be made within two weeks of the final division in the B^ohs- 
tag to the Government, and must be supported by reasons within, at the latest, 
two further weeks. The law must be put before the Reichstag to bo re-voted. 
K, then. Beiohstag and Reichsrat still cannot agree, the President of the BMoh 
may within three months order a Referendum on the subjects of disagreement. 
K the President does not use tliis power then the law counts as of no effect. 
If the Reichstag, by a two-thirds majority, votes against the challenge of the 
Reichsrat, then the President is obliged to order a referendum within three 
months on the bUl os voted by the Rciehstag.’ 

Let US examine this piece by piece. (I ) The Reichsrat has amply 
used its power of challenge,^ and in most eases tlie Reichstag has 
conceded its claims. (2) If the Reichstag hud not surrendered, 
its chances of victory agaiiust the Reichsrat would, politically, have 
depended upon a two-thirds resolution —to bring in the people to over- 
come the Reichsrat. But. in a chamber composed of many groups, 
this is difficult to obtain : .several governments, indeed, have been in 
a minority ; and, moreover, the Reichsrat is not a non-popular 
assembly against which the corporate fury of the Reichstag could be 
summoned. Nor is that all. No government i.s. except iu the most 
abnormal case, anxious to invoke a poll of the |)cople. This, as we 
show in a later chapter, is bound to be managed by the parties, which 
would fall into Governmeut and Opposition ; and an unfavourable 
result would wreck the Government. Nor may we forget that Govern- 
ments do not lightly undertake anelectoraleainpaign, or, indeed, any- 
thing laborious, when in the midst of a legislative and administrative 
programme with all its attendant parliamentary difficulties. All tliis 
redounds to the advantage of the ReK'hsrat. It can suspend the bill 
or force a referendum. Finally (3), the President has power to decide 
whether a bill shall be destroyed, that is. whether he shall at once 
support the Reichsrat (which i.s an unlikely contingency) or refer to 
the people to settle the issue. Long before this decision has to bo 
taken we can bo sure that the Government would have arranged things, 
on the warning of the President, with tlie Reichsrat. 

(e) As regards the Budget— ways and means and appropriations — 
the Reichsrat has the same 'powers as in ordinary bills, since the Budget 
is an ordinary bill in the formal sense. Here, however, the Reichsrat 
may exercise a partial, but vltimate, veto, for Article 85 of the Consti- 
tution says that the Reichstag may not increase or create expenditure 
without the assent of the Reichsrat. Or it can act simply, as in non- 
financial legislation, according to Article 74, and challenge the whole 
of the Budget. If assent is refused to an appropriation then the 
Finance Law is published by the President of the Reich without that 

' Cf. Foetzach, articlea cited, 192S and 1929, twelve times between April, 1920, 
and May, 1927. Seboppmeier, op. rit., 29 : in eight cases the Keichscat won, in 
only four cases was the neceesary two-thirds majority obtained in the Reichstag to 
overcome the Reichsrat. 
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appropriation. The refusal of the Beichsrat may be carried out as a 
challenge under Article 74. Both these powers of the Reichsrat have 
been uscd,*but not in vital matters. 

Thus, originating in unwilling conces.sions to state sentiment, and 
in an atmosphere of suspicion, the Kcichsrat was first endowed with 
paper powers, which looked small compared w'ith those of the Reich- 
stag and the Government, but the evolution of actual forces has made 
it a strong body. Its personal composition of distinguished officials, 
often connected with the Reich’s own body of servants, its permanent 
sessions in relation to swiftly changing Governments, the practical 
impossibility of a two-tliird.s majority of the Reichstag against it, 
and the administrative powers of the States— their present strong 
line of resistance have furnished it with unexpected power. It also 
gains credit as an organ for the conclusion of agi cements between 
states. Yet there are voices which call for Large changes. We indi- 
cate their argument presently. 

Finance. If the other institutions express the tendency tO 
centraliz.ation in the German Reich, none is so potent as the financial 
relation.shii) between the central authority and the states. Here the 
impulse towards a completely unitary political system almost achieves 
it.s goal, and it borrows extra imi)ort.ince from its fundamentality to 
all else. Under the old system the Reich had, and needed, not large 
revenues, since its sphere of legislative and adfninistrative power was 
severely limited, and. moreover, the states had contrived to make a 
large part of the Reich's revenues depend upon a system of state 
contributions. All that is altered : the Federation has a large and 
easily expansible com])etence, and the Reparations problem and 
general impoveri.shmeut liave ineseap.ibly imposed financial unity. 
This is embodied in the Constitution, which was made at a time when 
these considerations were nio.st keenly felt, and in a number of laws 
establislusl as iu*cessity revealed itself fully. 

The ruling articles of the Constitution arc 8 and II. Following 
directly upon the grant of legislative power. Article 8 says ; ‘ Further, 
the Reich has legislative power over taxation and other revenues, in so 
far as they are claimed wholly or in part for its own purposes. If the 
Reich claims tuxes or other revenues which hitherto belonged to the 
states, then it must take into consideration the maintenance of the 
significance of the states '. Article 11 says : 

‘ The Reich can liy htatute establish principles regnriling the permissibility 
and mode of raising state taxes, in so far as this is necessary in order to prevent 
(a) damage to the income or the commereial relations of the Reich, (b) doable 
taxation, (c) oliargi>8 for tho use of public communications and institutions, 
which are excessive or impede traffic ; (d) tax disorimmation against imparted 
goods compared with home produce, in rommeree between the individnal states 
and ports of states, or (e) export bounties, or (/) for the protection of importaiit 
social interests.' 
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On the basis of these very wide powers — for the Reich obtains both 
freedom in its own sphere by Article 8, and a regulatory power over 
the sphere of the states by Article 11 — a large number (jf laws and 
orders have constructed a financial system,^ in which the Reich has 
a first call upon all revenues and the states and the local authorities 
a strictly limited freedom within permitted loopholes, and even here 
they are bound to follow procedure laid down by the Reich. 

The main features of the present system are to be found in the 
Financial Settlement Laws (Finamauslfichi/eset-zt’). They arc ; (o) 
the States and the local authorities may raise taxes only in so far as 
they do not infringe the Reich Constitution and laws ; (b) where the 
Reich claims a source of revenue the states and local authorities are 
thereby excluded unless a Reich statute gives permission ; (e) additions 
to Reich taxes are leviable by the states and the loi'al authorities in 
the measure permitted by Reich statute ; (rf) State and local taxation 
schemes must be submitted to the Reich Minister of Finance in order 
that their compatibility with Reich necessities and the constitution 
may be examined ; (r) the Reich Financial Court [Rrichufinanzluif) 
decides differences of opinion whether state tn.v provisions are in 
consonance with Reich statutes; (/) the question of fact, whether 
state and local taxation is appropriate, or damages tlie Reich's revenues, 
or is incompatible with the national interests, is drt idrd hif the Reichsml ; 
(g) certain revenues are assigned to the states and municipalities ; (h) 
certain taxes raised by the Reich are transferred altogether to the 
states on principles of distribution settled by the law, and the law 
also states the principles upon which the states shall transfer a portion 
to the local authorities. It is obvious that this controlling power of 
the Reich must seriously affect state and local activities hence the 
Reich is inevitably drawn in as a judge and provider where it requires 
certain functions to be executed by these authorities. 

Nor is this all. The change in the purpose, of power has n'sulted 
in a change in the administrative arrangements to achieve it ; the 
Reich has, instead of a small group of officials, a large body, ramifying 
throughout the country, having absorbed most of the state financial 
ofiicials.^ This was not accomplished without difficulties, .since the 
state officials were by no means happy to transfer to a new master in 
Berlin, and even then the new taxes were so many and the tasks of 
biulding a fresh administrative system so heavy that the Reich was 
very understaffed. So, throughout the country, are thousands of 
Federal tax officials and customs officers, controlled by Reich Depart- 

‘ Cf. Hensel, fuumzaimgleu-h iia BmidesahuU ; Koch, Puianzaungkicluigt/iHz 
and Suppleinezit, 1928. See for a Htatutkal account Jtwn, Ftnambtdarf nnd SUuem 
im Seui, Landem und Qemeinden ; Handbveh der ftnansteusentchaft, III (1929), 

* Of. Laaear, artiek cited, FinanzvencaUung. 
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ments iix the states, controlled in turn by the Reich Ministry of Finance. 
Side by side with the state finance offices is a system of financial courts, 
for the settlement of disputes arisinp; out of the tax laws. They are 
composed partly of professional and partly of lay members, and find 
their summit in the Reichsjirumzhitf, which acts as the final arbiter of 
the law in financial matters and as a unified interpreter of the law for 
the whole Reich. ^ 

This financial centralization is. of course, not without criticism. 

Form of the State Constitutions. In other democratic feder- 
ations, a certain minimum of uniformity in the state constitution is 
established by the constitution.- In Germany, the Frankfurt Consti- 
tution, democratie and influenced by .American and Swiss experience, 
followed this principle, hut the Constitution of 1871, building from 

' Cf. Popitz, IHf Eiurirhiuug dcr Fififimg^^richk^ DmtJirhe Juristixhc-Zeilung^ 
1922, p. 27r» (I, 

* C'f. i'oMiiiution of Okf VniUd SinUiky Art. IV, »Sect. 4 : ' The United States shall 
guarRiitA ‘0 l<i overy State in this Union a ri'publican frtrm of provemment and shall 
jirotevt <‘a('h of thorn aitainsf invasion, and on application of the legiKlature or of 
the exerutive (when the legislature cannot lie convened), against domestic Tiolence. 

Willoughby, Uowddidio/iu/ />!«• o/M* /’wiW l,p. 215, comments : . . 

this elaufM' was so interpreted during re<*om>trurtinn limcK as to give the Federal 
iiovcrnmcnt f<»r several years an almost unlimited power of control of the domestic 
afTairs of tho'M? tStaten that had been in rebellion against its authority \ 

The legality of the old g<iTerninent (of Rhode Jdsnd) was n*cogmzed by the Presi- 
deut when an app('a], arising out <»f fA>rrs ReU4!ion, was made in 1841. In hnihrr 
r. FuTtint (7 ll<iw. 1 (1845)) the Supnmu* Court declared it could not consider the 

n inety of this doeision. 

n 7 Vjcw V. U‘A»<e (7 Wall, 7011) the Supreme Court construed the ‘guaranty* 
clause of the Unitetl States Constitution to authorize Congress to ebtahlish and main- 
tain governments in those States which bad attempUnl secession from the Union 

(p. 222). 

In JUnor r. IJappersrU (21 It ail, 182) the C’ourt held "... it is certainly now 
too laU* to contend that a government is not republican, within the meaning of this 
guaranty in the Constitution, Ivcause w*omen are not made voters'. 

In 1912 {Pacific TiUphonc and Tilrgroph Co. r. Oregon, 223 U.S 118) an 

attempt ‘ was made to obtain from the Federal Supnmie Court a determination as 
to the compatibility of Mate initiative and referendum provisions with the require- 
ments of a government n*publican in form*. The ca.st.* arose from an objection to 
payment of a tax authen’izefi by a law which had larn 'iiiitiated' by the {HHiple 
— and was dismisstnl by the Supreme (Vmrt on ground of lack of jurisdiction: the 
issues raiseil w*ere declan%l to Im' |K)Utical and therefore uoii-justiciable (p. 225). 

The Australian Constitution (Art. ItKl) }Woyide.s that Mho C'uustitution of each 
State of the Common wealth shall, subject to this Constitution, continue as at the 
estabhHlmient of the ('ommonwealth, or as at the admission or establishment of the 
StaU', as the case may lie, until alterAHl in accordance w'lth the Coustitution of the 
State 

Cf. Moore, ConsiUution of the ConikuonuxaUh of Australia (2nd Ed., 1910), p. 327: 

‘ The Constitution does, no doubt, in some of ita provisious (12 and 15) assume that 
the States Constitutions w'Ul n^taiu their present shape at least to the extent of haying 
a Governor and two Houses of Parliament, and certain alterations of State machinary 
might cause inconvenience in the working of the Constitution. But this does not 
affect the indopondcut powrer of the State over its own institutions.' 

The Swiss Constitution, Art. 8 (Sect. 6), guarantees the Cantonal Constitutions 
cm condition that ‘ they provide fur the exercise of political rights according to a 
republican system, representative or democratic *. (.'f. Kleiner, iSrAtmzcfisrAes 

Bundesstaaterechi (1923)* p. 57. 
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abov«, with the itiinimmn desire to reform and the max im mn desire 
to tap the sources of cohesion existent in the monarchical states, did not 
concern itself with their constitution at all. This was far from the 
propensities of Preusz and the surge of revolutionary feeling. 

Even the opposition of the State representatives to Preusz’s severe 
rules could not overcome the very strong feeling that unless there were 
some unity in political fundamentals throughout the Reich, the 
structure would be unsound and weak. Preusz said : * 

‘ K the Reich builds itself, appropriately to the strueture of a p()pulur state, 
from belowupivarda, and if, therefore, itrtsts, ^«ith the whole at its inward vital 
processes, upon the organic foundations of its inunieipnl and state members, 
then a certain normative influence of the general will of the Reich, upon the 
organization of the individual states and their local authorities, is indispens. 
able. But it must be limited to the indisjK-nsable. only assuring homogeneity 
between the structure of the Reich and its state and mnnicipol constituents.’ 

Preusz’s wishes were challenge*!, as they .si ill are challenged, not 
only by the politicians who were hostile to any interferenco with their 
own constitution, but also on the juristic ground that to prescribe the 
principles of a state’s constitution was to destroy its statehoo*!. its 
‘ sovereignty ’. ‘ A state which cannot even determine its own form 

ceases utterly to be a state. For its sovereignty is denied.’® This, 
of course, goes back to the long train of di.scus.sion about the nature 
of sovereignty, and statehood and federalism, some of whose character- 
istics we have already indicutetl : it insisted upon the necessity of 
‘ original and autonomous power to organize itself ’ as the mark of the 
state. 

Article 17, as finally passed, runs : 

‘ Every state must have a free-state constitution. The rcprracntntiv»-s of 
the people must be elected by universal, equal, direct and werct sulfr.tgc of all 
men and women of Reich nationality according to primiplcs of proportional 
representation. The state government requires the confidence of the Inidy of 
people's representatives. Tho electoral principles apply to elections of local 
authorities also. A state law, however, may declare the qualifloation for a 
vote to bo conditional upon a year's residonco in the di.strict.’ 

What does this mean 1 ‘ Free State ’ is the equivalent of ‘ re- 
publican’, and implie.s that monarchy is excluded.® The terms 
‘representative’ and ‘representative body’ (Volksf'crlretnnri), imply 
the notion and institution of the Parliamentary system, and exclude 
any sort of a dictatorial system, whether of one or a minority.* 

Then a government with the essential feature of the Cabinet 
system, responsibility to the Parliament is provided,® but a variety of 
forms, including the Government’s power to meet a vote of no confi- 

^ Deniarhrift (20 Jan. 1919). Etiiwiirf. • Kahl, IJcilfron, p. 1265. 

* Anschutz, op. cit.. Art. 17 ; I’octzsch, op. cit., ibid. 

* Cf. Anschutz, p. 86 ; Pn-usz, lleieh i/nd Lander, p. 147 ; Haas, HeUfnm, p. 1268. 

* Cf. PieuBZ, Bericht and ProtokoU, p. 111. 
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deuce with a leferendum, is permissible. Is a bicameral system per- 
mitted ? Preusz’s original draft actually prescribed a unicameral 
parliament, but it was thereafter deleted, and in the Constitutional 
Committee it was admitted that a Second Chamber was possible ‘ ; and 
commentators now argue that if this is so, it is only po.ssible in the 
form tliat the Representative Bo<ly, spoken of in .iCrticle 17, is one, 
while at its side another organ exists, which is not Parliament, but only 
a check upon Parliament.® Thu.s in Prussia there is a State Council ® 

‘ representing the provinces in state legi.slation and administration ’, 
but its members do not enjoy the immunities given }>y the Consti- 
tution to members of parliament. 

As we shall see, vehement objections to this article are expressed in 
Bavaria. 

Territorial Reorganization. The struggle between the uni- 
tarists’ desire for power freely to redistribute the areas of the states 
for Federal utility, and to secure, at lea.st, that no state should have 
a population smaller than two million, and the separati.sts’ ardent 
desire to be left aloiu' to make friendly arrangements should it suit 
them, resulted in a liniite*! victory for the unitarists. Article 18 
received this final shape : 

‘ Tlie composition of the Ileich l>y states sliall serve the maximum economic 
and cultural utility of the iiiition, itith the fullest consideration for the will of 
the population eonoenuil. Alteration of the territory of the states and tho 
formation of slates within the Keich shall hi* effeefetl l>y a law for the amend- 
niont of tlie constitution. If the directly eonerrneil stiitis assent, then an 
ordinary Iti'ich statute sufliei-s. 

‘An ordiniiiy Kcieh statute also sutlloes if one of the stati-s concerned does 
not assent, Imt where tho alteration of territory or it'orf'anir.ation is demanded 
by the will of tho population and re(]uired by paraiiioiiiit Kcieh interests, the 
will of the population sliall be a“certame<l by a poll. The Heieh Government 
orders tho jxill, if requin-d hy a third of the enfranchised inhabitants of the 
territory to be separated.' ‘ 

These things are to be emphasized : that alterations of territorj* 

' Of. debate, ibid., p. UK tf, 

“ Anschutz, 1(K'. cit. 

’ Coiistitiitiuii, I92U, Arts. 31 ff. 

* The artii'h* eiuitiinies ; ' For the determination of an alteration or reorj;anization 
of territorj’, the proportion of votes miuired is thrM'-lifths of the nuiiilier oust, or, at 
tho least, a majority of tlie votes of {M-rsoiis qiiahlied. Even when it is a question 
of the separation of only a portion of a Prussian administrative area (Reitieruiiiwhe- 
zirk), a Kavarian district (Kreis), or of a rnnespondiiig admmistratiro district 
(Verwaltungshezirk) in other states, the will of the po|mlatioii of the whole district in 
question shall bo ascertained. Mhould the area of the territory to l>e separated and 
that of the whole district (Itczirk) nut roincido, the will of the population of the 
former may, by means of a special Federal law, be deelared suihcicnt. 

‘Tlie consent of the {Kipiilatiou having been obtained, tho Federal Government 
shall lay Is-fore the Reichstag a law in accordanee with the decision. 

‘ In the ease of union or seiiaration, should any (bsputo arise on the question 
of arrangements as to jiroperty, the deeisiun on such points shall be given, upon 
an application from one party,' by tho Court of State of the German F^cration.’ 
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may now occur, and only by Federal law, and this distinguishes the 
present constitution from that of 1871, which concerned itself only 
with the alteration of foreign frontiers ; that a constitutional amend- 
ment can overcome any state or states ; the procedure is more com- 
plicated. and safeguards minorities, where any one state to the arrange- 
ment refuses assent, and then the state government is, under conditions, 
overrulable by the people of the area immediately eonoerned. 

So far, the clause : ‘ When the state.s directly concerned give their 
consent, an ordinary Federal law suffices has boon used only in the 
union of Prussia and Pyrmont.* Only two changes of territory, the 
formation of Thuringia out of seven .small states,® and the union of 
Coburg with Bavaria,® took idacc by constitutional amendment, since 
the assent of the states could not be formally ascertained. In 1928, 
Saxony and Thuringia exchanged enclaves, and Waldeck merged in 
Prussia. 

Other attempts at reorganization failed ; that to constitute a 
separate state of Upper Sile.sia, in November, 1922, by a ten-to-onc 
majority of the population in favour of remaining with Prussia, while 
in Hanover a good deal less than one-third of the voters voted in 
favour of a plebiscite to .separate from Prussia. 

However, the article is as important for its continuou.s challenge 
to inquiry and re-arrangement as for its immediate effects. While it 
exists there can be no rest. It produced a law relating to its exi'cution 
in cases where the Reich takes the initiative,* anil a Reich Bureau, 
which was dissolved in 1929.® The Law has not been used since the 
states exacted a promise that the Reich would not act without their 
assent. 

The work of territorial reorganization has now fallen into the sphere 
of the general constitutional reorganization desired on many aides, 
and began with the calling of the State Conference in 1928. 

Reichs-exekution. Under the Weimar Constitution the Reich 
Ptesident, that is, the Government, has the power to compel a State 
to fulfil its constitutional obligations, thu.s (Art. 48) : ‘ If a State 
does not carry out its obligations under the Reich Constitution or 
Statutes, the President can compel it to do so with the aid of armed 
force.’ Thus the power has been taken from an organ, the Bundestat, 
which was not likely by its composition to force a State, to one which 
is less unlikely to do so, unless the President happened to be a native 
of the State which was to be forced. The decision of the President 
can be challenged by an appeal to Court of State or other Courts, 

’ Law, 24 Maroh 1922. * Idiw, 30 April 1920. > Law, 30 April 1920. 

*S July 1922 (KOBt., 1, 645). Bvo tbr intcrcating (InKTipbon uf Hit pawoge, 
and the political forrea involved therein; Behoppmewr, op. iit., 00 g, 

' Its dissolution was undertaken on the ground that the Committee set up at 
the end of 1928 by the Confertnee nf BtaU*, of which we speak prosently, sufficed 
for the work. 
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where the Constitution permits an appeal in cases of disputes about 
interpretation, but authorities differ whether this is an obstruction to 
immediate intervention by the President.* 

Survey. The German Reich is a federation in which the unitary 
element is very strongly marked. The Constit iitioii of 191 9 conquered 
a good deal of the still cxi.sting particul.arism of the stab-s, but its 
attempts were met by a well-organized resi.stanoe. The result is that 
the anti-unitary elements are still .strongly stres.sed, much more .so 
than in the U.S.A. ; for tlw Rfirh hitx tutl Wd tihlf to t/hiiiin the ]>k'in- 
hide of ndniiiiixtrnlirr ft is true, ag.iin. tlj.'i) i( has a wider 

sphere of legislative power than the U.S.A.; but in such things as 
territorial reorganization, in which its unitary bias rcf-eived pro- 
nounced expression, it has not been able to make much way. The 
Reichsrat, whi(di was not meant to be an independent body, has 
gradually become powerful. 

What has happened ! The unitary and the separatist forces were 
intertwined, balanced and closely knit by the constitution, but neither 
consider the settlement permanent the forces live, and have gained 
stnmgth in the exercise of the Federal machinery. Moreover, the 
needs of the time are. (‘.xceedingly disturbing. Hence, critici.sms of the 
constitution have accumulated on either .side towards a unitary state, 
and towards a loo.ser federation, l^et u.s indicate the tendencies and 
their causes. 

The Unitarifits wish to see the many concessions to the .states 
modified or entirely abolished, c'specially in regard to territorial re- 
organization, the administration of Reich affairs, the power of the 
Reichsrat, the power of the .states to muki* treaties with foreign 
countries,' and their claims regartling army org.mization.® It is 
argued that the partial duplication of parliamentary and administrative 
machinery in so many states eighteen some with ridiculously small 
populations is financially wasteful,* and, even worse, that the whole 
arrangement in states of this size make.s systematical administrative 
reform with its conse(]ueut efficiency and financial economy impossible. 
F..specially wasteful is the co-existence of two great organizations, 
Prussia and Reich in Berlin, au<l over the whole of Prussia. Varying 
regulations break up and make imjKWsible the easy transfer of citizens 
from stale to state in the great professions of civil service and law, 
while ludicrous situations are caused by the intersection of great urban 
complexes like Hamburg -Altona. Bremen- Wesermunde, Frankfurt- 


* Of. Tiie|icl. agntMl, op. cit., p. til ff., anil An^chtit?, op. eit.. p. ICO (for) : and 
on thi! ahole Bubjwt, cf. Anschutz, m Handbuch dig dmlgrlifn Htuatgru'lilg. 1, S77-80. 
' Art. 78, Soot. 2. 


• Art. 79. 

• Cf. footnote Ui poeo 371 giipra ; Braun, J)ir DijIm, 

Apolt, Vom BundeMbuil zum SegionaUtaal (1927); UrtS'liK"* 
Oeidhehaft). ."V 

26 


It (1927); 
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am*Mai]i-Offenbach by state botmdaries. The Begional aspect of 
tearrangements of area is very strongly stressed. 

Hence the plans of reform go all the way from amendment of the 
present Federation in small particulars, to the abolition of the states, 
as such, and their replacement by great Regions founded upon geo- 
graphic and economic bases, with elusive rights of local self-govern- 
ment. Short, of this, the reformers wish to see the creation of a Reich 
Civil Service covering the entire field of its legislative competence ; 
the establishment of a Supreme Administrative Court with full juris- 
diction to act as a court of appeal from the administrative authorities 
wherever they are ; the abolition of state rights, however small, 
regarding the militarj' forces ; the creation, by a Reich local govern- 
ment charter, of Reich cities, withdrawm from the jurisdiction of the 
states and subject only to the Reich ; the financial absolutism of 
the Federation. As for the Rcichsrat its various pow(“rs of cliallenge 
should be abolished ; and some urge its replacement by a Hou.se of 
States composed by popular vote like the Senate of the U.S.A. 

"Who maintains these various unitarist views ? As usua 1 in politics, 
a concourse of groups who are on other matters in oppo.sition. The 
Social Democrats and the Communists because of their unified on- 
slaught upon the rulers of the old state and the di’sirc for uniform rules 
of social welfare and ailministration throughout the Reich, the Demo- 
crats largely out of traditional connexion with the original unity move- 
ment founded upon the extension of universal civic rights of freedom, 
the Centre Party (with the exception of the Bavarian wing) because it 
needs to gather all its Catholic votes over the whole of the territory 
to make them powerful parliamcntarily, which is so easily achieved 
in a parliament full of groups. Moreover, these parties made the 
constitution, and it will be many years before they are prepared to 
admit its difficulties as pronounced by the anti-unitarists. The 
Reichstag is generally unitarist from motives defensive of its own 
power, and ns the bearer of a tradition of unity. The Reich Civil 
Servants are strongly, and very efficiently, centralists : for centraliza- 
tion is soundly based in administrative technique from a scientific 
standpoint, while the motives to increase of power and the abolition 
of vexation and delays involved in dealing with many authorities 
(‘ making allowances ’ for them) are naturally spontaneous. So also 
the Reich Ministers. Finally, the great functional associations find 
their plans easy to make and to realize whore they have a complete 
field unencumbered with a multitude of varying regulations and 
anthorities which must be propitiatod. 

On the other hand, anti-unitarist criticism is as comprehensive and 
perhaps as strong in political power. It has come mainly, though 
not entirely, from Bavaria, too large to subject others, too small to 
accept subjection. It is argued that the constitution pennanentiy 
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endows the central authority with a power won at an exceptional 
time, and appropriate for emergencies only, and that this has con- 
verted the ‘ joy in the Reich ’ (Reichsfretjdigke.it) into ' grievance in 
the Reich ’ (Reichstterdrossenheii). The hnancial powers of the Reich 
have taken away all resiliency and strength from the states, the Reich 
officials only duplicate their already existing organizations, the various 
powers over the states have wounded their patriotism, while centraliza- 
tion goes far to reduce their power to pursue their own peculiar cultural 
development. Nor is that all : there are the special claims of Bavaria 
arising from her size and urgent sense of historical uniqueness -and of 
Prussia arising from her extraordinary size, services and general 
signihcance. 

The Bavarian claims are set out in the Programmes of 1920 and 
1922 of the Bavarian People’s Party, and the Bavarian Government 
Memoranda of 1923 and 192G. Their es.sence Ls the same, and it 
isthis‘ 

‘ All are a)(Teo<l. without (liatinction of mov'OmentH and parties, in the recog- 
nition timt the unique quality <■{ the German states is the source of all the great 
things ereiittsl in Germany during the couiurioa. Therefore, the whole of the 
German p<'ople is at one in the demand that the uniqueneos of the German 
states and races shall he um-onditionally protected. There is also no diSer- 
enc(> of opinion that this unjqmiu'M caa only ho maintained if there remains 
to the stati-s a Bjihori' of life of their own. The further consequence, although 
it is unavoidable, pisiple will not recognize : That independent life is only pos- 
sible if independent statehood is established upon a tim constitutional basis. 
Those who are really concemeti with the maintenance of the uniqueness of the 
(Jernian races, must logically admit the principle of their independent state- 
hoisl. The framework of sclf-govemnient on the basis of a “ sound decentraliza- 
tion " is not adeipiHte to this, liecause this very dcs-entralization includes, con- 
ecptunlly, the decision of all vital questions by the central authority.’ 

Out of this doctrine are derived these claims for the States ; to make 
treaties with foreign powers on economic and cultural matters, to 
appoint representatives abroad and receive foreign ambassadors ; far- 
reaching participation in the appointment of high officials and officers 
in the army : a primart’ right to deal with a state of emergency, and 
only a subsidiary right in the Reich* ; the abolition of the powers of 
the Reich in normative legislation, since this leads to legal conflict and 
goes beyond mere principles ; abolition of the clause permitting Reich 
administration upon passage of u Federal law ; state participation in the 
administration of communications, and power of the States to employ 
their own corps of officials without the incursion of non-nationals, 
and the exclusive disciplinary power therein . Of course, also, the whole 
financial system is challenged. The Reichsrat ought to have a com- 

> Denktekrifl (1923). 

* Cl. discuHsioQ of thiE in Cluipt«ir on CAiV/* uf SlaU‘t ueotion lelating to the l^wi> 
dent of Omiiany. 
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plete equality in legislation and finance with the Reichstag ; in consti- 
tutional matters a veto, similar to Prussia’s under the old constitution, 
ought to be reconstituted ; the Reichsrat ought to have full power 
with the Reichstag in the ratification of treaties ; administrative 
orders shoidd be entirely made by the lleieharat, not merely submitted 
for its acceptance ; the government should be responsible to the 
Reichsrat. The whole of Article 17 is attacked as fastening upon the 
States constitutions and electoral systems which do not suit them — 
Bavariii, above all, desires the return of monarchy. As to the re- 
organization of the territories the anti-unitarists think this should be 
left entirely to the States. 

Who are the anti-unitarists i Pnacij)ally the Bavarian People’s 
Party, which is founded upon a Catholic jwpiilation of Bavaria equal 
to two-thirds of the total number of inlinl>itants. Thc.se are invigorated 
by leaders of .separatism under the old constitution, and aided by the 
Bavarian Peasants’ Party. There is a German Hanoverian Party 
anxious to sever Hanover from Pnissia. The German National Party 
wishes to return to the Prussian ■ hegemonial ’ federation of 1871-1918. 
The other natural opponents of unitari.sm are the State Parliaments, 
Governments and Civil Sernces. 

The separatist force dies hard in Bavaria, for it ha.s certain material 
ingredients which can neither be swept away nor denied. There is an 
acknowledged difference in temperament between the South and the 
North ; the South is still more agricultural, more a land of small 
trades and industries than the North : the peasantry anil the lower 
middle classes form the largest proportion of the population. Hence 
differences of political outlook and institutions, and a lack of under- 
standing for the great ma.s8e.s of headlong-driving workers, commercial 
people and indu.strialists of the North, 'riie great mass of the Catholics 
can control their own country if it is independent ; not if the Reich 
assumes more power, for the Catholies are in a minority in the Reich. 
The war roused jealousy of Prussia and the Reich, and the immediate 
aftermath of the Socialist revolution in a Catholic and peasant country 
inflamed dislike of the Reich which is still largely governed by the 
Socialist Party. Hence the relationship between Bavaria and the 
Reich has not been a pretty one. She was restive under the emergency 
measures taken in 1921 upon the assassination of Erzberger, and out 
of the measures taken to protect the Republic ’ in 1922 after the 
murder of Ratheuau, a great and serious conflic.t arose between the 
Reich and Bavaria, especially regarding the activities of the special 
force of the Reich Criminal Police,* and the disciplinary power 
claimed over all ofScials, in 1923, at the conclusion of passive resistance 

* Cf. Ihr Srhub der deiitachrn Htpubhk (sii cxjtlanatiim of the Ijlwb for the I’ro- 
teetion of the gepuhlic), liy Kndmatiiwdorller (lh22). 

* 1‘oetzseli, Jahrhuih, 
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in the Ruhr. Bavaria constantlj claims a right to independent 
expression in foreign affairs, and continuously cMUenges the Reich’s 
financial arrangements. 

The remedies suggested are tliree : a position equivalent to that 
of 1871, with re.served rights,^ and this would cau.se similiar claim.s 
by other States ; changes in the constitution benefiting all, especially 
the establishment of a veto power in the Keichsrat on certain legis- 
lation and constitutional amendments ; thirdly, the division of 
Prussia --an impossibility. Indeed, the German problem has almost 
reached the condition of being only a Bavarian-Prussian problem — 
and thus an insoluble one. 

Prussia and the Reich. Bavaria may have her claims : but 
Prussia eiertaiiily has the right to claim more. She has a population 
of 38 million in a federation of G2 million ; her wealth and activity 
are even greater in proportion to the rest. Yet her representation in 
the Ileichsrat is in total not above two-fifths of the entire repre»enta- 
tion, and her votes are not east as a unit, and are sometimes neutral- 
ized by mutual cancellution. Hence a humiliating mendicancy at 
the Reich Departments, which naturally allow for Prussia’s wLshes 
before ever the projeot.s and orders are put before the Keichsrat. 
In this large territory the duplication and wastefulness of Prussian 
un<l Keicfi administration are especially oh.servablc,* as also 
the <lilliculty of Federal success without Prussian support. Its 
jmsition a.s unifier of Germany has been broken by the reduction 
of its votes and v(>to power in the Reichsrat, and the di.sruption 
of the former personal association of Chancellor and Prussian 
Cabinet . 

Its relations with tlie Reich have be<Mi ditlicult, ainl this mainly 
because the party composition of the Governments of Prussia an<l the 
Reich have, naturally, not always squared, although the size of Prussia 
and tlie variety of its territories reduced the possibility of that utter 
apportion which was apparent so often in Bavaria and many other 
States. The possibility always existed and exists, and hence Prussia 
has been fruitful with sugge.stions for the coming of a full unitary 
State. The.se have not yet succeeded, and the history of the last ten 
years has been marked by many serious differences in ailministrative 
policy, in which the pride of both sides was wounded, on one occasion 
so badly, that the Pnussian Prime Minister tlncatened to break off 
relations with the Reich Minister of the interior. Beyond that ? 
Reichs exekution and conflict -and then certainly a revision of the 
constitution. 

What are the suggestions for the solution of the Prussian’s position 

^ Kahl, Drutachf Juri^ifnzt'HHntj, IHh'., 

* Hopkcr-ABchofT. D<uisch<r EinheiUttaat (1928), |>. 4 ff. 
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intlie Beich 1 ^ They aie a oompleitely unitaiy State ; ot the division 
of Prussia ; or the le-establiahment of Prussian hegemony ; or the 
oonversion of Prussia into an immediate province of the Beioh — a 
BeitAsland as the phrase goes. The first solution may come, but only 
after many years of quiet and successful development of the Belch’s 
power and utility — after many years only, since Particularism, especi- 
ally in Bavaria, is so strong. The second, whether as complete dis- 
ruption, or as a strengthening of the power of the Prussian Provinces, 
is impossible owing to the strong sentiment of Prussians for the 
unity of their land and the utility to the Beich of its large coherence. 
The fourth solution has a great deal of common sense to recommend it, 
but Bavaria and other States would never permit it, for it must, first, 
lead to added Prussian influence over the whole of Germany, even if 
Prussia was declared to be merged in Germany, and in the end a 
unitary State would come about by discussion or veiled coercion; 
and, further, in a general election for the Reichstag it might easily 
happen that non-I^ussian nobles would determine the majority, as 
m the Presidential election of 1925, when Marx, Hindenburg’s chief 
opponent, obtained a majority in Prussia, but not in other States — a 
situation not contemplated with pleasure by Prussians as an exchange 
for their dissolution in the Reich. The tMrd solution was especially 
combated at the National A.ssembly in 1919, and formally, of coaxae, 
it stands little chance of realisation now. Yet informally, through 
Prussian influence in the Reichstag, the Reich Govtunment, and the 
Reich Departments it wins its way ; but crippled, and always to be 
crippled, while the present yeiurful tension of forces operates in the 
Reich. If ever the Reich and Prussia come into conflict, the formal 
hegemony of Prussia will be re-introduced, though not with the power 
of the Constitution of 1871. 

The Lilnder Konferenz. These various considerations of 
inaugural difficulties inevitably drove the States to a conference in 
1928, the demand for the exploration of conditions of a Unitary State 
being dominant. State ministers met in Berlin from the 16th to the 
18th January, to exchange views on the relationship between the 
Beich and the States, measures to secure economical public finance 
and practical administrative reform in Reich and States. The Reich 
Government put forward no proposals, the State representatives had 
no power to make engagements, and they, unfortunately, expressed 
views as speaking for their States. They pressed the considerations 
we have already indicated,* and only aft» the most deapumtig pleas 
in the lobbies by the Govermnent could a neutral set of resolutions be 
passed. 

1 HSpker-ABohoff, op. oit. ; Schmidt, Beich und Preuiaen, in ZeiteehriftfuT PolitUi, 
XVI, 3 ; Kits, SeiMond iVeuwen (1926) : Koch-Wesm, iKnAeitMtoot nnd SeUbOver- 
eoaltung (1928). 

' Cf. LS/ndtrbmJertm (Beport,JStUke, Berlin, 1928). 
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There is no mention of Fnutia and the Reich, and the problems 
indicated are only of the secondary importance. A fundamental 
reform is declared necessary ; there must be a strong Reich authority 
(but there is no agreement on how to obtain it). Small States should 
not become directly administerefl by the Reich, but put on their 
feet by financial reorganization (but not grant-in-aid from the Reich). 
When small States desire amalgamation wth others, the Reich should 
facilitate this. More inter-Statc agreements for legal and adminis- 
trative uniformity and simplification should be made. Administra- 
tive reform in Reich States and local anthoritic's was urgent to save 
waste, and should be undertaken only after report by the Federal 
Economy Commissioner {Reichssparkottimissar). A. Constitutional 
Committee was established to prepare a .solution of the problems. This 
Committee is composed of equal numbers appointed by the Reich 
Govenunent and the Governments represented in the Constitutional 
Committee of the Reich.srat, who choose one each. Co-option is per- 
mitted ; and experts may be appointed. The Reich Chancellor 
presides. The Committee is at work. 
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‘ Di'rUion liy majari(i<'H ih as much an expedient as lightin}; by gas. In 
aUupting it as a rule, we are not realizing perfection, but bowing to an imper* 
Ls’tion. It has the great merit of avoiding, and that by a test perfectly definite, 
the last resort to violence : and of making force itself the servant instead of 
the master of authority. But our cuuntiy rejoices in the belief that she docs 
not ileeide all things by luajorities.' — Gladstoxb. 

* Govemmente therefore should not be the only active powers : associations 
ought, in deiuoeratic nations, to stand in heu of those powerful private indi- 
viduals whom the equality of conditions has swept away. ... In democratic 
countries the science of imsociation is the mother of science : the progress of 
all the ret,t depends upon the progress it ha.s made. .Amongst the laws which 
rule liumiiii soeieties there is one which seems to be more pr«’ise and clear than 
all the others. If iiicu arc to remain civilized, or to become so, the art of associa- 
ting together must grow and improve, in the some ratio in which the equality 
of cond tions is increased.’ — de Tocqdeville. 




CHAPTER XI 

THE ELECTORATE AND POLITICAL PARTIES 

A nalysis of the idea of democracy has indicated that it may 
mean either of two things, which, however, are closely related 
in practice : a certain social purpose, or a specific machinery 
of government. Here we are concerned with the latter, and in this 
re-spcct, generally speaking, democratic theorists have sought some- 
thing labelled alternatively Responsible Government or Representa- 
tive Government. These are not exactly coincident, but are very 
nearly so. re.spon8ibility being the chief and wider aim, and repre- 
sentativeness being merely a conv'cnient means to attain this. It 
should be remembered that there has been government in which a 
representative aasembly participated, so hampered, however, that it 
could not be called Responsible. The chief modem example of this 
was the government of Germany before 1919. On the other hand, 
government may be responsible and yet not representative, because 
the people to whom it is re.sponsible may act directly by popular 
vote. Of this there are no more examples in modern times, if we 
except the extraordinary procedure for ratifying constitutions (and 
this is to strain the example too much). The desire for responsible 
government is paramount: people wish not merely to represent their 
views, but actually to make and unmake governments.^ 

To whom, then, ought government to be responsible ? Who 
ought to control the making of laws and their administration 1 
Openly or silently men decide this by their general social philosophy. 
They ask, ‘ What should I like to see government accomplish ? ’ The 
answer generally dictates the desirable form of government, and this 
again settles for them the extent to which others should be repre- 
sented. James Mill, for instance, desired the utmost perfection of 
society, and this was expressed for him in the principle of the greatest 
happiness of the greatest number. Thence it was simple to proceed 
to democratic government, and further, to representative government 
with universal sufiEiage.* But Macaulay was anxious for property, 

‘ This was what so roused Burke's anger (in his Rtfieeiiaas) against Dr. Prioe 
and bis iriends. 

' Bttay on Q nwr iu asnt. 
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and to safegoaid it he held that any franchise — ^that is, any system 
of lepiesentative government — which included the unpiopeitied work- 
ing classes was ruinous.^ 

That question answered, there still remains another. How may 
the power to govern be best applied ? One technique may give good 
results — that is, produce what is intended, and even give incidental 
benefits, another may not produce what is intended, or may do so 
with a waste of energy and resources, and even have results which 
were meant to be avoided. Once it has been decided to have respons- 
ible Government, the problem becomes whether the people shall act 
directly or through representatives. Now no modern State has faced 
this a6 initio ; everj' State, except the smallest, Switzerland, has 
found itself compelled to govern through the medium of a representa- 
tive body. The reasons could be deduced from the nature of the work 
to be done by government. But we are fortunate in having the 
reasons put by a body of people— the FnMieh Constituent Assembly of 
1789 — who actually faced a situation spiritually favourable to direct 
government, and it is instructive to a.sk why representative was pre- 
ferred to direct goveriunent. The reasons adduced were ; the iin- 
posaibiUty of proper deliberation over a large area and with a large 
number of people to consult ; that it was unnecessary to take the 
opinion of oil citizens, sufficient direction being obtainable from a 
selection of them ; that not all people had either the leisure or instruc- 
tion to judge capably of legislation ; that tumuli nous proceedings and 
demagoguery mu.st prevail where no systematic procedure existed ; 
and that, to secure the benefit of division of labour, it was good that 
citizens should allow representatives to exercise the fund ion of govern- 
ment.* We may hazard a further reason ; the dejmt ies. as the di'butes 
plainly showed, enjoyed being deputies, and were anxious to remain 
deputies ; they relished their powers, and acquired a professional 
interest in maintaining that representative govermuent was more 
feasible than direct.* 

Their arguments— valid, we think- have jircvailed ; with the 
result that everywhere democratic government means, practically, a 
representative assembly in the centre of the machinery of govern- 
ment. Nevertheless, Representative Government has not absolutely 
triumphed, for some countric.s seek to remedy its shortcomings by 
the addition of the Referendum and the Tnitiativi*.* 


* E.g. Speech on the Chartuts’ I’clition, Bagehot wae ready to have the working 
daaaea represented, in the sense of {loimitting their spokesmen to appear, but would 
not allow them the full voting farce of their total numbera. Of. ktaaya on ParUa- 
mentarg Reform (written 1869). 

> All thiB is dtown with a great abundanoe of learning in Ixiewanstein, Volk und 
PatlamaU {naeh der SlaatiAeorie der PramCiiKhen Kationalvereammlung von 1789), 
Uanchen, 1922. 

* Had., oitations from speeches, peutim. 

* Cf. Chap. XIX, infra. 
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In the main, however, modem government is through popularly < 
elected Parliaments and MiviHlcrx resjmmible thereto. This C)ualifi(^- 
tion must, however, always be remembered : that owing to the exist- 
ence and activity of spe<‘i!il organizations to influence the electors in 
their choice of representatives Political Parties even representative 
government without any formal admixture of Direct Government 
has been made substantially Direct. Representatives are selected, 
catechized, pledged, sujjported and afterwards controlled in their 
parliamentary activities by parties in close and continuous touch with 
the electorate, so that absolute differences between Direct and Indirect 
Democracy do not exist ; ami the question, which is the better 
instrument of govenunent, turns upon the comparative merits of the 
Party Organization of a State and any alternative organization which 
might be improvised for direct popular govjTnment. To this question 
we return, therefore, only when we have completely reviewed the 
subject of Parties and Parliament.«. 

m * * * if * 

The chief democratic theori.st.-> do not apparently diverge a great 
deal in their definitions of Representative Government. The most 
concise form in which Locke expres-sed himself on this subject is in 
this passage : 

■ It IS in tlieir leijislalive tliat the luemliers of a cumiiionweitith are united 
ami conibined togetiier into one coherent livina ImhIv. Thi^ is the soul that 
gives form, life and unity to the eoinmonwealtli : from hence the Bi-veral mem- 
liers have their muliml inllueine, sympathy mid eonnesion: and therefore 
nhen (he legislative is hrohea, or liissoKtsl. dissolution and death follows. For 
file essenee mid union of tlie .soeiely i onsisting in h.iving one will, the legislative, 
when onee i‘stiil)lished liy the m.ijority. has the deelaring and, as it were, keeping 
of that uill. The i on.stitiitioii of tlie legislative is tlie tirst and fundamental 
net of soeiety, nhen'hy proMsiou is made for tlie ronliniiation of their union 
under the direetion of is'rsoiis ,1101 bomLs of law.s, made by jktsoiis authorized 
thereunto, by the eonseiit ami ap]H>mtmeut of the jMsijile. without wliich no 
one man, or iiumis'r of men, amongst them can haie authority of nmking law 
that shall he binding to the ii-st.' ' 

Such dc.s(Tiption.s of repre.seiitalive government are very general, 
and reveal few or none of (he difficulties inherent in its nature, nor, 
eon.sequeutly, the wide gulf whieh actually .separates people when the 

* Second Treatise, Chap. XIX, p. 212. Cf. aUo Priestly, LtcUirts on History^ 
No. XLl, Kdition of 1820 : ' In a stnie of political Ulierty, the people must have a 
control over the #fo\ eminent, bj' theni«'lv<*^ or their n^pn^sentatives. In large states 
this can only l>e done in the Utter method; . . . where great numbers of persons 
art' eoneerneii, it is of infinite advantage that they do not dfliUTate and decide them- 
sfhrs, but ehootM^ a few to act fi>r them. These having a and knowing that the 
eyes of the whole community arc u{>on them, mil hi* desirous of disc'harging their 
trust with reputation to themselves, and consequently with advantage to their con- 
stituents.* Cf. also J. S. Mill, Hi firesefitatU'c Oovenment, Chap. 5: *The meaning 
of representative government is, that the whole people, or some numerous 
of them, exen'ise through deputit^s {vnodieally fdovted by therosidvcs the ultimate 
controlling power, whiob it, in every I'onstitutiun, must possess in all its oompleteaeas.’ 
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tern ' lepzeBentative * is to be put into practice. Reflection, however, 
shows that these vital problems are involved : (1 ) what entities shall 
the government represent 1 (2) who may choose representatives ? 
(3) how shall candidates for the assembly be chosen 1 (4) how far is 
it permissible to influence others in the election of candidates 1 (5) to 
what degree is the representative obliged to obey the directions of 
the electors ? If we answer these questions by reference to the 
theories held at different times, and the practices based thereon, we 
shall discover more exactly what Representative Government means. 
Let it be remembered that it is not merely representation which is 
sought, and accorded by democratic theory, but the actual selection 
and dismissal of the executive. 

What entities shall the government represent ? At the present 
time, and in all the countries of which we speak, parliamentary 
assemblies are said to represent the ‘ nation ’, the ‘ country ’ or ‘ the 
people ’, or the ‘ electorate ’, and these terms generally mean the 
whole body of citizens, considered as equally entitled to representa- 
tion, and free of connexion with each other except tlirough their 
common residence in an area ordained by the law to be an electoral 
district. Representation is Territorial, a vague image of the w'hole of 
the State’s territory being conceived, this falling into districts con- 
venient for registration and polling purposes. It is largely conveni- 
ence ^ which determines the size and nature of the electoral district, 
and not the local existence of a definite Interest whose representation 
is considered to be desirable. It sometimes happens, in England 
especially, that an electoral district coincides with some ancient 
borough or rural area because for centuries it was a parliamentary 
unit, and it has come to be thought of, sentimentally, as having a 
corporate existence. 

Within this territorial scheme the electors are supposed to be free 
and equal atoms. Continental writers have for over a century appUed 
to this system the term ‘ atomized ’ and ‘ pulverized ', meaning that 
the whole nation is split into sovereign fragments, all entitled to equal 
power in fashioning policy. This doctrine is not much older, politic- 
ally, than the French Revolution, though it goes back, philosopUcally, 
to the rise of modern religious Nonconformity and the Reformation. 
It replaced the old system of ‘ community ’ representation, and ‘ virtual 
representation ’, on the Continent and in England. According to the 
representatives were summoned, not because government was 

* It depends, in fact, upon the nssonable size of Fariiament, the struggle of parties 
for special advantage in thdr own strong districts, and partly upon the desire to 
leptesent already existing entities lilce counties, cities, townships. 

* In ESngland membm of many ‘ grades ' or * estates ’ of society were, in the 
fourteenth centnry, called by the Crown to its deliherations, and the bishops, earls, 
iMtsons and Imights, citizens and burgesses, were not, strictly speaking, ‘represen- 
tative ’ of anybody else in the sense of a delegated power held upon pledges by the mem- 
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based upon the sovereign authority of the People, but because the 
tenure of land was the foundation of order and political obligation, 
its products were the chief sources of taxation, and in troubled times 
it was easier for kings to collect taxes if they appeared, at least, to 
consult the taxpayers. Hence the growth of the idea that communi- 
ties, bodies of people, constituent and substantial parts of Society, 
were the proper units upon which to plan a parliamentary assembly. 

The second (composed by the landed aristocracy who enjoy^ 
political power) is most concisely expressed in Paley’s words ; 

‘ Before we seek to obtain anytliing more, consider duly what we already 
have. Wc hare a House of Commons composed of 518 members, in which 
number are found the most considerable landholders and merchants of the 
Kingdom ; the heads of the army, the navy and the law ; the occupiers of great 
offices in the statu ; together with many private individuals eminent by their 
knowledge, eloquence and activity. If the country be not safe in such hands, 
in whom may it confide its interest ? If such a number of such men bo liable 
to the influence of corrupt motives, what assembly of men will be secure from 
the same danger t Does any new scheme of reprceentation promise to collect 
together more wisdom, or to produce firmer integrity ? * * 

beis or by instructions from the estates (cf. Pollard, h'eolulion of parliamrrU Chap. IV). 
There was neither a notion of popular election nor of government by any authority 
except the Crown. The grades which together correspond to the present House of 
Commons were representative of ‘communes*, that is, the organized bodies from 
which they came ; not of a mere aggregation of persons as now. * The Commons 
are the communities or iinivertitata, the organized bodies of freemen of the shires 
and towns, and the estate of the commons is the conimunitas communilalum, the 
general body into which for the purposes of parliament those eonunimities are com- 
bined ’ (cf. Stubbs, Constitutional // uitory, 11, 185). 

A variety of franchises grew up in different counties and boroughs, but for cen- 
turios this was not considend to bo a {lohtical wrong, though sometimes accounted 
a blemish (cf. Looke, C'iril Government), nor «as uniformity of franchise deemed 
essential. It was enough that Parliament was composed so that, broadly, the socially 
important elements could be deemed to bo there present. Sir Thomas Smith’s famous 
deKription (De Kepubliva Anglorum, Alstree Edn., pp. 48, 49) says no more and no 
less than this : Every Englishman might be ‘ intended ’ to be present in Parliament 
but he was not, nor were rational arrangements made to satisfy him that he was ; 
nor was there adequate security that those who actually were in Parliament could 
be made to act as though they believed every Englishman were present and claiming 
due attention. 

Other radical democratic thinkers like John Lilburne in the seventeenth century 
demanded, as we have seen, a ievelling of all men as the basis for rejiresentation 
in Parliament. An addross to Parliament m li>45 speaks of ' freeborn people to 
their own House of Commons’ (Gooch, English Democratic Iilme in the Seventeenth 
Century, p, 123), and calls upon ' their commissioners in Parliament to account how 
they in tius session have diwbarged their duties to the universality of the people, 
their sovereign Lord, from whom their power and strength is derived, and by whose 
favour it is continued ’. The Agreement of the People put these ideas into practical 
form, declaring ‘ that the people of England be indifterontly proportioned ’ aceording ' 
to population, that PorliamenU should be elected every two years, that all and only 
persons ordinarily rated to poor rate (but not servants) should liave the right to 
vote, and prescribing tines for persons who hindered electors * in their quiet and 
free election of reprosenters '. The Agreement speaks in vexy modem terms : the 
legislatore itself is called The Bepresentative. 

^ W. Paley, Workt (Loudon, 1826), IV ; The Principles of Moral and Pailitieul 
PhUosophp, Bk. VI, pp. 392, 393. 
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The doctrine embodies two ideas — that of social bodies to be 
represented, but also the independence of the representative from the 
people to be represented. Tliere were reformers, but as Macaulay 
said, speaking of the early part of this era,^ the object of the reformers 
was merely to make the representative body a more faithful interpreter 
of the sense of the constituent — it occurred to none that the constituent 
body might be an unfaithful interpreter of the sense of the nation. 

Even Burke was only temptirarily excited by the Wilkes’ case, and 
he accepted virtual representation : 

‘ The virtue, spirit and essence of a House of Commons consults m its beina; 
the express image of the feelings of the nation. It was not institiiteil to lie a 
control upon the people, os of late it has been taught, by a doctrine of the most 
pernicious tendency. It was deaigiu'd ns a conli-ol for the ja-ople. . . . This 
change from an immediate state of procuration and delegation to a course of 
acting as from original power, is the way in which nil popular magistracies in 
the world have bem perverteil from their purposes.’ ‘ 

He soon however returned to the idea of ‘ virtual representation’. 

The ‘ stake in the country ' or ‘ interest ' theory of representation® 
could not be surrendered by those who hehi it for it was u product 
of their practical monopoly and part of the defence of that monopoly. 
Its natural fruits were the hideous maldistribution of seats, the queer 
franchises, and the electoral corruption which persisted until 
despite all debate about reform.* Nor could theory and practice be 

^ History of Evgland, Chap. XlX (1692). 

* Present Discontents (World’s ClasKicK £d.)> 11* 51, 52. Biirko talk^t of * {topular 
eloction \ and says that " without it, or something equivalent to it ‘ (siV), the people 
cannot^ enjoy the substanee of freedom. Ho then proeeetis quite hajipily to gay : 
*The frame of our commonwealth did not ailniit of sueh an aetual election ; but it 
provided as well, and (while the sjiirit of tlw* constitution is prcBcrved) belter for all 
the eSecte of it than by the method of suffrage in any demueratic state wliataoever. 
It had always, until of late, been held the first duty of Parhament to refuse to 
oipport Government pourr v>as tn the hands of persons wktt were aerejdable to 
the people. . . . Thus all the good cSeets of popular election were supposM to Iw 
•ecured to us, without the mischiefs attending on perpetual intrigue, and a distinct 
ca&yasg for every particular oflici* throughout the body of the }K*ople. This was the 
most noble and refined part of our constitution. The people, h> their representatives 
and grandees, were intrusted with a dcliixTativo power in making Jaws. . . .* (ibid., 
p. 35). Observe then : ' CMxioptablf to *, or ' something equivalent to ' rt^presenta* 
tives and grandees ’, and he talks further of * sway among any part of the lundinl 
or commercial interest’ as a title to ’connexion with the interest of the people’, 
and ‘the Commons shall bear some stamp of the actual disposition of the people at 
lam * (ibid., p. 60). But one half of the Whig Party and more wen* soparatwl by 
gull from even the moderate portions of this gosiiel. When men offer the alternative 
of an * equivalent let the buyer beware ! for the vendor is usually substituting an 
inferior article. 

* Chatham (1776): ‘People, however, are apt to mistake the nature of Itepro- 
aentation which is not of person but of jffopprty ; and in this light there is scarcely a 
blade of oats which is not represent^.* Veitch, The Genesis of Parliumentary Reftirw, 
p. 37, and I^ky, Democracy and Liberty, 1, 1 ot soq., gives a fairly long description 
of the eighteenth-oentozy conception of representation ; but it is not document^. 

* Cf. Namier, Structure of Politics, e.g. 1, 93 : ’ Taking England as a whole, prob. 
aUy wi more than one in every twenty voters at county elections could freely exer- 
cise his itatntoiy rights, and the count^ members, though a valuable element in the 
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changed until a hostile doctrine, claiming universal validity, violently 
challenged it. The attack was made in the name of ^e Natural 
Rights of Man, and in the vanguard were the middle classes, the 
working classes acting as important allies in the two decades after 
the end of the Napoleonic Wars. The old tenets died a hard death, 
and to the last, in 1832 , and even beyond, thej' were defended as whole- 
some for the Commonwealth.* Nor did France know the representa- 
tion of individual persons until the Revolution.'* The system of 
three e.states was po.ssiblr only as long as a graded social importance 
was not actively challenged ; and that was pos.sible only while the 
monarchy was ab.solute.“ When the monarchy fell, the question 
naturally arose, who was to inherit the authority to govern. The 
answer that nobility and clergy should be two to one against the 
Third Estate was ridiculous ; for, in that position, th(‘ Thinl Estate 
was indeed nothing. This was soon ob.served in I7H8 and 1789, when 
the Revolution was brewing, and the holders of [>ower held to their 
privileges until violence ff)ok them awa}'.^ 


Houmi ill tiiat inoht of them wert* iniU'pondf^nt of the Gov'crnment, con>titut<.*d the 
pun»t»t of rlaHM ropn'*><*ii(atlon in (treat itritaiii, to a hi>'h degree, of an heredi* 

tary character/ C£. I'orritt, VhTtfornud Hounr of Cominonn* 

* JUitler, of firmt Hfform UHL (’hap. \'. 

* The inelTectjve and infpt‘<|nent f!/N>ruHX etm^i-ted of ibret* E<tat«j, de- 

liberating uiid voting separateiy,- XohU***, (’Icrgy and Third K«tate, tiie last-named 
correHpoiKling roughly to liie KiiuliHh Commons. Then* uns no Hettled manner of 
com|Kwition or oonventi<in of the K'«tat4*H, nor liad they a regular procedure. It 
suftieed for royal purpoMe.s to approach the jnvat iordN,’lhr* Church, the municipal 
authorities and to pel them to come in poivtm or by proeunition. Gradually the 
amaller Ifjrdi* (-ame by their n*presa'iitatiV4»h, and the 8js»tem of election was extended 
also to the other Orders,- it cost the (.'rowii nothing, and was debited by the proud 
Orders. Sonietiinea the (Vown utt<‘mpted to depress the tliiireh by ordering common 
election of all re]in.‘wiitativcs, but this, which plea.M^d the |a'o])le and the nubility, 
was PejfK’ted by tlic ('hurch which feanni * the eiiterppi'*cs of the laity against the 
authority of the Ohurch and the lilierfy of tlu* elcrcy ’ (Viollet, BiaUHn. dcs InMU’t- 
tff/rt# /*oiiliqH(i( ft miminiHratiris tit h Frattcr. III. Iit3). Yi‘t -oiuetiiiies t,ueh eonimon 
eleelion aetually took jilace ; in Languedoc it was the usual proeeilure (Picot, Lw 
£lcrtionA aitjr FUnlx (itjumux tbintt lfi> prorincr^t pp. Ut>, The Orders were separ- 
ate, but BR a rule delilK’rntoil in <'onimon by dividing up into a luimbiT of committees, 
each corresponding to a territorial n'girm. In some asbomhlies. as that of 14S4. 
there was even vote by head, so that the Orders wtfc eoiniuned. Kut this could 
only (MH'ur when the (Jrders were unanimous, which hapiamed mo<t uMiallt' on the 
question of the weight of taxation; as soon br one Onler ctnild not "re eye to eye 
wdtli one other, they Me])aru1i*d and Ixvame distinct, simietiiiie^ hostile IkhIics. How- 
ever, since taxation and eomuiou rcsiafance to royal }>ower were normally the vital 
political questions, the barriers lietween the Orders were not up, save lictween assem- 
blies, or when s<‘nouH dissenaiou dcvelojied. 

* A eoiiveiiient stiidv of the history of the elwtoral unit is Aulneau, Im rircoa- 
9eri24um flirtoralf, i*arjs, 11K>2. 

* KeeU«*r saw no way towards jiencc unless it were in convoking the to give 

the 7’ifrtf £iat a repn^Rcntation tniual to that of both the others together, ‘The 
old-fashioned deliberation by OnU'rs not licing changeable excepting by the agree- 
racnl of the tlm*e Orders and the approluitioii of the Kim*, the numlN’r of deputies 
of the Third Estate is not, until then, anything but a means of gatlieriiig all the useful 
informed minds for the good of the 8tate, and it cannot be denied tliat this variety 
of information lielouga above all to the Order of the Tliird Estate, since there are 

20 
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The substitute for Divine Right, government based tm a social 
contract of free and equal individuals, issued from the treatise of Jean 
Jao 4 }ueB to control administration and fill the pages of the new statute 
books.^ 

Thus, France under the uncien regime knew the Free and Equal 
voter less than England ; her policy was founded upon an almost 
untempered monarchy and graduated subjection. But it was in 
just such an environment that the new doctrine could spring up. 
In the Germanic States the practice of distinct Orders was usual, 
where monarchy was at all tempered. Tlie answer to the French 
doctrines, however, was that there should be representation of estates, 
for these, while supplying the advantage of representation, maintained 
the cohesion of the units in each Estate, whereas the free and equal 

vote inevitably disintegrated society.® 

^ ♦ ♦ ♦ ♦ ♦ ♦ 

The victorious principle was that every sane male eitiaen has a 
natural right to participate in government, that this right is normally 

a nmltitude of public affaira upon which it alone ia instruetc'l. aiieh as (lomeatic and 
foreign commerce, the condition of manufacturing nviu'-lry. the l)e»t moana to eneour- 

these, the public credit, the rate of interest, and the c-ireiilalion of the currency, 
anuacB of taxation, prlTilegea and many other aulijeets withm the expericneo of it 
alone. . . . The desire of the Third l^ate, when it is unanimous, when it is in 
conformity with the principles of equity, must alas.vs he ealled the desire of the 
nation. . . .’ (SisuHat dit Vonsdl, 27 J>ec. 1788. Cited laruwe, UmUftre, IX, 371). 

Later came the Xatimai AMembl!/. SiSyes deiiarcd : ' Ibis title is the only one 
which u appropriate in the present eondition of things, as much because the members 
which compose it are the only representatives legitimately and pnbbcly hwntn awl 
verified, as that, finally, the natumal Tepreeaitalivn, bii/ii/ one and indivinibir (tie), 
none of the deputies, in whatever order he is chosen, has the right to exercise his 
functions separately from the present assembly.’ 

' In some provinces there was, hefuie the Revolution, a species of representative 
assembly, occupied in voting subsidies, collecting them and administering their 
expenditure, the £taU Proivmavx. Tliesc, too, were composed of three Orders, 
whose privileges and interests were as distinct as those in (he national estates. Nor 
were they representative in a striet sense, for the two upper Orders either came as 
of right, no election taking place at all, or some of their members attended regularly 
by virtue of precedence or status in the hicTarchy. 

* In some of the Germanic states there wen> occasional meetings of KstaUw ; and 
here the practice of distinct Orders was usual. In Germany, the result of the Kreneli 
Revolution was not to cause the creation of Rarliainent or l^tatcs based upon equal 
citizenship, but only to reawaken and spread the old-fashioned system. 

The constitutional, but rather couservativc. political tlieorisls of the Reaetion, 
when many young liberals of Germany looked upon the estabUslinicnt erf Estates 
as a great concessiem to liberal constitutionalism, agreed that these were repre- 
sentatives in tte ‘best sense of the word’. Cf. Schlegel, I’kiUuophical Leclura 
(1804-6). Social cohesion was desirable ; hostility undesirable. To secure cohesion 
and to ward off hostility the ' natural’, ‘ organic ’, groupings in the State must be 
used for representative and co-ojiorative purposes. The organic groups w'hieh should 
find representation were Reasants, Artists, Spiritual and Educational leaders, Warrior- 
Nobles (possessing land, in order to maintain the incentives proper to such a casto), 
and Servants (in a sense wide enough to include morebants). Ho returns again to 
the purpose of such a form of representation : that the corporatenoas of the State 
ahall overcome disruptive stresses. ’Such an atomistic splitting-up of the whole 
body of the State, or of the national association (by the ostablishmont of an anemhiy 
based on votes), is already an elementary dissolution, or leads directly and at once 
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iqnesented bj the right to vote for the representative assemblies, 
and that all are entitl^ to equal votes, none more, none less.^ That 
right was independent of capacity and class, and was the direct issue 
of the humanity of man. This was a mystical dogma issuing from 
the affective qualities of those who held it, although they pretended 
that reason was on their side. This cxpre.ssion of the dogma contains 
practically all its essential features : 

‘ All the individiialH who compose the aiwociation have the inalienable and 
sacred riKht to jiarticipiite in the (urmntion of the law, and if each could make 
his particular will known, the ^'atheriii^ of all these wills would veritably form 
tht) general will, and thi.s would be the final degree of political ]x.‘rfcction. No 
one can be dtsprivcsl of this right upon any pretext or in atiy government . . . 
in every society the associated arc <-ssentially equal in rights, and the first of 
those is |Mtrticipntion in the establishment of laws under the empire of which 
they consent to live.' “ 

Common to all in the French Con-stituent. it was gradually ham- 
mered out into the form contained in the Dechtration of the Rights 
of Man : 

' Men are born, and always continue, free and equal in respect of their rights. 
. . . Tlie nation is essentially the source of all sovereignty : nor can any indi- 
vidual, or any hotly of men, he eirtitletl to any authority which is not expressly 
derived from it. . . . The law is an expression of the will of the community, 
all citizens have the right to concur, either personally, or by their representatives 
in its formation.' * 

thereto.’ He ohserves also that the demot-racy of the medieval cities were based 
on corporations, the ineniliers of which were aeleetetl. 

Such ideas, wliich were widely shared, were elaltorated Iiy Hegel, and by Adam 
Muller, the wisest and aeuiest of the Koroantic theori-ls. in his Ulinifutt uf 
trafl {EU'mtntf Jfr Atiottl aast. 18 tr.>). 

• Cf. French IK'elaration of Itights, nsft, 17!H, .Vrt. fi. 

• IVtioii, .4n7iM'/« I’arli )Hi niaires, 1788-1789, HI, .782. 

• ,\ii earlier form whieh shows clearly tlie reasoning was : 

Art. 17 : ‘ Sime every man in the state of nature enjoys an absolute and universal 
right over himself, then sm-iety must {Hn<sr.ss over itself tlie same right, that is to 
say sovereignty resides in all the memlx»rs of a wsdety eonsiih'red collectively.' 

Art. 18 : ‘ Thus aq}' society iiicoiucstahly jawsesses every kind of power. It 
has always that of revising and reforming its constitution, that of making laws, of 
executing them, and ]iruiiouneing upon their violation; that is to say in virtue of 
its sovereignty, it possesses eminently the legislative, executive and jtidieisl rights.’ 

Art. 22; ‘The general will is never so well expressed as when it is that of all 
the citizens ; in default of this it must Is; expressed by the majority of votes.' 

Art, 25: 'Stnee all citizens ought to have an equal share in the advantages of 
siH'iety, they ought to exercise sii e<itiul influence in piihlic delihcration-s.’ 

Art. 26 : ‘ Thus om* of the princiiml points in a constitution should lx- the manner 
in which a {leople should assemble in order that it may, wherever neces.stm’. express 
its wishes freely, clearly, easily and promptly.' — Uoiiges-Oartoii Project. 12 .August 
1789, Archivtt ParlemnitairiK, Vlll, 429. 

One practical reason did weigh strongly with the deputies, tiiat is the desire to 
get a just distribution of the burden of taxation, .lust taxation is a driving incentive 
111 the creation of the dogma of equal suflrage, e.g. ArcAirrt Parlrmentairu, 'VIII, 
432 : ' Taxation, being a portion taken from the property of eaohcitiiEon.hc has the 
right of deoiding ujpon its neeessity, of freely consenti^ thereto, of following its 
empIojrmsDt, and of determining ita destTuction. levy, eollretion and period.’ 
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The piinciple developed in England during the political conflicte 
of the seventeenth century, a mighty tributary joined it in the Ameri- 
can Colonics, 1 and later in the American States, another flowed from 
the fount of the Contrat Social,* and all met, with the newer contribu- 
tion of a few English radicals,* in the tempest of the Revolution, and 
thence spread to become everywhere the ideal of the weaker and 
poorer members of society. In all countries one can find a constitu- 
tional declaration of the principle,- in all (‘xcept England, and this 
has its effects. 

This conception of representation was necessarily entangled with 
the fundamental question of where sovereignty should reside, and since 
the governing classes were unwilling that sovereignty should go over 
to the people, every practicable obstacle was jmt in the way of full 
realization of the idea, so that only in our own day have universal 
suffrage and the Free and Equal Voter become coincident. 

Territorial Representation. Now, here were a rnultitiule of 
equal citizens. How were they to be re])resented ? In .some way 
a great gulf had to l>e bridginl the palpable gulf between each 
individual and the nation. According to tlic German theorists this 
gulf should never have been made, it did not really e.xist : and. even 
if it were tolerated, it .should be overconn- by representation in Estates 
which organically bound individual and grou}). Rut the disruptive, 
pulverizing philosophy of Jjockc and Rousseau had prodttc-ed this gulf, 
and had sugge.sted that it was sunnounluble only by tlu* social con- 
tract.® The question still remained, how was the contract to be 
estaldished in the everyday, continuous business of govt-rnment '? 
By what means could the reconciliation of all the }>urticulur wills be 
produced ? As soon as this question was asked, and it was raised 
often and debated earnestly in the French National Ass<*mbly of 
1789, statesmen we.re embarked upon a .sea of troubles. There was 
the problem we have already discussed, that of Direct and Repre- 
sentative Government. There were the twin probh-ms of the relation- 
ship between the coast ituencies and nation, and the elei-tors and 
representatives. 

If the nation wer« too large to be called together to <leliberate, 
then the meeting must be reduced to manageable numbers, but never- 
theless, there must be a proportionate expression of the natiomil will.® 
Mirabeau’s metaphor ‘ a maj) to scale ’ (carte ri-duite), indicates the 

^ Merriazn, American PolUical Idfas, New York, 102<). 

“Carpenter, 7'he Dmlopmcnt oj American Political Thought, Chapa. JU and V, 
Princeton, 1930 ; H. Kirk J'ortor, UmUjryoJ l;ivjjragf in the I'ntlul Chic*aKo, 1918. 

“ Bk. IV, 2 and 3. * Cf. Vcitch, op. cit. 

* Cf. Gierke, OcnossenschaJOtTfcht, 1V% 276-476, 

• Mirabcau, Oeuvres, J, 8 : * When a nation is too numeroiia to mwt in u aiiiffle 
assembly, it forms a number of thorn. The individuals of ear]) particular RHBi®mb]y 
^ve the right to vote for them to oim* person , • . the GoUoctiuii of reproHcntatives 
is the nation. . • 
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psychology of this fonn of representation, From each geographical 
point a person or persons to speak for its people must be called. This 
was a simple and convenient solution, and seemed natural, for it was 
based upon the postulate that all wills are of e()ual value and therefore 
one, or ten, or ten thou.sand, or any grou]) of citizens, or any fraction 
of the nation, was equal to any other, if it were nunurlnilli/ the same. 
Men do not seek out difficulties, when their (objects are obtainable 
without the, burden of conque.st. 

Yet it could not be ignored that <leputics coming from different 
places would have different views. Were they, then, to hold out for 
those views ? If the convention that a locality had sovereign rights 
were adopt(‘d, serious difficulties would follow ; the locality and the 
deputy would be encouraged in their iiitransigeanee.' Yet to deny 
.sovereign rights was to fly in tin* face of revolutionary philosojjhy, by 
minimizing the political importance of all the .sovereign individuals 
locally resident . X way out of the dilemma was found in a conven- 
tion as subtle as Rousseau's discussion of the (Tcneral Will, Hegel's 
metaphysies of the State, and (lierke’s analysis of associations (and 
all of th<'w> subjects an* cognate to ours) - the convention that the 
representative of a locality mnst consider himself not as representing 
his di.stricl. but as repre.senting the nation.® Hut if, he is to do this, 
he ceases to be the ropre.sontative <if the district. unle.ss. at the sam(‘ 

> Arehin- I'nrhmi utairai, VIII, 205: ‘If the sjstcm of im|>crdti\r ami limiteiT 
powers wen' admitted, the rewilulioiis of the a»seinhl.v would Iw stultified hy the 
recojinitiim of a formhlalile Mdo in eaib one of the 177 Imll'Ki’i of the kingdom, or 
rather in the 431 diveioif. hIiuIi h.ne returned de|)lale^ to the a.'.'S'iuhly.' Again : 
'If anv buillaiji, or •■iiii|>Iy a di\i-.ioii thereof, lould );o\ern iii adranee the opinion 
of the Xutioiial A'-s'iiilili , it eoiiid. on the -ome promids. afterwards rejmdiate its 
deerei's, on the piete\t that tliey weix* eontrary lo its own opinion ’ 

* t)p. eit., p. 2o-I : * Kaih portion of wwiety is snhjed . soien'ittiity resides only 
111 the whole assemiiled: 1 say tlie whole. IssMiisi' the rislit to leirii"l.'ite doe.s not 
iH'loiig to u part of the whole; I say asv'iiit.leii, laNMuse the nation eannot evereiis' 
the leginlative {luwer when it is ditided, and then it eannot dehiierate in eominon. 
This eununon deiilK'ratiun can only eoiiie alioul tliroii|;li repi'eM'iitdiiies : wliereier 
1 see the represent at iies of twenty-liie million men, then' 1 we the whole in whieh 
the plenitude of sovereignty resides , aial if then' exists a }a>rtion ot this whole whieh 
wished to rise against the nation, I would see only one siihp-ci. who pn-tended to 
be stronger than the whole, f’rolests and n-serinlions .m' imiiermissible : they are 
attempts against the |H>wer of the majority ' (lailly-Tolleiidal). 

• ArcAins I’arli niLnUiirm, Vlll, 2Ul : ‘ Firstly ; what is a hntlingc or a part of 
a baillagi t It is nut an indeia-ndent state, a state united to others simply by a few 
eonnexioiis, like any federal liody : hut a part of a whole, a iwrtion of one only 
state, I'ssentially submitted, whether it assents or not, to the general will, but having 
essentially the right to pnrtieipnte thervin.— What is the deputy of a bailhigc ? Ue 
is a man whom the batllage charges to will in its name, but to will not as it would 
itself will if It could U' trans|iortt'd to the general rendci tons, that is o/tir Aoring 
matvrely ddiheraUd and compared nmoiiij then, m Inn all the motives of the different 
baiUagen. V\'hat is the mandate of a deputy? It is the act which tran.suiits to 
him the powers of the baiUage, which constituU's him represi'iitativo of a baiUage, 
and thereby representative of all the nation ’ (Talleyrand- Pericurd). 

E.g. Cmintilulion of 171)3, 11. Chap. I, Sect. 3, Art. 17: 'The representatives 
elected in the de|iartments aiv not rt'pn'seiitatives of a ]iarticular department, but 
of the entire nation and they must not be given any mandate.’ 
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time, the local inhabitants vote for him not because they are thinking 
of their district and willing the things which concern it, but because 
tiiey have transcended the individuality which the philosophy of 
natural ri^ts accorded them, and willingly vote as individuals who 
are part of a whole of which they ore conscious. This, in fact, is the 
only practical way out of the philosophical difficulty raised by a 
political system which begins with individuals in a state of nature.^ 
Individuals, in the terms of Kant, must be in a state of ‘ unsociability ’, 
but of ‘ social unsociability 

Now if it were admitted that representation of the locality was not 
really representation of this, but of something else, called the nation 
— a fiction here invented to cause men to acknowledge an external 
authority — how was this something else to be known ? Who should 
conceive the national interest or will— the deputy or his constituents ? 
In other words, how far was the deputy to be free, and how far bound 
by ‘ instructions ’ ? The constituents had a very important place in 
the scheme of things, for what was the national interest but some 
kind of combination of the interests of all the localities ? 

It is one thing to attempt to answer these questions as an ‘ ought ’ 
in an ethical vacuum, another to read the answer from history. When 
a desirable solution was being discussed each party to the arrangement 
regarded the matter in the light of what was desirable to him. Repre- 
sentatives were not anxious to be bound by mandates, they desired 
independence and security of tenure.* They could not forget that, 
on the whole, they had a better education and more leisure than most 
of their constituents, whence .some of them argued that they were 
better able to decide what was their will.* Further, it was ask^, how 
could a constituency know what was the national will, and state its 
attitude thereto, until the deputies met and deliberated \ * On the 
other hand, politically conscious electors desired to give instruotioiis,* 
shorten the duration of the representative period,* and recall the 
members who dissatisfied them. Such devices of the electors were the 

* Archivtt Parkmmtaira, VIII, S93 : * The deputy ot a baiUagr is immediately 
choeen by hie baiUagt ; but indirectly, ho is elected by the totality oi baiUagu. That 
is why every deputy is a representative of the whole nation.’ 

* Ibid., p. 207. ’ Sicyig, Archives Parlemailairts, Vlll, 594. 

* Ibid. : * Here there is no question of drawing up a democratic survey, but to 
propose, listen, concert among oumelves, to modify one's opinion, finally to form 
in common a common will. . . . When wc meet it is to deliberate, to know other 
people's opimoDS, to profit from reciprocal views, to confront particular wills, to 
modify, and conciliate them, to obtain a result common to the majority.' 

s kfonnier, ibid., Vlll, 560 ; ' The people confides its sovereign power — in so for 
os it confides it it oonnot exert it ; but it con take it back whenever the depositories 
abase it in order to oppress them ; and when it recalls the power, it should return 
it os soon oa posdUe with new preoantions to ossore its liberty and bappinese,' 

* Herriam, A HiMory of American Political Theoriee, New York, 19^ : and of. 
the various declarations of rights m the American State Constitutions of the tevo- 
Intiouary period. 
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only means of controlling the representative assembly in an age which 
lacked two things which to^ay exist in a highly elficient form — rapid 
transport and communications, and a party system — an organization 
specifically to connect the electorate with its representatives. Hence, 
therefore, the importance of such communications as the letters which 
passed between Burke and the Sheriffs of Bristol, and the strict views 
held in America and France on the subject of the responsiveness of 
the representatives ; in default of any other body to whom to be 
responsive and responsible, either the locality was the controlling 
factor or the representative was virtually free. The development of 
communications and the party system has caused the representative 
system to change its meaning and forms. Of critical importance, 
further, to the meaning of representation has been the growth of great 
organized bodies of citizens in their economic callings and social pur- 
suits. This subject is pursued further at a later stage. 

Who may vote? The right to choose representatives was 
extended from time to time in the nineteenth century’ and recently, ’ 
until practically' all males and females over 21 are enfranchised. Over 
one hundred years of struggle were needed to secure this, although 
there was a widespread eonsciou.snes8 of the importance of the vote 
at the beginning of that time. But those in possession of political 
power realized that concessions would mean its tothl loss, and there- 
fore only violence or the fear of violence could overcome this unwilling- 
ness. This fear itself was of small effect while the disenfranchised were 
unorganized, and even when they were organizeii so long as they were 
unwilling to act violently and the ininorit}' controlled the arm^ and 
disciplined forces. Therefore conceraions were piecemeal and slow. In 
England the Kefomi Bill of 1832 was passed only after violence, 
threatened and actual, after a concerted attack on the credit of the 
Bank of England, and a threat to dilute the blue blood of the peerage 
by * swamping ’ the House of Lords.* This was the consummation of a 
long and bloody skirmish since 1815. The Chartist movement with its 
w'arlike demonstrations followed. Once the Act of 1867 was passed 
politics were radicalized, and the poorer clas.se3 naturally admitted 
their unenfranchised brethren. French development * was marked by 
actual and recurrent revolution. In (lermnny, the movement was 
pent up until the Revolution of 1848, which, proving abortive, accom- 
pUsbed no more than a declaration of universal suffrage. This was 
granted by Bismarck only as a price for support of his policy of unity.* 
This gift, however, was made to Germany and not to Prussia, and, 
until 1919, Prussia po8ses.sed a type of franchise especially designed 

* Bntlsr, Pauing of Ihf Orrat Krform Bill ; Trevelyan, Lord Orty of Ae B^am 
Bill; WiBm, Lift of Prantit Platr. 

' Dugoit and Monnier, Lou VoMtrixttionnrlla, Faris. Introduction. 

• Anpt, Bimarck’o Stellnng nr IfoIitrKjU. 
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to hold the masses in subjection.^ Circumstances did not favour 
violent revolution until 1919, and this alone, in Prussian conditions, 
could produce universal su&age.^ 

The Prussian system* contradicted the contemporaiy experience 
of the Western world in so many points that it emphasizes (by con- 
trast) those features now almost universally accepted, and it explains, 
also, the queer nature of German policy before the War, for Prussia 
was the dominant partner. The system was indirect and unequal, in 
contrast to direct and equal, suffrage. It was indirect in that the 
electors did not possess the right to vote immediately for their repre- 
sentatives in the House of Deputies, but the ‘ original ’ electors 
(Vnrdhler) were only entitled to choose final electors (Wahhndnner) 
who then elected the deputies. The effect of organization by political 
parties, however, was to cause the election of those ‘ final ’ electors 
who were known and pledged to elect representatives desired by the 
original electors. But the ‘ original ’ electors had no equal right to 
choose the ‘ final electors ’ : their elective power was graded according 
to the amount of direct taxation paid. There were three classes of 
taxpayers— all in the constituency who paid the first one-third of the 
direct taxes in order of amount comprised the first class, then came 
the second class including the taxpayers in descending <»rder until the 
line of two-thirds in total was reached, and a third class contained 
the remainder. Hence the term Three-Class System. This distribu- 
tion of voting power caused, by the standard of equal suffrage, a 
serious distortion of representation,* for approximately, a voter in 
the First Class possessed about four times the parliamentary power 
of the Second and over sixteen times that of the Third Class. 

A noteworthy effect of this system was to reduce the electoral 
interest of all the three classes of voters — for the top class thought 
it uimecessary to go to the poll, while the other two thought it use- 
less.® Even the oft-demonstrated electoral strength of the working- 
class, even its services during the War, failed to move the rulers to 
more than vague promises of reform, and, in fact, the people obtained 
electoral power only when they violently took it in the Revolution 
of 1918. The defenders of the system used the subtle argument that 

* Cf. Iiassalle, OJfrnes Avlworltrhreibfn an die Arbeiter, Feb., 1803, IV : M'orla 
(ed. Berlin, 1920). 

* BergstrSsBer, Die preuasiaehe Wahtrechiefrage im Kriege, 1929. 

’ Cf. Qerlsch, Dae I’arlameni ; Barthelemy, Inetituticme Politiques dc rAUemagne 
C'mlempomine. 

* In 1908, for the whole of Pruiuia, the first class contained 293,000 electors, the 
second, 1,06S,000, the third, 6,324,079 ; in 1913 (cf. Slalistiechtj) Jahrburh fur dm 
Preueeieehen Slaal, 1914, XIT, 634 if.) the percentage of the electorate m the three 
classes was I, 4*43 j II, 16-76, and III, 79-81. Cf. Schippel, Fori mil dm DreiUaaeen 
WtMeyelm, Berlin, 1890 ; Jastrow, Dae Dreiklaeeenet/elem, Berlin, 1894 ; and Bwk, 
WaMoatietik, Halle, 1919. Cf. also Scheidemann, Jfemoire, paeeim. 

‘ In 1913, Class I, 61-4 per cent. ; Class II, 41-8 per cent. ; Class 111, 29-9 per 
cent, of the electorate voted. This s-as in every case higher than at previous elections. 
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only pioperty-ovnen ought to be leprescnted because they alone had 
property ; or, in other words, they could not risk the transfer of their 
property to others by being outvoted.^ But this, again, was also a 
defence of the Hohenzollem monarchy, which could not have survived 
in a state based on universal franchise ; and the monarchy was a 
bulwark of the social and political privileges of the upper classes, and 
these, especially the Junkers, the larger farmers, who obtained about 
one-third of the membership of the Hoiise,^ were most attached to 
dynastic despotism. The callous injustice of this system accounts for 
the ardent, even doctrinaire sjiirit, with which the constitution-mahers 
of 1919 embraced all the known, if untned, devices, for equitable 'parlia- 
mentary representation. From one extr*‘me to another, is one of the 
most frequent rules of political development. 

The main qualification for the franchLse in the nineteenth century, 
that which limited the numbers enjoying it, was the possession of ' 
property. Two main reasons were advanced for this : one was that 
the po.s.session of some property was a trustworthy indication that 
its po.sse.s.sor was educated, and therefore competent to pronounce 
upon public affairs ; the other was that if those who had no property 
were enfranchised there would 1«* an end of private property. The 
first was advanced by such otherwise different minds as Hegel and 
Bagehot. and Disraeli, and members of the French Revolutionary 
Convention. That so crude and erroneous a test was acceptable to 
such minds (when in good faith) shows how' difficult it is to measure 
political competence ; but this ai ceptance is, at least partly, due to 
the difficulty of (b'fining and ajqdving a more acourate one to multi- 
tudes of jMKiple.’ Further, and from this point of view and this only, 
there wa.s something to be said for it. Until about 19(H), very few 
citizen.s in any countiy had the meaas of education, and the lack of 
private means implied a lack of education. Now, it is necessary 
to representative and responsible government that the electors shall 
be able to understand their own interests, the interests of the nation, 
the jiolicy of a candidate for their suffrages, and the nature of parlia- 
mentary activity ; for without this there is no judgement ; yet the 
essence of responsible government is popular judgement. The real 

' Of. tier Preu»»uchf Lamlhig trin Kl<tmtapartnmrnl, l>y Julius Vorster, a niviulirr 
of tho House of Deputies (Cologne, KHIT). 

’ Cf. Kamm, Atgeorditeb nberuf unit Partament (1927). Cf. Roaeuliorj;. EnMitniiig 
Aft diutfchen Pcpublik (1928). ChH|w. I and II. The gitwl eliaiige in u'pnw^ntation 
wai due |>nrtly to the rediHlnlmtinn of seat.* -until 1919 distnlmtion rested upon 
a decree of 1807 when rural parts were mon* thickly populated than towns, : a situa- 
tion which changed rrmarkalily after 1870. Qi. also llawaon, The Oerman Empire 
(1919), I, 387, 388. In 191.3 party strength (percentage) a-aa: Conscr\atiTea, dti-O; 
NaMonal Liberal, 10-5 ; Demuciats. 9-0: Centre, 23-2; Social Democrats, 2-3. In 
1919, with direct, equal and proportional reprosootatiou, it was respectively 12"5j 
6-2; 10-2; 21-0; 42-1. .See particularly Bock, op. cit., which is a careful analysis 
o{ the meaning of Federal and State election statistics from 1871 and 1913. 

* Qt Barth41emy, ProbUme de la compflenct dans la dimocrabe. 
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question, however, is whether people can exercise such a jodgement 
without {ormal education. It is a mistake to imagine that fmrmal 
education is absolutely essential, for we are often taught more by 
the informal, sometimes the chance, experiences of life, than by 
schooling. This is rot all. It is a fundamental fallacy to argue that 
political behaviour has depended, depends now, or must depend upon 
instruction ; it depends upon will, upon the passions, at the most 
modified by instruction, and men and women vote primarily for what 
they want and not from sheer intellectual choice. Ihus, it is a fallacy 
to believe that the poorest, the most ignorant, ought not to vote, 
because they will not know what to vote for — they know very well, 
even too well. The real question, of course, is not whether people 
know what they want, but whether they know what is jmsible. 
There, education is vital ; and we analyse the question later. 

Educational Qualifications. In most countries, then, the 
property qualification has been reduced to very small proportions 
or has ceased altogether, no more than mere residence for a short 
' period being required as a preliminary to registration as a voter.‘ 
When property qualifications were attacked, the defenders (in all 
countries) of the theory of government by the competent suggested 
the establishment of ^ucational qualifications,^ but it was found 
practically impossible to devise a valid scheme, and statesmen ulti- 
mately surrendered to the principle of mere citizenship. But a 
number of the American States have educational tests. They are 
simple tests : mere ability to read being required in some ; others 
require the reading of the Constitution and the writing of the appli- 
cant’s name; one — ^Mississippi- -requires either the reading or the 
explanation of the Constitution. These tests were hardly established 
for the sake of an ideally good democracy, but in twelve states at 
least, to procure specific exclusions from the electorate.* In the eight 
Southern States the intention was to exclude negroes —and this has 
been done, since the standard of success at an examination is not set 
by the candidate but by the examiner-registration-ofBcers, who are 
white. In four New England States the alien population fell too 
easy a prey to corrupt bosses to be permitted by the ‘ forward and 

1 In Eo^nd, oiring to the non-etatement .if the rational theory of repieerntation 
in constitution or statute, voters had as many votes as positive qualifications. This 
resulted in mnch jiltiml votitif. The Reform Ai-I of 11)18 permitted, at moat, two 
votes per vote to be chosen among the qualifirations of nsiidenco, orcupation and 
university degree. In 1931 it was estimated that there were about a half a million dural 
votes (statement of Home Secretary in debate on the Elrctoial Reform Bill, 1931.) 

• Cf. Loves Dickinson, Developmenfo/Parliameat in (he .YineleenthCatfury; Barthh- 

lemy, L'organittUion du nffrage etFExperienct Bdge Smend, MamlSU 

ikr JUiprdsenlaBaa. 

* Brooks, PdUtiedl Partial and Eleetoral Probknu, 1923 ; Sait, Amtriean Partial 
and EUcHom (1927) ; P. G. Crawford. The New York State lAieracy Teat, VoL XVII, 
Aoieriean PoUtiaA oetence Sevku, May, 1923, 
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upwatd-lookiag citizens ’ to ooxne npon the register without s test. 
At any rate the tests are not any serious contribution towards the 
problem of electoral ability ; they are pawns in the battle for social 
dominion, and exclude those who are considered heterogeneous on 
account of race or culture. 

The fact is that competence is a very elastic term : it cannot be 
defined to the universal satisfaction, or even to that of a majority 
of the people. Since it is not exactly definable, the prospects of 
difficulties in its administration stop those who are attracted by such 
a standard from its institution. Nor is the impersonal test which 
could be devised for intelligence and intellect any criterion by which 
to judge the moral excellence of an elector or a candidate. This is 
entirely a subjective matter, itself in the very cockpit of politics ; for 
what shall be considered moral in a nation’s life is in the modern state 
to a large extent settled by law. It is difficult enough to the scientist 
to certify unsoundness of mind, or prescribe the treatment for a juvenile 
delinquent, and when one arrives at the finer shades of moral rectitude 
one is baffled. It is exactly this uncertainty which has given birth 
to democracy and representative government : while the conviction 
of certainty has often given rise to minority and despotic government. 
The grave responsibility of placing even the queerest shade of idio- 
syncrasy beyond the bounds of potential validity has caused men 
both to offer and demand the inclusion of its opinion and weight in 
the law-making assembly. 

Neither can there Ik) an. objective test of u'lsdom, which means 
judgement of the importance attachable to the various elements of a 
problem. This is certainly compounded of testable information, but 
its chief ingredients an- intuitions, ilesims and sanity of mind. But 
the democrat would say that such things are sacred. Knowledge, 
however, can be te.sted ; and it is here that tlemocracy is most defec- 
tive. A thorough knowleilge of social affairs is fundamental to any 
real enfratichiseraent and sound decisions. Let us not pretend that 
uninstructed instinct can answer social and economic problems : it 
may be, lucky or it may be di.sastrous, but it cannot be wise. Even 
then, we are unable either to teach or test knowledge indefinitely: 
Science grows richer every day, but knowledge is still woefully lacking. 
When we reach that margin we inevitably shall, and do, set our course 
by large and imperfect socio-psychological generalizations ; though 
Science teaches caution. Equally, there is no doubt that tests based 
on knowledge aow available, and indispensable to rational voting, 
would exclude some 95 per cent, of all adults from the franchise. 

Thus, excluding race and sex discrimination, only the automatic- 
ally distinguishable defects like bankruptcy, culpable pauperism,^ 

1 Xn Germany including drunkenness which endangers cconoinic indopondunod» 
The destitute ere not disfronohiaed in England, fVanoe or the 
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certified mental deficienoj,* criminality, now cause exclusion from the 
fraxichise ; nor are the armed forces permitted to vote.* 

Until recently female sex was an almost universal exclusion from 
the vote ; women are still not permitted to vote in Prance, Italy and 
many other, especially Latin, countries.® Female disenfranehisement 
arose out of no rational consideration of woman’s need to participate in 
political activity, but out of the general social position of women, as 
determined by sexual passion, family life, and religious tenets.* It 
was assumed that man was, or should be, tlie head of the family, 
and the lord of women ; and that woman’s place was the Home ; 
and hence it followed that women were ‘ rei)resented ’ in politics by 
their husbands. They were put off with cant about their beauty and 
modesty. Bui with the insistence of Natural Hiuhfs theories upon 
the uniqueness of individual experience, women foimil a way into 
political life. Among the pioneers of reform were men like John 
Stuart Mill and Charles Bradlaugh, not Christians m the ordinary 
sense of the word. The mass of men, securely instalh'd in authority, 
were proof again.st argument, imtil women formed milit.'mt orsaniza- 
tions and worried and shocked them out of their domiiu'cring com- 
placency. Some statesmen have ascribed their conversion to the 
efficient services of women in the Great War. We eamir)t entirely 
exclude one other consideration: party competition to bi<l for the 
votes of the newly enfranchised.® 

Our experience of universal suffrage is too short to enable* us to 
say in what fashion tlie intervention of women has affected politics, 
or to make an accurate forecast. No country has general arrange- 
ments for keeping a separate record of the votes of men and women. 
Germany has, since 15H9, legally provided for separati* ballot-boxes, 
but the power is left to the constituencies, an<l only an inconsider- 
able number have used it." The results show votes almo.st identical 
in quaUty with tho.se of mcfi, except that women vote less than men 
(non- voting is greater among the y«»unger w'omen) and there is a slight 

> This is not easy to define and establisii. Only this evtrenic limit wrvob to 
disfranchise, mental and moral weakness otherwise dws not. t'f. liarthilemy et 
Doeo, Droit Conotitutumoel, p. 274 if. 

• So for France, Germany, U.S.A. ; not so in Great Britain. 

• In France politicians arc particularly afraid of the power which the clergy would 
win by their influence over the women. ’ Cf. licclbre, Ijt rotr drx Ftmmtx n Fravrr, 
Faria, 1929. 

"Lecky, Democracy and Liberty; Ostn^orski, Righte of tfumdi ; J. tj. Mill, The 
Subjection of Women ; Mary WoUstoneeraft, A Vindication of Ihr Higlitt of Women. 

•A critic of the German Constitution of 1919, which enfranchises all women 
and men over 20, raises the quaint protest that if it was diflieiilt eriough to a< eept 
the equality of voters (and hence tho majorily principle) when only men were voters, 
the convention entirely breaks down when one is counting women who have tho 
vote, for they of a certainty are different from men. Freylag-Loringhuven, Die 
Wemarer Verfaatxmg in Lebre nnd Wirkiichkeit. 

• The power is derived from Seichetimmordnung, para. 5, established principally 
in order to make reference to voters’ names easier. 
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bias to the parties of the Right, and German politicians explain this 
by the aversion of women for the progressive and Socialist parties, 
which on the Continent make of atheism and ungodliness a party 
religion.* 

In the course of parliamentary proceerlings women members have 
everywhere shown special inle,n‘.“t in health, housing, temperance, 
social pensions, education, ecjiiality of economic conditions for the 
two sexes, international peace and the white slave traffic. It is the 
intensity, more than the direction, of their interest which is im- 
portant. 

The wholesale entrance of women into politics must inevitably 
introduce complications, owing to the contact of different sexes. No 
one who has an experience of co-iHliication and co-operation in industry 
can avoid the conclusion that the minds of men and women are often 
diverted from objective considerations and are seriously affected by 
considerations of courtesy and the jx-rsonal beauty and desirability 
of one of the opposite sex whose fate or interests are involved. Boys 
and girls tell lies for each other, and pass up work in some one 
ehse’s name ; pugnacity is aronseil in the presence of girls and 
discipline is au<laciously rejecbal because it is humiliating. Time is 
wasted in philandering, and the mind los«‘s it.self in \ain fancies. In 
busine.ss, people are often shielded from responsibility because of their 
sex, they ar(' ajipointed because they arc pleasing, they are dismissed 
or pas.sed over in promotion b<*eau.se they are ugly. Women become 
extraordinarily devoted to tlunr work because they are devoted to 
a particular manager, ami work badly for others in the firm. We 
all know such facts, and they should not esi'ape us in public life. 

* (’f. HuIkt, p<}liti'*chrn W'nhhn t« Kofn in thn Jahren^ in Kolntr 

yrni'nliung ttnH SMitfiik, Bund \l. Heft 1 and 2, Cologne*, 1927 ; Woytinaky, Die 
M fit Ml N'ol. 7, {){). 42 -ft. 

The concluMion n rather flistortcd hy the fact th.vt Cologne is a notably Catholic 
1o(*alitv. Tweuty-wven tR*r cent, of the mule voters* and 44 jkt cent, of the women 
vot4*r»i voted f(»r the Catholic LiM in the 1U24 elet*tions. Yet tlie voting in Thnnngia. 
almost entin*ly i^stotunt. in 11*25 for the iteieh Brt'Mident showed u ftreponderance 
of the uorncriA Mitv Utr (Ik* toiWTvatiw ami in the Keub-stAg elec> 

tionn showi'd thej»e ix'Milts—for e\ery KM* \«t4*** east by men the women east : for 
the NK'ialUt I’arty, the lierman NationaU. 147*1 ; the CiMitre, 137*2; the 

('hristjiiii S(K‘ial iVople'a Serxut', 232*9; CotnimmiHta, 81*2, and Xation.il Socialista, 
lHt-8. Cf. * Ihe BeieiiMrtg4 Wahlen Vom 14 St'ptemlMT 193t>\ in Btruht dt/f Thurin- 
yiechfn SUitmtiArfu'ii Lanrlrwfnt, 1939, Xr. 3. p. 11*9. Further, m tlie Keferendum 
on the Kxproprlation <»£ the Brincea’ Kortumi* m 1929, where ab>.tentK>ii from voting 
was suificient to kill the propo*val, the men's vote alone would have carrii*d it — there 
were mon* abstentions of women than nu*n, and the combined %otes w'ere just instif* 
licient to expropriate. The t'htirrlies were unanimously against expropriation. But 
aeftmrato ballut-boxes wvn^ kept for unl^- fourttwn constituciieies out of thirty-five. 
Cf. further, Koi'llriMitter, JtuvhfUigf^uvfiUu vnd SUMtsUkrt. p. 27. g04*s so far as to 
ScirmiM* that eertain fiarties, e.g. the Centre, an* * Women Fatties (T. his footnote 
No. 01, a here the elfetum n*sults for f93t* fm't'ologne, Franfurt-am-Mainand RatistKMi 
an* given ; the (Vntre Party obtained lietwwn »UI and 70 i»er lent. of women's votes, 
H(N*ial ft>f*m(H'rats and middle jmrttes wUmt lit* |)<*r eeut . and National S(K*iali8ta 
obtained about 8 jht cent, mure than the Coninium*«ls. 
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although tbe yast majority of people in a lepiesentatiTe awembly, 
ita committees, and the anoiUary o^anizations, may be mamed, and, 
therefore, presumably (but only presumably) less susceptible to the 
charms and wiles of the opposite sex, everyday experience teaches 
QB to expect results. They cannot as yet be foreseen : but we sire 
justified in tbinlring that the Mediterranean will suffer more difficulties 
thsun the English-speaking nations : for their conventions of sex and 
marriage differ markedly. 

Something of this may be fundamentally at the root of the French 
refusal to enfranchise women ; and because it is so fundamental it 
is least broached in contemporary controversy in that country. Parlia- 
mentary committees and particularly those of the Senate which still 
live in the memory of the State and Church struggle, have rejected 
the enfranchisement of women on the ground that this would cause 
the domination of French government by the Catholic Clergy. This 
is true ; but the vote would perhaps ultimately break the Church 
by confronting it with the most bitter civil problems. 

Two pther things are worth insisting upon in regard to qualifica- 
tion for voting. One is that all countrie.K, save Hussia, accord the 
vote only to their nationals, i.e. those who have acquired citizenship 
of a particular state by birth or naturalization. This is one of the 
directions in which the sense of nationality, i.e. the sense of a colleti- 
tive whole with special rights and duties among its members and less 
tolerance towards alien collectivities, is expressed. 

We must also notice the extent to which race affects the right 
to vote. In the U.S.A. almost the whole negro population is excluded 
from the vote either by convention and fear of violence, by com- 
plicated and impossible requirements, or by administrative discrimin- 
ation based upon ' educational ’ tests. Other, more blatant means 
of exclusion have existed, but have been declared unconstitutional.^ 
In Europe national ‘ minorities ’ lodged against their will in alien 
states are frequently obstructed in their rights to vote, and in 
Germany, at least one party, the National Socialists, are prepared to 
withdraw the franchise from all Jews by race. (Not by religion- 
for this they hold to be less detestable than racial features.) 

The Age-qualiilcatlon. The age-qualification for voting is 
almost evexywhere coincident with that of the legal majority, though 
some coun^es set the age at lower than twenty-one and others 
higher.* 1 have nowhere met with a rational argument con- 
oeming the proper age to vote : it has been stumbled into without 
adequate consideration. Since Natural Rights doctrines concerned 

* Sait, Anuriam Parties and IlUetions, Part I, Chap. 11, gives an admirable account 
ot the law and practice : A certain nnmber of poor, lUitoratc whites ate accidentally 
eoududed because they cannot come up to the residmitial, tax-paying or educational 
standard. 

* Hee footnote 1 on next page. 
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the ‘ dtizen and the dtizen wee a man at his legal majority, the 
latter seems to have been accepted without examination. Argu- 
ment has, in fact, been supplied only by those who take exception 
to the age of twenty-one. In Russia,^ where the age of eighteen was 
established, it was argued that economic productivity is a proper 
title to representation. Those who have set the age, or desire to set 
the age, above twenty-one, insist that the mind is not yet sufficiently 
mature to deliver a sound judgement upon political issues, and that 
the youthful mind is too apt to vote for radical measures and enthu- 
siastic, but shallow-minded, personalities.^ We can never know how 
far these theories are true since the basis for statistical analysis is 
lacking. We need only observe that, on the whole, the intensely 
radical members — the Communists and Fascists — have received little 
support ; and in Germany, where Extreme Right and Extreme Left 
were favoured in the elections of September, 193U, there is an ample 
explanation in economic misery and foreign oppression.* If experience 
may be held to teach, it seems to be a better arrangement to initiate 
youth into politics as early as possible ; and the initial radicalism 
must be suffered in the hope that the extra period of voting experience 
will give a compensatory poise in later life. 

No country in the world has yet thought of denying the franchise 
on the grounds of old age. 


Countr)*’ 

KussU 





Voting Age 

. 

Age ut 
CsndidsUirr. 
18 

Turkey 





. is 

30 

Argentina 





. 18 

25 

Mexico 





. 18 


Switzerland . 





(if married, 

21 if unmarried) 
. 20 

21 

Germuiy 





. 20 

25 

Italy . 





. 21 


Canada 





. 21 

21 

CzechoaloTakia 





. 21 

30 

Austria 





. 20 

30 

Poland 





21 

21 

Belgium 





. 21 

25 

lYaiicc 





21 

25 

Britain 





. 21 

21 

U.S.A. 





. 21 

25 

Norway 





(all States) 

. 23 

30 

FinUnd 





. 24 

24 

Spain . 





. 25 

25 

Japan . 





. 25 

30 

Denmark 





. 25 

25 

Holland 





. 25 

25 

If. Timaachev, Staabireeht Savin Sunlandt, 




’ K.g. in the debates of the German National Assembly, 1919, especially the 
contentions of the German National Party and the German People’s Party. 

* Cf. Dix, Kfiehttagnmhttu vnd I'oltsg/icdfriinp (1930). 



CHAPTER XII 


REPRESENTATIVE GOVERNMENT IS PARTY 
GOVERNMENT 

M odern states, then, are ruled by the representatives of 
all their citizens, male and (often) female, of an iige about 
twenty-one and over ; these citizens being qualified by 
little more than their mere existence as indicated by resideiiee, and 
practically no distinction l)eing made on the grounds of propi-rty or 
ability. The voters are by law grouped territorially and in no other 
way, the notion of the representation of ‘ interests ’ and Estates 
having been overcome by that of the representation of the nation 
through equal electoral districts. The question now is what this 
system has achieved, and what its futim* is lihely to lx*. This ques- 
tion cannot be answered withotit attention to others which arise out 
of it : 

(1) Who nominates candidates for election as representatives ( 

' ( 2 ) What influences are brought to bear upon voters and candidates 

in order to afiect the result of election 1 

There is no answer to these questions wdthout an examination of 
the role played by Political Parties in rcpres<>ntative govermnent. 
It is difficult to analyse that role without the danger of losing a view 
of the integral function of Party ; but this difficulty attends all 
scientific analysis. We may say, then, that the function of Political 
Parties has two main aspects : the organization of the electorate, 
with the purpose of obtaining a majority, and the maintenance of 
continuous connexion between representativ(>s and constituencies 
from one election and another. These processes arc intertwined : 
they have a common end. However, though not separate, they can 
be distinguished. Here we discuss the first, and, in the later chapters, 
the seco^. 

Nomination. Yet, first, we should observe that various countries 
have made the age of candidacy as a representative higher than that 
of voting.^ It is the distinction marked, on the Continent, between 
the active (the right to choose) and ’passive (the right to be chosen) 
franchise. The grounds are plain : legislators believed that greater 
* See Table, p. 416, mpra, 

416 
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maturity was desirable in the persons who actively govern, than in 
those who merely choose representatives. It .seems to me, however, 
that if there is any validity in universal suifragc and representative 
government there is no practical ground for the distinction. For if 
the people arc to be truly represented they must be able to judge 
of alternative policies and the respective capacity of candidates, and 
the mind— from the standpoint of age -that (;an do this, can be 
trusted to do as much to make laws as the averagi! member of parlia- 
ment in fact dw‘.s. The rule goes too far, or not far enough. There 
are discjualifications (beyond those which exclude from the franchise) 
for candidature ; in France (infligibililr) naturalized foreigners for 
ten years after naturalization, those who have not satisfied military 
obligations, active army and navy, iiudi.scharged bankrupts, candi- 
dates and electors found guilty of eornij)t practices, officials local 
iind central under varying conditions ; in Germany, there is only one 
<!ondifion, ‘ naturalized for one year.’ In England, there are 'incom- 
patibilities ' as the French s>iy, which exclude certain people from 
parliament, but not from election - this we discuss in the Chapter 
on l^lrlianlent. 

The law require-s that a certain number of ehaitors shall sub.scribe 
the nomination of a eandidat*-, and it steers between tjic ideals of ea,se 
of candidature * and preliminary assurnnee ♦'hat the candidature is 
not entirely frivolous. Both the.se jH>ints are of importance, but the 
latter has aeijuired special significance in recent years, because the 
efficacy of representative goverimicnt has come to depend so much 
upon the stability of the executive and, therefore, of party organiza- 
tion, that undisciplined candidatures which dLsturb party affiliations 
and upset ' straight fights ’ between majority and minority are widely 
deprecated, lu Knglnn<]. camlhlates ar(> required to <lepo.sit £150 - 
with the lieturning OlHcer, and tliis is lost if the candidate fails to 
secure one-eighth of the votes ea.st in his constituency. It is doubtful 
whether this makes much difference ; though it probably has the 
effeiit of diminishing the numlier of t’ommnnist candidates, and 
candidates of various propagandist .societies, who would stand, not 
to win, but to advertise their doctrines. In other countries the law 
requires candidates to be sjumsored by a number of electors who .sign 
the nomination form : thus in England eight electors, in France one 
hundred, in Germany only twenty, provided that the party organiza- 
tion gives sufficient proof that it has at least 500 supporter.^, and one 
such proof is the winning of at least one seat at the previous election.® 

* Bow, La Riformr du modt de xnilin (1920) ; Bernard. La Liberty de la Oandi- 
dalurr, I’nris, IfKili. 

* tf. Uogem, On iHfrtioim, 20th ed., Londun. 1928, IT. 64. 

* Ct. Htgriindung. Law of 24th August 1918, Art. 6 (.Vo. 1288 of 1928) ; ' All 
proporliunal reprospDtatkni aystems agree in the requirement that noininiitioiia must 
bo eudoiaod bv several persooB, so that only soriously meant nominations shall be 

27 ‘ 
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The Local and the Central Caucus. The main point, however, 
is : who actually nonunatea the candidates ? The law, excepting 
in the U.S.A., does not intervene, and nomination is left to the volun- 
^/'tary arrangements of the voters. Now it is clear that cani^dates 
are nominated because they and their supporters hope to win the 
I seat, and, to do this, an organization to attract the attention of electors 
I is necessary. As soon as the constituency becomes so large in area 
and number that a candidate cannot be known to all in person, a 
means of approaching the electors must be established. The neces- 
sity grows in proportion as the citizen’s time available for political 
reflection is reduced by preoccupation with family duties and econ- 
omic pursuits : for then the candidate must not only break through 
the barriers of territorial distance but must overcome the resistance 
of the voter’s fatigue, ignorance and lack of interest. In the modem 
state, constituencies contain very large numbers of inhabitants,* they 
are extensive in area, and in spite of the advanced condition of indus- 
trial technique and the means of travel between home and workplace, 
the voters’ daily toil exhausts them. They certainly show no signs 
of wishing to reduce their standard of living by absence from work 
for the sake of politics. This set of obstacles the candidate must over- 
come ; but this he cannot overcome without an organization. Such 
organizations first grew up to help the candidate,* they were later trans- 
formed to help the electorate also. But they were always established 
with a particular system of political principles in mind. Citizens 
founded local caucuses, or local party organizations, and arrogated to 
themselves the power to select candidates. Their justification was their 
intention to serve their principles and their candidate. Selection by 
such bodies does not preclude other electors from acting similarly, 
but experience has shown that there are all too few citizens sufficiently 
conscious of their political powers to cause embarrassment by select- 


made aad 30 prevent any casual sdrentorer or impercsptilily small group with in- 
essential separate wishes Irom producing a harmful scatu-ring of voU's and thereby 
c onf u s i n g and enhancing the difficulty of the electoral pns'eui.' Severer regulations 
than this have been dmlaied unconstitutional 1^ the Supreme Court of State of 
Germany. Cf. Kaisenbeig, Vie WiM turn Seichelag (19281, pp. 8-1.3. 


Conntiy. 

* Great Britain (8.M.) 
France (S.M.). 
Germany (P.B.) 
U.S.A. (S.M.) 
Belgium (P.B.) 


tversge Xumtuv of 
InhsIstsntK per 
rvmbUtnene}’. 

70.000 

05.000 
. 1,800,000 

210,000 

260,000 


8.M. means sm^-member eonstituenoy 


P.B, 


B , ... means proportional representation. 

' Cf.OBtrogorBki,f)emoef«iey(»td the Organization of Political Partice lot the U.8.A. 
and England ; further, Boblnson, The Bvolution of American PolMcal Parliee, and 
Porritt. The Vnr^ormed Houee of Comnume, and Greg, Parliamentary Eketimu in 
^ Old Days. For Germany, see Beigstrasser, OeeehiMe der polititchen Parteien 
OvUttMandt, and the history of special parties, e.g. Bachem, Zentrumepartei (the 
mat two vmumea), and others mentioned, infra. 
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ing excesrive numbers of candidates. Still, with universal and equal 
sufhage, such embarrassment was and remains a possibility. [A dis- 
tinction between English and Continental, and American, piut;ies must 
be remembered — the former fight for principles of public policy, the lat- 
ter much more, though not entirely, for ‘ spoils ’. The distinction will 
become clear as the facts are unfolded throughout the rest of the book.] 
The local caucus desires to obtain the realization of its politick 
principles — in other words, to govern other people. There is no 
certainty, however, that it will succeed unless its representative forms 
part of a majority of like-minded people. Tlic ne^ for a majority, 
therefore, causes candidates for office, local bodies of citizens, 
philosophers, and would-be leaders, to seek each other out, to form a 
homogeneous policy, and act in concert. In other words, they seek 
to discover the conditions of power before they proceed to fight for 
it ; lest by not knowing them, they waste their efforts upon a repre- 
sentative who insists more upon his idiosyncrasies, than his solidarity 
with others. The result is the creation of PoUtical Parties, that is, the 
association of men and women who broadly agree upon the principles 
of government and their application, in Burke’s definition of a party : 
‘ a body of men, united for the purpose of promoting by their joint 
endeavours the public interest, upon some principle on which they 
are all agreed,’ or in a modern German definition, ‘ a battle-fellowship 
established in the form of a permanent association, to obtain power 
over the State to realize political aims’.^ 

It is essential to a party’s objects that it should extend beyond 
the boundaries of a single constituency, and some modem Parties 
do, in fact, spread over whole nations. This at once raises various 
questions of centralization and localization, an important one being 
that of the selection of candidates. . 

In England, about 1800, the choice was mainly local, with small 
central interference, loyalty to party-principles being secured by a 
statement made by the candidate in answer to interrogations from 
the few sponsors and the judicious rise of office and bribes. Gradually, 
after the Reform Bill of 1832, the large and continuous increase 
of the electorate compelled more deliberate and concerted organiza- 
tion, and the politicians of the Clubs, the Carlton and the Reform, 
the private secretaries to Cabinet Ministers and Opposition leaders, 
and later, the central Party Agents, became the advisers of the local 
associations. The arrangement was convenient and useful, because 
in England, difierently from the U.S.A., neither law nor custom 
required that the candidate should be a resident of the constituency ; 
so that a central reservoir of candidates was possible, and the source 
being centralized, it was possible to compare candidates with one 
another and with the different needs of the constituencies. The 
> Cf. Triepal In Slaalsvtrfotiunf mid polM$ehe ParleieH, 1830. 
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oential agent was then able to advise the local associations which had 
no candidate of their own. Bnt it was advice only, and even now 
oontinues, in the main, to be only that, though it is very influential 
and often enforceable. 

The Party a Fellowship. The conditions under which such 
advice is given have greatly altered since the middle of the nineteenth 
century. For the Party has acquired the character of a distinct and 
oonscious Community. A feeling of unity now pervades the aggre- 
gation of local bodies ; they reoogmze that they are ultimately parts 
of a single thing, deriving significance from a place in a sj-stem, com- 
posed of creative purposes and defensive and offensive impulses 
against hostile groups. What caused the groa th of this feeling 1 
The experience of corporate struggle, victory and defeat ; the exercise 
of governmental power ; the influenec of a succession of leaders whose 
personality and fame had that aura which produces loyalty and 
worship ; the moving quality of significant causes ; the growth and 
operation of centraUy-directed propaganda based upon large funds 
of money ; the newspaper reiteration of creeds ; and finally, the 
growing consciousness of the individual voter that the Whole- the 
Party — is mightier than its parts — the local associations. Victory is 
the first law of politics, and to this end, all other laws are subordinated, 
i If victory is more certainly attainable by centralization, then party- 
organisation is centralized. 

Centralization has triumphed, though this does not mean that 
local liberty has ceased to exist. The conditions of successful war 
are well known. Power must not be wa.stcd, .since how much will 
be called for cannot be exactly predicted. Therefore, there must be 
no quarrels within the camp, and pugnacity must never he turned 
inward, but always outward. Hence local supporters of the same 
party ought not to fight each other : one candidate for one seat is 
enough. To quarrel, especially on the eve of battle, is to discourage 
one s own supporters and to suffer defections, while encouraging the 
enemy. If, then, quarrels cannot be avoided, the mtervention of a 
higher authority which can impartially represent the lo.ss to the whole 
community is desirable : it will ask for a sacrifice of the less important 
to the more important ; a suppression of the relatively undesirable 
to avoid the absolutely undesirable, namely the defeat of the party 
by a victorious opposition. Further, all strategy is one ; forces must 
be concentrated where opposition is greatest and not wasted on 
gloriously winning one’s own strongholds. If this is to be accom- 
plished, a skilled organization, a General Staff, must concentrate 
information and material about the whole of the Front, and distribute 
it according to local need. 

The Party is a fighting oiganization, and it must obey the rules 
, of successful warfare. 
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One of those roles is that the central directing agency must watch 
over the quality of the local candidates, and with the growth of Party 
unity and the knowledge of the rules of success, the central office 
has acquired a good deni of power in the matter of Nominations. 

Local assoriations may insist upon their own candidates. Unless 
there is a really serious reason why they should not be adopted, they 
are ‘ endorsed ’ by the central office.* Endorsement means that the 
central office approves of the choice and will help that candidate, 
during the campaign. The local association may have no person 
considerwl clever enough to meet its .standard for a member of Parlia- 
ment, or may lack the special ({ualities needed to win that particular 
constituency. If this is the ca.se the central office is approached. 
This already has a long list of people who urgently aspire to election. 
Of these several are suggested to the local association. They are 
invited before the Nomination Committee or the Executive Com- 
mittee of the local a.ssociation. The Secretary of the Association, 
or its agent, interviews the candidates beforehand, ami experience 
shows that his judgement lias much to do with the final choice. The 
reason for this i.s clear : the Secretary and the Agent have a vital 
interest in victory ; they are employed (the Agent, in fact, is paid) 
to obtain victory. They have, as a rule, had actual experience of 
urgauixing campaigns, and they aw able, beft<T than the ('omnuttee, 
to calculate the chimees of success for a candidate. Thus there comes 
about a certain abdication of judgement on the part of tlie amateur : 
anil the permanent employee benefits from this abdication. In 
(tennany, one oven hears of the • party bureaucracy '. llowcver, the 
will of the (‘oinmittee. if it wishes to exert it against the Secretary 
('r .Vgeut. is final. 

What, then, is the composition and .state of mind of the Committee f 
The Committee is no more than about a score of members of the 
local party association, and this again is nothing but a body of voters, 
rarely rumiing into thnusand.s, who have formally joined the party, 
having formally atte.sted their f)elief in the principles of the party, 
and who regularly contribute to the part)' funds. This body formally 
elects its Executive Committee, and the Exeeutive^ommittec is the 
continuously active administrative authority of the party. It is the 
‘ machine ’ for selecting candidates. Its members are the politically 
conscious, aspiring, and energetic members of the electorate ; they 
liave read a little, attended meetings, and learnt the party jargon. 


’ CY. f(ir tho rule. Labour thirty Conalitutioii, laSS, Claa^e IX. There is no 
Bueh elauw or rule in the LilK'ral or Conaervativu Party con-ititutiuna, but their 
practice is sumctinies eeverer than that of the Laliuur Party. For the Conservative 
Party, see, c.g., tho corrospondenee between the South Paddington Conservative 
AiMoeialinn and the Headquarters in l{)3t),when the .Vssoeiation was ekeommunioated 
by Headquarters. The eonstitutions of the Continental and .traorioan parties wcasion- 
ally contain clauses on this question. 
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pkty an capable tacticiaiiB, knowing their locality well. Soinei 
poriups, serve, or have served, as mTuiicipal counoiUors — such 
joffioe being not seldom the crumbs from the rich man’s table to 
reward them for their services. Upon them falls the decentralised 
management of a ward in a number of streets preparatory to a 
'campaign. 

I What considerations determine their choice of candidate ? The 
nominBting consideration is victory. It is true to say that a local 
jcaucus would rather send an inferior man or woman to Parliament 
tban lose the seat with a superior one. For in Parliament all members 
jate equal, the greatest number controls the law and its administra- 
tion. However excellent the candidate, if he cannot win he is elec- 
torally deficient. Better a seat without a brain than a brain without 
a seat ! The candidate who impresses the Committee as a winner 
receives the nomination. First, then, the candidate must be loyal 
to the party. This means not absolute acceptance of every jot and 
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tittle of its creed, but a satisfactory reply to the Committee’s ques- 
tions, which may be, and often are, based (a) on partial ignorance 
of the party’s programme, and ( 6 ) on some disagreement therewith. 
The candidate must in this interrogation ‘ satisfy ’ the Committee. 
He need not do this by a parade of legislative wisdom, by proof of 
his moral qualities ; he must, however, ‘ persuade ’ them that either 
keepn^ within the bounds of party loyalty, or any deviation there- 
from is desirable ; and he must persuade them above all that ho can 
wib. For the local caucus is fond of a candidate who can add to the 


party’s stock of policy : it persuades them of their independence and 
their own creativeness : but he must be a winner first. A detailed 


description of the methods by which one commends himself to others 
as a successful person is here not necessary ; charm, manner, wit, 
humour, moral incandescence, more substantial qualities like wiriom, 
knowl^ge, intelligence, a sincere, if crudely articulate, passion for 
social justice or for any other ideal. Any of these things and many 
others may win the Committee’s support. Sometimes these 
will so afiect the Committee that they^will miscalculate the speaker’s 
party loyalty and the chance of success. Other things, too, may 
affect the judgement ; gratitude or hope for gifts of money or other 
property, conviviality in the party’s festive meetings, deference, to 
an hereditary title, or large estates, admiration of success in literature, 
the theatre or philosophy, or respect for long years of work as a trade 
mon official or social worker. This represents the main features 
of nomination ; the essence of which is the collaboration of the local 
with the central wills. 


This 18 not to omit the activity and effect of Sectional economic 
^ SOTial mter^ which are an outstanding mark of modem social 
life. For though the modem state has built upon the notion of Free 
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And Equal Oitibemi, it Itas not yet produced them in all the starh 
nakednMB of the abstraction. The consideration that the peculiar 
interesta of a special group should be represented has some weight 
in directing the nominations. For example, in coal-mining areas a 
preference is shown for employers and trade union officials connected 
rwith the industry. Here and there in the shipbuilding constituencies 
a similar thing occurs, so also in agricultural constituencies. This 
occurs more in England and Germany ^ than in France and the U.S.A., 
for there, as we shall see later, there are more ‘ professional ’ politicians, 
that is, lawyers, journalists and others, who are prepared to represent 
any constituency, whatever its chief economic interest.^ However, 
as between candidates of the same interest, the main generalizations 
regarding other kinds of candidates hold good. 

This, however, is certain, that few, if any, of the selection com- 
mittees, in England and France (the U.S.A. and Germany vary only 
slightly), rationally analyse their own part in political life. If they 
did they would ask themselves the fundamental question : What are 
the functions of a parliamentary representative in the modem state ? 
How far ought he to think for himself, and deviate from the party’s 
fomially declared policy ? What qualities are appropriate to a critic 
of one’s own party ; and what qualifications are requii^ to participate 
productively in committee work, the control of the Civil Service, in 
discussions on Finance and Foreign Affairs ? But to answer these 
questions, or even to know that they should be asked, requires a 
sense of public afiairs, and a knowledge of public administration, such 
as exceedingly small numbers of citizens now possess. Because it 
lacks wisdom and knowledge, the local caucus becomes dependent 
upon the judgement of a few leading men and women at party head- 
quarters ; and even when their judgement is not accepted, they 
cannot prevent their nominee from coming under the influence and 
discipline of the central executive of the party once returned to parlia- 
ment, for he is not likely to be able to do or say much without the 
aid of the party’s information service and handbooks to political 
questions. Now, since the party must, for its very life’s sake, have 
a minimum number of experts of different kinds, good debaters, able 
committee men, financial experts, some especially expert in each 
great branch of social and economic legislation, and in international 
affairs, headquarters seizes every opportunity that offers to claim a 
comparatively safe seat for such candidates, and local caucuses rarely 
dispute such claims. Nowadays, the number of such experts is about 
one-tenth of all the seats contested by a party. Again, England and 
Germany are more earnest and rational in this respect, than either 
Frahce or the U.S.A. 


' Cf. Kamm, op. dt. 

' In 1029 at 126 of tho Britiah Labour M.l’.a were Trade Uaionista. 
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One other Oiing ; some of the candidates selected and returned 
are members of the central executive authorit 7 of the party, and thus 
are tarred with its brush, although it is true that they have helped 
to make the composition with which they are coloured. 

It is enough, so far, if we have indicated how the idea of party 
unity and the effects of party organization overcome the atomization 
of the electorate. We shall observe the operation of other forces in 
the same direction in a later part of this chapter. But we have 
described mainly English practice and the generalities regarding other 
countries. There are national deviations, due to different traditions, 
needs, and history. 

In France, local caucuses play a far larger part in selecting can- 
didates thw in England ; for neither the principle nor the organization 
cf nation-wide poUtical parties has been accepted as a nece.<wity. A 
large number of parties exist and so little possess the organizational 
[^[ualities usually considered essential thereto, that they are called 
Sfwms. They have not the continuous history of the political parties 
af Mgland, Germany and the II.S.A. : tlie biggest and .stronge.st are 
no more than three decades old, and some have an existence precarious 
within even the lifetime of any single parliament. The Radical and 
Radical-Socialist Party, the Socialist Party and the Communists have 
a fairly well-organized system of endorsements (n/eejfbVure), although 
the localities are more independent than in England.^ Various 
associations support candidates in elections without direct affiliation to 
Groups — e.g. the La Jeme JUpnUiqite. Then there are weaker political 
groupings like the Alliance Democratiqvc - (which consists of several 
parliamentary groups) and, in 1919, the Bloc national. These receive 


' The F«rti Socialiete (.S.F.I.O.) ie built up on (I) tbp coitimumN, (2) the seclions 
(divisionH oi largo tovna and collections of communes), which decide uixm admissions 
into the party, groups and sub-soctions which must nut take action outside the sec- 
tion. and in each dopariemmi, (3) a federation oi sections infonned (Arts. 4-12, Jicgff- 
menf en Parti). The federations engage to rcspccl the principles and programme 
of the parly (Art. 12). A'o ons may be a randidale fur Ugieiatiue bodiet UhtU he hoe 
been a member of the party for three yrnre. t’nndUlalee mimt fiyx an rngagemeni to 
dbaerce the principles of the party (Art. 16). They arc chosen by Ihi* sections of the 
constituency and ratified by the feilerafion which Bupervisps,' for the Party, the 
observation of the principles (Art. 16). Iladical and liadical-.Six'ialist Party (cf. 
SbUuts published 17 Hue de Valois, Paris) excludes members or gniuiw with other 
names, and in^ts ujmn its own title. The parly is built up on the munieipal rom- 
mittees, committees in the cantons, further in the arrandissements, and then in a 
Departmental Federation. The latter is the controlling authority on liebulf of the 
party. The party admits Regional Committees also. ‘ The Congress is svrereign ’ 
(Art. 10). The regulations regarding elections ore not available, but they exist 
(Art. 18). But the Executive Committee is empowered by Congress to impose the 
discipline of the jurty, 

•It daims to have ninety-nine Deputies and fifty-seven Senators, * belonging to 
the principal republican groupings of the Chamber and the Senate, mscribed m its 
register . It is manifestly m a rudimentary condition of organixaUon (ef Art 6 
Sb^ * lA^e Drinocra^e). This party, too, gives 'the investiture of the 
party to candidates, through its DiwcUng Committee and its Administrative Com- 
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8(»ne integration of candidates in their ranks, but it is weak. There 
are then numbers of candidates who fight as quasi-independent or 
completely independent. The latter are run by local election caucuses, 
amihes, which are self-constituted electors, sometimes composed of 
government officials directed by the tmire or prefet or their close 
Mends. They are free in their choice of candidate — that is, neither 
law nor custom binds them to the wishes of a constituent body, nor 
do these oblige them to obey a higher authority speaking in the name 
of a party.* The extent of real party discipline is only imperfectly 
revesded by tables showing the numbers of ‘ integrated ’ and inde- 
pendent candidatures. 

This is a fundamental defect of French gr)vernment ; its con- 
sequences are grave, and so wide that the full import cannot be stated 
in a few word.s. Every part of the political machine suffers : Parlia- 
ment, the Cabinet, the Civil Service, Local Government. These 
things cannot be discussed until later, but the cause of their deficiencies 
must be stated and remembered. I'nless there is a cohesive force in 
the electorate there can be no concerted arransfements for the nomin- 
ation of eandidates ; unless there are such concerted arrangements 
there is no cohesive force after the election campaign to hold the 
representatives together in a permanent and s(>ttle<l frame of mind 
and behaviour. The initial cohesive force i.s almost entirely lacking 
in France except in the Communist. Socialist and Uadicn 1-Socialist 
Parties, where the influence of trade union discipline, pe.saionately 
held convictions and capable leaders, have produced a .sense of party 
community and loyalty, ft is abw-iit Iwcause. in the main, the French 
deny that the unit of government to-day is, or ought to be, the Party. 
They still cling to the old dogma that the elector is sovereign and 
separate, and that the. unit of political life is lir.st, the voter, and, 
then, the re])rc.sentative. This is the result partly of character, partly 
of historical events, and it i.s impo.s.sible to assess the proportions of 

niUhion. liidcol, t III- AUiiuue cxpiw^cil. at iM I'lmfcrem-r of lUSU, its repugnance 
to a iMihvy of purty dwipliue, thiiugb not to one of personal leadership hy tts pro- 
minent memben.. C'ritii'iziiig llin I'liinmunlsUi. the SocialixU. the Kadieal-Soeialists 
for tiikiiig deeisiuns in |iartv eonferenm asmimbled, it says: ‘The allianee will not 
fall into these eiin»«es. It r<H|iiir<-e diacijdine, but it diN-s not impose the perindr 
at nidavtr. It is the great |iart> of free nten. masters of their opinion and sovereigns 
of their own thoughts . . {ei.'Coiiijrfit .Vatiunaf, p. 2S 0.). Of. p. Ill>: ‘From the 
parliamentary (Hunt of view do we o0er that solidly organized group, that centre 
of attraction eajiahle of drawmg into its orbit the errant planets ? Xo. We have 
only a nebulous group pulley. From the eleetoral point of view, whnt does the 
AUiaiiee o0ur 1 Its investitun-. That is u certitii-ate of good political life and morals, 
but that u not alwayi enough.’ 

* Of. Lcyret, JCi puhligu- el lf» palititu.H* ; Benoist, Lfa muhidn-s dt ta detnoeratie 
(Paris, 1029), esporially Oha|is. I -IV ; iiervat, ( 'onirt la 11.P. inWgral” oit trouguee, p. 23 
0. ; Siegfried, Tableau du Partia PolUigura, Paris, 1930 ; Jacques, Lea Portia PoU- 
tiguea mua la Troiaieme Hrpubliguf, Paris, 1013: Servan, Comment on devUut depuU, 
aenalevr, miaiatre (1924); Cam'-ie el Buurgin, Jlanuei dea partia politiptea, 1924. Cf. 
also the ehort biographies of Camille ■Pelldan (Revillon) and Briand (Sisco). 
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eadi. Bat it ie plaia that there is little appreciation of the neoessily 
of government, and, indeed, government has not been land to the 
French people. The majority (not all) of French people do not vish 
to be governed, though they wish to govern ; and the consequence 
'is that they are badly governed. For some organization is indispens- 
able, and inevitably develops ; but it develops in a hostile world, 
not in an environment of temperate control. Fart of the energy which 
would otherwise be devoted to service it uses to defend itself ; and, 
having no friends, criticism makes it resentful and malicious. To a 
foreigner it is amazing, indeed, to observe the blankness of the French 
political mind in rega^ to Party. In the literature of political and 
electoral reform there is much said about the electorate and its incom- 
petence, but Parties enter, if at all, as a minor afterthought, or a 
lamentable misfortune. Indeed, it is impossible to refer to any 
French book which specially handles the problem of party organiza- 
tion as the vital part of democratic technique which it is. There are 
histories of political ideas and struggles, of crises which have thrown 
up organizations like the radical bloc of 1906-1910, or the bloc national 
of 1919, to meet them, of outstanding men like Gambetta, Waldeck- 
Bousseau, Combes, Clemenceau and Poincare, who have embodied 
and proclaimed a sensational and transient cause. But that is all. 
This deficiency gnaws at the very vitals of French government, laming 
its every part. Its basic causes are indicated in a later chapter — 
they are partly cultural and partly to do with the predominance of 
the vast small-agric^tural and petty bourgeois element in the national 
economy. 

Since the Prussian Constitutional Conflict of 1862-6, strong, but 
numerous, parties have developed in Germany. The largest parties, 
the Social Democratic, the German Nationals, the German People’s 
Party, the Centre, and the Democrats, have organizations, central 
and local ‘ machines ’ as thoroughly organized as the English and 
American, and often the organization goes down to details which ore 
left unregulated by the latter. The parties arc strongly centralized * 
V and the nomination of candidates is influenced by the central office, 
even more than in England. Since Germany is a Federal State there 

> This in spite of the feet that the Statutes of the Parties contain a federal otgaai- 
zatioa, as tliejr do also in Prance. Statutes, Section 3, od the German Sodal Itemo- 
ccatia Pkri^ (1927) : ‘ The foundation of the oisanization is the District Association 
. . . the Datrict Association is composed of local associations which may be combined 
into sab-districts by the District Association. To cany out the work of organization 
and ptditioal agitation the area of the local association can be divided up into agita- 
tion gnmns (dtstricts, sections, wards).’ So also Centre Party Statutes (1924), Sec- 
tion 7 i Cornmnnist Party, S^ion 11. (This goes down to the original ‘ oe^ ' in 
factories, wockshow, offices, streets, and then up and up to the Beidi Cemirai Com- 
mittee.) German People’s Party Statutes (1926), Sects. 2-6 inclusive. 

Somewhat similarly in the British Parties: of. Constitution cd Liberal Party, Con- 
stitution of Conservative PSrty, Labour Party. So also in the U.S.A. CL Sait, 
cp. oit., and Kent, Oreal Game (^Politics. 
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is, fonoaHy, a aepaiate politioal life in esoh of the component states, 
this is the expression of certain real differences whi^ still prevail 
in spite of the unitary movement. State politics require of the 
political parties two concessions in regard to nomination : they must 
have regard to the special situation of the party in the state legis- 
lature, and secondly, the distinct political features of the country 
must be ‘ represented ’ by the nomination of those who know them 
at first hand. German political literature is full of the admonition 
that geography should be regarded in representation. Certain parties, 
therefore, mainly the parties of the Right, which, more than the Left 
Parties, insist upon State Bights, are built up out of State party associ- 
ations, e.g. the German National Party is composed of forty-four State 
associations, the Centre of nineteen State associations and sixteen 
Provincial associations, but the rest go mainly by electoral adminis- 
trative districts, e.g. the People’s Party thirty-five Constituency 
associations, the Democratic Party the same, the Social Democratic 
Party thirty-three Secretariats, so, too, the Communists. These 
culminate in Beich Party Conference, Party Committee, and Executive 
Committee.* 

Further, the peculiar electoral system, instituted in 1919, Pro- 
portional Beprcsentation, based on the ‘ automatic ’ and ‘ list ’ 
method,* operating in thirty-five tremendous constituencies with an 
average of li^ million inhabitants, has had the unforeseen effect of 
giving the parties more influence upon nominations than they possessed 
before. Since the electors vote for Party Lists, the order of candidates 
on each list is vital to the chances of election : and after the fourth 
name on the list further names need not be given. The central 
machine feels bound to see that the ‘ right ’ men are put in the ‘ right ’ 
places. Further, a special list of candidates called the Reiefuligt, 
that is the National List^ must be drawn up by each party in order 
to obtain its proportion of the seats to which its surplus votes 
from the constituencies entitle it, .and also, as there are no by-elec- 
tions, to form a reservoir from which representatives may be chosen 
when the party loses members of the Beichstag by death or resig- 
nation. The list is composed by the party leaders — ^the ‘ Borizes ’, 
as they are called — and clearly the order of appearance on the list is 
essential. 

The U.S.A. Now in the countries of which we have spoken, 
legislative regulation of the selection of candidates is practically 
negligible. This is not so in the U.S.A. There, owing to the excesses 
of political parties and groups of self-willed men, no mina tion has 

* Ci. Social Democratic Farty Statates, Sections 17 &. ; Oentre Party, Sect. 28 ; 
Germiln National Party, Sect. 1 ; People’s Party, Sect, 9 ; Democratic Party, Sect. 9. 

* That is, one seat is given to each pai^ for evmy 00,000 votes polled ; and frac- 
tions are gathered together to form a special National Ust, which beaufits the parties. 
Voten vote not for caikdidates but for pmrty lists. Cf. C^p, XX, infra. 
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noeived close attentioa and lias been submitted, one cannot yet use 
word subjected, to statutory regulation. 

In the ’twenties and ’thirties of the nineteenth century the modem 
American party machine was created, its chief elements being a 
democracy ignorant but strongly conscious of its sovereign power, 
the monopolization of politics by men who made it a regular ‘ trade ’, 
and the availability of all the paid administrative oflSces, central and 
local, as ‘ spoils ’ with which the victorious party could reward its 
supporters, ^lie vast expanse of territory, over thirty-one times the 
size of England,^ to be covered by propaganda and drill, if votes 
were to be turned to account, the theory of the ‘ rotation of office ’ 
which had as its object and consequence a multiplicity of elective 
offices and elections, made party organization both essential and 
difficult ; but, once established, it was even more diflicult for dissen- 
tients to overthrow its rule Oratory, graft, blackmail, deceptive 
demagoguery, de.«poliation of public lands and resources welded the 
parts into an unbreakable machine obedient to the ’ boas (Stupidity, 
political conceit and recent immigration caused the lower classes to 
fall into the boss’s hands, and the ruthlessness of his invincible tactics, 
combined with the people'.s haste after dollars, caused the wealthier 
and educated classes to abandon political competition. All nomina- 
tions fell into the hands of profc&sional politicians linked through 
ward, district, city, county, state, and federation * 

This organization had (and still hn.c, though in a much smaller 
quantity) remarkable commodities for sale. Through municipal 
government it sold immunity from police interferences, contracts for 
all public works, leases for tramway, gas, electric light, and water 
adrmnistration ; through the state goveruraents, contracts were 
obtainable, laws were passed for private benefit and others w'eakly 
administered, joint-stock companies could obtain charters of incor- 
poration permitting the spoliation of the consumer by monopoly rates 
and the evasion of civilized restraints in the pay, hours, hygiene and 
safety of industry and commerce. The Courts of .lusticc could be 
‘ squared ’, naturalization could be granted to or withheld from 
immigrants ; from the Federal authority could lie filched a share in 


MUni. 

^ Great BnUin and Northern In'lanU . 

United States of America 2,973,770 

J’ranco .... ... 212, 0.W 

Gannany .... 180, (W5 

Switzerland . 1.5,940 


• Of. Godkin, Unforetem Tendencia of JJctiuxracy ; Uosnell, lion Platt and thr 
New York Maehmt ; Bryce, American Vommoiiwealth (earlier Kdns.) ; Ostrogoraki, 
Democmey and Ike Organualion of American Political Partita, 1 ; and more lecent 
atndiea— B. C. Brooks, Political Parliea and Electoral ProMema, 1923 ; Sait, American 
Partiea and Electiona, New York, 1927. 
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the ‘pork barrel that is, the mads of annual expenditure upon internal 
improvements laxity of customs and tax administration, and the 
postponement of legislation needed in the public interest was obtain- 
able Moreover, hundreds of thousands of paid ofhees, legislative and 
administrativ'e, were obtainable by the thctoial voters 

A famous American cartoon depiits virae birds of prey upon 
a mountain crag Anxiously they scan the Heavens full of the 
thunder, lightning, and ram of Justice Bv thi ir talons are the 
picked honi s of tlu Treasury, Justice and the Suftragi The legend 
runs, ‘ Let us Pri y • This injunction was t xecuted largely by the 
sale of nominations of candidabs for the beniht of private mterests 
In a democratic system, hovvevci, som< show of public lonsultation 
IS indispi usable to the p< rmanent rwgn of the boss and in- 
deed, nominating committees of jiartv dele gat* s eallid ’primaries 
had a history going baek to tin Heroic Period of Vmcrican 
Historv 

The Piimaiy is simph another nam* for local caucus or local 
association of party members the basic or origmal c ell of party mem- 
b(is who meet to designate uindidatc's for the smaller authorities, 
and d<l( gates to the higher or secondirv conventions, which select 
the c.uididatis for tlu higlH‘i jiolitieal olhees They are, therefore, 
vital {larts of tlu democratic system and until recent years, they 
were thoroughly corrupt The local politicians arrang^ primary 
meetings in such a wav that then will destroyed the pubhes The 
arrangements produced an expicssivc terminology The ‘slate’ 
was made up privately by the hosMs good citizens bemg some 
times included in it The party membership roll, mclusion in which 
gave the right to vote at the primary, was cither falsified to exclude 
opponents of the slate makcis, or ‘padded’ with false names 
‘Repeaters’ voted several times, while the primary scrutmeers or 
inspectois appointed by the henchmen of the bosses ’ could not, 
cunously, detect impersonation Date, time and place of the meet 
mgs were amnged as me onveiueutlv as possible for dissentient ele- 
memts The places chosen were smuter saloons in shady neighbour- 
hoods , and they were packcxl ’ with rowdies, sometimes lent by 
the organization of the rival party on the prmciple of ‘ live and let 
live ’ The procedure was ‘ cut and dried ’, the chairman with his 
henchman tolerating no nonsense Ballot boxes were ‘ stufied ’ with 
fraudulent votes, or more direct ways were taken with the count 
‘ Snap ’ primaries were held, that is, meetings were fixed and held 
suddenly, without due notice, or sometimes the chairman’s watch, 
bemg unaccountably fast, the meetmg was held and over before the 
innocent voters arrived 

Tins system exploited the powei of the general will and destroyed ' 
its judgement 
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About 1870 Ameaioa began to awake to a conBoiouBOess of ita 
political degradation.^ 

A stimiduB was given to political reform. 

‘ Having defined the people so as to include women as well as men, the Fro- 
greasive Movement aims to give to a majority of the people so defined an easy, 
direct, and certain control over their government. The first of the measures 
proposed by the Progressive Movement to give to the i)eople greater control 
over the nominaiion and election of candidates is a direct primaiy law. It has 
long been the boast of politicians that they do not care who elect candidates 
to office so long as they have the power to nominate them.’ * 

' Direct Primary Laws were passed in most states.® 

Practice varies rather widely from state to state, but the general 
intention is to take the powers of nomination away from the party 
managers and give it to the people, as directly as possible. This 
involves the establishment of a special meeting at which the nomina- 
tion shall take place, and, further, the regulation of its procedure.* 

* The exposure of the ‘ Tweed Bing ’ in Xcw York in 1871, after years of legal 
proceedings, attracted the national attention to the daily iniquities of the * bosses ’ 
and the ' rings ’ ; and close upon this revelation followed the fVodit Mobilier scandal, 
in which the Vice-President of the li.S.A. and several menihors of Congrees were 
impUoated ; then followed other sensational discoveries in the field of corrupt adminis- 
tratian. A raform movement commenced, led by men like Carl Sofaurz. Oeoise W 
Carta, editor of Sarprr't Weddg, E. H. Godkin, editor of the Xew York Aatim, 
and Dorman B. Eaton : all wore interested in cleaner polities, cml service efficienoy, 
and economical government, and the reputation of democratic government. Almort 
sunultaneoasly women began to enter the field of pobtics, establishing special organi- 
zations (the national Women's Suffrage Association and the Amencan Woman 
Suffrage Association) to obtain female franchise, and their civic clnbs began to exert 
an important influence upon politics, especially with the steady development of woman 
suffrage. Then, sated, perhape with the fiistfruits of greed in a new and abundant 
land, the people were moved by a large circle of reformers — ^the * muckrakets ' of 
1895-1908. Tarbell's Hiatary of the Standard OH Company, Lawson’s Frtnzttd Finance, 
Upton Sinclair’s The Jungle, Btannard Baker's The Hailroada on Triai, David Oraham 
Phillips’s The Treaton of the Senate, Lincoln Steffen’s The Shame of the Cities and 
Snemtet of the Sepuilic, tiuned such fierce lights upon the corrupt places of American 
life, and did this in such widely read magazines, sorially (which has a cumulative 
and mass effect), that a new elMtoral morality was engender^. The evangel waa 
preached by the peat prophet of reform, Theodore Koosevelt. Ho, who invented 
the word Muokraker, was the artist in agitation and tactics needed to tronsfomi 
foots and opinions into the dynamic energy of the mosses. Intensely convinced of 
bis oanse, an excellent orator, physically vigorous and pleasing, able to travel long 
distances and to speak intereri£a^y, past-master of tactics and a coiner of pungent 
phrases, with an expansive geniality attractive of friends, and the moral and physical 
courage which does not shirk battle, be was at once a popular ‘ levivalist^^i^ a 
well-^nalffied rebel against the bad old men of the Repubboan Party. Cf. Nel»o» W. 
Atdr&h, by Nathaniel Stephenson, 1930, paeeim. Cf. Bigelow, The lAfe of Samuel J. 
TiUm, 2 vols.. Now York, 1896 ; J. P. Rhodes, Hutory of the United Slalee, VII, New 
York, 1906. 

* De Witt, The Progreaeivt Movement, pp. 196, 197. 

* In the first years of the movement laws were passed by Pennsylvania (Lan- 
caster county), 1871, Nevada, 1883, Oohnado, 1887, Iowa, 1698. The three latter 
Acts were mandatory. For farther details see Sait, op. cit., p. 276. 

4 •Essentially the direct primary system is s system for making 
by ranilar elections — ^the Primary held under state management. When applied 
to du effioes it alMdishas not only the state oonvention, but lesser oonveati^ in 
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problanu inheteat in this system aie obvious upon teflection. 
They axe these : (1) Who has the right to attend and vote ? This 
involves the definition of a Political Party and the test of member- 
ship of a Party — assuming, as American theory and practice assume, 
that the Primaries are to be based upon the recognized existence of 
political parties. Is the Primary to be ‘ open ’ to any voter, or 
‘ closed ’ to all but the communicants of the Party officially in charge 
of the Primary ? (2) How is a candidate for nomination brought 
to the attention of the Primary — how is he ‘ designated ’, as the 
jargon goes ? (3) What majorities are required for an efiective 
choice of candidate ? 

(] ) Parties are legally defined by the strength shown at previous 
elections, a minimum being laid down in terms of votes or percentage 
of the poll.* The New York definition of a party is, a political organi- 
zation which polled at least 25,000 votes for Governor at the last 
preceding election ; in Texas it is 100,000. This number is so 
small compared with that usually polled, that it is not unfair to the 
aspirations of new and rising bo^es of opinion. The percentage 
tests are sometimes severer ; in Maine and Wisconsin 10 per cent, of 
the total vote is required, in Illinois and Peimsylvania 2 per cent., 
in Massachusetts and California 3 per cent., in Idaho and Tennessee 
and ten other states 10 per cent. But the large percentages of 20 
per cent, and 25 per cent, are required in Kentucl^ and Alabama, and 
Virginia respectively (and 30 per cent, in Florida), the explanation 
here being that a large reduction of this minimum would involve the 
danger of specifically Negro Parties. Some states, in order not to 
block the path to political expression, pro^dde that recognition as a 
party may be obtained upon a petition signed by a certain number 
of voters, as, for example, in California, Oregon and Idaho which 
require respectively 3, 6 and 10 per cent, of the voters to petition, 
and North Carolina which requires 10,000 voters.^ 

Now parties thus defined are obliged to obey the law regulating 
the procedure of the primary. Minority parties are not thereby 
excluded from the general elections, but nominate by petition, their 
nomination appearing on the ballot papers in those elections. 

The definition of parties in these terms is not wanting in exact- 
ness. This cannot be said of the definitions of membership of a party. 
When a test is imposed by law the primary is said to be ‘ closed ’ ; 
when no test is establish^ the primary is ‘ open ’. Twelve states 

district*, counties and dties, and popular caucuses or primaries as well. The con- 
vention system was a represmtative and indirect method of making nominations ; 
the ilirsot.primaiy election ^tem is direct in that it places the nommating power 
in the hanw of the voters themselvea.’ — ^Brooks, Polttioil Parties and Electoral Pnb- 
kmSfPP- 242, 243. 

* Details in Sait, American Parties and Elections, pp. 390, 391. 

' Brooks, op. oit., p. 346. 
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liaTe fizperienoed the open piimaiy, but only three still continue it. 
In these three states the voter is given the ballot papers of all parties 
together, secretly marks and returns them so folded that his choice 
remains undetected. With this system— the open system -the party 
affiliation of the voter is not revealed : undue influence is thus avoided, 
which might subject the voter to concentrated electioneering by 
canvassers or even to obstruct his change from one party to another 
as his opinion changes. The open primary, however, has the serious 
defect that it is dissolvent of party : for members of other parties 
may press into the primary of the dominant party, and interfere 
with its domestic politics, sometimes with the intention, even, of 
causing the election of the weaker candidate, while the Managers 
within their own primary use the votes of people not strictly their 
own, to determine the issues in their own camp. This state of allairs 
has been revealed in Wisconsin and Michigan.^ The ‘ open ’ primary 
has tended, therefore, to give way to the closed.® 

The testa imposed in the ‘closed’ primary system consist of 
declarations ; these may be made cither before, or at, the primary. 
Those made before the primary are classified under the ‘ enrolment 
system ’ ; those made at the primary under the ‘ challenge system ’ 
Nineteen states operate under the former, and tlie voter makes a 
declaration of one of two kinds ; (a) as to past allegiance and (6) as 
to present affiliation and intentions. The latter are much more 
frequent than the former. A good example of the latt(*r is the 
Californian law which states ® : 

* At the time of registiation each elector shall dcriarc the n.iiiiL- of the political 
party with which he intends to affiliate at the ensuing priinnry election or elec- 
tions, and the name of such political party shall be stilted in the affidavit of 
registiation and the index thereto. If the elector deeliiies to state the fact, 
the fact of such declaration shall likewise be stated, and no person shall be 
entitled to vote the ticket of any pohtieal party at any primary by virtue of 
such registration, unless he has stated the name of the political party with 
which he intends to affiliate.’ 

In New York the voter declares his general sympathy with the 
principles of the party and his intention to give its candidates general 
support in the next election. In some states enrolment takes place 
at the primary. 

Maya voter, having enrolled, change party { Provision is made 
for this in most states ; and it consists essentially in personal or 
written application to the registrars within a minimum time before 
the primary elections. In other states a change of affiliation is allowed 
only during the normal registration period. In Iowa and Wyoming 

* Sait, op. oit., p. 401. 

*Cf. Mc^lintoek, Party Affiliatioa Tat in Direct Primary A’lection Imwc, Am, 
Pci. 8c. Bev., Aug., i022, pp. 466-7. 

* Section 1096, PolUieal Code. Cited by Sait, op, oit., p. 403. 
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a change may be made actually at the primary, upon oath that the 
change is m^e m good fiuth 

Voters so enroll^ may, in several states, be challenged at the 
primary to give proof of havmg previously voted for the party Such 
challenge, however, is politically dangerous since it may drive the 
voter to support the opposition part> at the General Election * 

In the ‘ challenge ’ system which is pre\ alent in some fifteen 
states, the voter swears at the primary that he did nut vote m the 
primar} of another party for a period of so man> \ cars, e g two m 
Illinois or, positively , that he voted for the party in the last election 
as in Kentucky, Ohio and Virgima , or prophtticalh , that he will 
vote for the party at the next ekction as in Nebiaska Missouri and 
other states Me discuss the effectiveness of thfse arrangements 
later 

(2) In the South and West a large number of states permit can 
didacy by a simple declaration and the payment of a fee in others 
a petition is required, supported by a stated number or percentage 
of the party \ otes,^ as for example , h\ e v oters m Ohio, 300 in (’olorado 
and one, two and thiec per cent in Maine, Oregon and New York 
respectively These quihheations must sometimes be accumpamed 
by the payment of a fet Further, the supporting % oters arc often 
required to lielong, so many or such and such a percentage to well 
dispersed local gosernmint areas in the constituency Some states, 
fending the primary elections difficult to run without preyious concert 
among the party leaders and officials, arrange for pre primary 
designating conventions ’ Hen in the assemblies elected under rules 
determined by the n'spectne parties, the delegates yote for the 
candidates a certain quota of votes, forexample It) per cent , entithng 
each candidate thus endowed to appear as a candidate m the primary' 
In South Dakota a state law regulates the calling and activities of 
such assemblies 

(3) The primary elections for candidates are apt to suffer the 
same conspicuous difficulty as ordmary elections, namely , that if the 
ordinary rule of relative majority prevails, and where there are more 
than two candidates for one place, a minority of votes mav triumph 
Remedies have been devised In some states the Alternative Vote 
system is accepted in order that the candidate chosen shall ultimately' 
achieve an absolute majority Iowa has a plan which reqiures that 
when no candidate obtained more than 35 per cent of the total vote, 
the primary is dispensed with, a state convention taking its place 
Other states, having a specific percentage sy'stem, abandoned it for 
the relative majority, since expenence showed that while crucial 
issues resulted in a two-sided contest, only personal issues caused a 

> Brooks, op ut , p 260. 

' They Tuy with tbe importanue of the ofiice sought in each cue 
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ouiiy^-sided oontest wMoh did not oonoem the pubho so mnoh that 
a minoiity victory needed to be prevented by special legislation.^ 
Other states have adopted the second ballot system, or as it is tech- 
nically called, the ‘ doable primary ’ a second ballot taking place 
between the two top candidates when no absolute majority is obtained 
at the first ballob 

By these methods American legislators have sought to break the 
power of the ‘ party managers and to give back to the people the 
power of choosing their representatives Have the methods succeeded, 
and if so, to what extent t 

What Him been the efiect upon the Party Machine * It has been 
weakened, but not very much. For its organizing and campaignmg 
services are almost mdispensable to success in primary candidature 
and m the subsequent elections ‘ The candidate for nommatiou is 
not now so completely dependent upon the part) managers for selec- 
tion as before He needs the support of the voters at the pnmarv. 
and if he can obtam support he can dispense aith the benediction 
of the bosses He is then involved m two duties he must mduce 
people to attend the primary, and to vote for him That is, the 
procedure to wm a seat at a general election must be followed in order 
to wm a candidature, not always m so mtense a manner, foi the 
battle is withm the party fold, and not against an external opposition 
But human nature does not, because it cannot so easily solve its 
problems Even as at a general election candidates seek anxiously 
for ‘ wire-pullers ’, for those with more than the ordinary influence , 
and even as they negotiate with interests and groups, so at a primary 
campaign, they tend to gravitate to the party managers or become 
the sateUite of some more powerful man who himself seeks higher 
office. 

Farther, where there are acute personal diflerences withm a party, 
which may happen anywhere m the Umon, or where there are real 
pohtical diflerences about state pohtics, as in parts of the South, and 
the North and West, or toAere one "parly ts so fust in the saddle (as m 
the South where the Democratic Party has an almost exclusive hold 
j upon office) that nomination is equivalent to election to office, the pri- 
maries become the field of mtense electioneermg Hence an amount 
of mendacious and spiteful pubbcity about the candidates which is 
rare m European countnes, except when nval members of the same 

> C E. Memam, The Amenean Parly Syetem, New York, 1922, p 268 ‘ In some 
]9aoei ezpenmenU bave been made with the p^eiential voting Hygtom, aa in Wia- 
oonain, Nortii Dakota, Idaho and other matanoee Iliifacolly hae been found in 
penwiading the voten to make use of the preferential vote, and not all the predjotiona 
of the promoters of the new plan have bmo reahaed But unquestionably this plan 
mcresaes the power of the individual voter, and broadens the range of his possibilities, 
and it will probaUty be mote widely used in the future than at present, wi^ the 
deve h m m ent of the vanous types of the preferential system generally ’ 

• Kent, The Great Game of Politii-s, Xew York, 1026, Chap XXX\ 
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partf fight each other, as in the East Islington and St. Qeoige’s 
elections in England, 1931, when the Conservative Partf was tom 
by dissension. Thus the public is treated as the arbiter, and is can- 
vassed more sedulously, on the whole, than under the previous system. ^ 
The party managers are still important in this process, but, obviously, 
votes in a properly regulated primary campaign cannot be ‘ traded ’ 
quite as easily as before. 

Emancipation from the absolute control of the ‘ boss ’ has made 
candidature easier than before, and the number of candidatures has 
increased. This, with the public’s realization of its authority, has 
stimulated interest in ‘ primary ’ politics, but that interest is not 
uniform for all offices. It is greatest where the offices are most 
important, namely, in the chief legislative and gubernatorial offices, 
but in the minor executive and judicial, it is apt to be small. Here 
the party managers are still potent : they make and ‘ put over ’ 
the ‘slate ’ as of old. They are primary to the Primary. The public 
interest is, further, most intense where the party’s prospects of suc- 
cess at the General Election are greatest, with the result that, there, 
a difference of political or personal opinion makes the work and 
rule of the managers difficult, while where interest and opinion are 
quiescent, the managers pull the .strings. 

The primary elections have affected the normal functions of party 
by shaking its foundations — hierarchy and discipline. This has come 
about in three ways. Firstly, it has become less easy to distribute 
nominations among the orthodox and heterodox groups in the party. 
Just as in France and Germany pohtical parties can be induced to 
‘ concentrate ’ in a Ministry by the gift of a number of portfolios, so 
in the U.S.A. it was formerly possible to keep the party together by 
dividing out the offices of the state among the various sub-groups. 
The primary system enables the triumphant majority to behave 
despotically, ^condly, differences which were formerly settled in 
private can now be ventilated and settled in public. Any dissentient 
element need not obey the majority or concede part of its claims, for 
the sake of unity, since it is licensed to fight for its own candidate, 
with its own policy, in public. Nothing is so bitter as civil war, 
especially among professional warriors : nothing so difficult to quieten 
as its aftermath. That has been taught in England by the private 
and public conflicts of Lloyd George and his opponents in the Liberal 
Party since 1924, and in Germany by the feuds between the Majority 
Socialists and Independent Socialists between 1918 and 1921. Imagine 
such conflicts made permanent and publie! American observers empha- 
size the disintegrating effect upon party counseb, and the loss to parlia- 
mentary institutions, and to the public itself, which is asked to judge 
differences of opinion which it cannot really judge, since they are too 
> Seiwtor Pvpper, In (At Senate, Chapa. I, IV and X. 
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loftny and often peisonaL^ FinaDy, the ‘ oonunittee-men that is, 
party officials and workers, are chosen at the primaries also Formerly 
such members of the hierarchy, particularly those at the top, were self- 
chosen, and got themselves elected or ratihed by the conventions, 
which were manageable At any rate they had about them an air of 
authority — that is the presumption of rulership with a title from 
an elevated source They had a prerogative derived not really, 
although ostensibly, from election Their title may luvvc been morally 
bad, and its destined uses corrupt It had, however, the quality of 
reducing the lower members of the hieiarchy to obedience, and, there- 
fore, of makmg and keeping the partv one and mdivisible All the 
ranks of committee-men and candidates now come from the same 
source election by the Sovereign People This would, in anv case, 
cause a weakenmg of cohesion and responsiv euess thioughout the body 
of the party but there is the defect also tliat committee-men are 
sometimes elected before the candidates for whom they are to manage 
the election campaign, and since the partv may be fluid m policv and 
membership, dissensions may and do arise - 

It IS not easy to saj how far partj disintc'gration has been caused 
by the Direct Primary. In the first place, quantitative measurement 
being impossible, observers differ w idelj in their estimation becondl} , 
opmions differ not according to what is actuallv obsciv ed, but ac c onling 
to the observers’ ideals, some desiring to discredit the primary because 
they believe that it threatens a well-mtegrated bi party system without 
which representative government breaks down, and others to applaud 
it because they believe that, even with it, paity managers will puisu(‘, 
as m the past they have pursued, infeinal plots against the people 

The truth seems to be that partj orgamaatiou has been endangered, 
that it has even suffered, but that the party managers have been able 
to adapt themselves to the requuements of the primaries smgularly 
well * They prepare their ‘ slates ’ as before , they pull the strings 
as before, with a httle more difficulty, and, to comjiensate foi this, 
with more mgenuity , and though their powei is decreased h> the 
threat of a potential revolt against them, it has beem increased liy tho 
addition of one more set of elections to the already groat numlu*r upon 
which the professional pohtician must instruct the public The sy stem 
forces political leadership to come out into the open of the primary, 
but the vital need of instructing the masses and of thinking and c on- 
certing before instructmg, stiD tluows Icaderslup into the hands of the 
‘ invisible government ’ And how ignorant the public is is pioven 
by the primary laws which, to avoid the advantage obtainable by 

■‘Eg Croly, VrogreMwt Ve)iiocT<u.j/, 1«13, p 344 , Holcombe, .Stale OovenannU 
tn the hntted States, Jicw York, 1920, p 193 , Brookb, op cit , p 259 , op. 

rat , pp 424, 426. i- . J . . p 

* Holcombe, op tit , p 194 

* Kent, op Lit. 
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candidates with names first in the alphabet, provide for an order 
determined by rotation,^ or priority of petition, or by lot.* 

The tests of party afiiliation have proved to be the least satisfactory 
part of the primary system. Where the test is strict and elaborate, 
as in the South, no more has been accomplished than to cause the voter 
to reiterate current party jargon which he is apt to learn direct from 
the lips of the inquisitor, whose int<>rrogation is lax for fear of driving 
away votes. The real purposes of the voters who take the test are 
beyond the scrutiny of the inspectors. It is said that the voters are 
impelled to register and some to participate in the primaries, because 
they like the thought of having one more vote Voting figures show 
quite clearly that primaries are invaded, and that voters register for 
one party and then vote for another. It is clear that a party test is 
only practicable under the following conilitions : (a) if the parties are 
sundered by clear and defimte prosrrammes of which the voters are 
entirely ignorant, but which, having blindly accepted, they will main- 
tain at the ensuing election, or (b) that the parties have clear and 
definite policies separating them, that they are sincere in wanting only 
the convinced voters on their register, and that the voters are so 
convinced by the programme, which they fully understand, that they 
could neither enter the primary of another party, nor vote for any 
but their own candidates at an election. Neither of these prerequisites 
exists : the voters are neither blind, nor fully enlightened ; the parties 
are neither certain of their own policies, nor scrupulous in gathering 
votes. All are somewhere between, and consequently the party label 
may mean something, but it does not mean much for long 

It is impossible that the primary election should take place without 
a preliminary campaign which may be conducted in the open or in the 
dark Open campaigns are necessarily conducted when the petitions 
are being pu.shed ; and this process has raised two problems, that of 
fraud and force in the collection of signatures, and the public regulation 
of ‘ publicity ’ and its cost. Fraud occurs m the forguig of signatures, 
and force m pressure and non-rational persuasion. Apart from the 
costs to the state, which are considerable,* the candidates' burden 
is exceedingly heavy. About tlO.(KH) was spent on ladialf of one 
candidate for the Senate in 1918.* Although some states forbid parl^ 

' E.g. The Ohio J,aw eaye that the first acrifxi n{ ballot paper) it to lie printed 
m alphabetical onler ; ' then the first name shall be placed last on the neat senes 
pnnttKl and so shall the pnxess be re|ieated until each nomo shall bave been first. 
The ballots shall then lie combined in taMcts selcctiui; out from each seriea of 
ballot in regular ordor and so repeating, so that no two of the same order of names 
sliall be together, except when there is but one candidate for any said nominations.’— 
Sait, op. cit., p. 308. 

' Beard, Amfrtfan Goternmtni and Pahiicji, p. 648. 

* Sait, op. cit., p 421 ot soq., and Brooks, op. oit., p. 260 et soq. 

* Sait, loc. cit. : Other expenditures for the same office at different tunes an 
£20,000. £7,000, £10.000 and £30,000. Of. also Cnmpntgn Fiinda. Senate Report 603. 
2 pts , Toth Congress, 1st session (1U28). 
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4xp6iMlitim upon piimaiy ouapugos and othors atiictly Unut 
ozpendituie, in fact the rules are evaded, and the advantage is easily 
Tvith those who have money to spend on publicity, or who are supported 
by generous parties or groups. The very process of appealing to the 
people inevitably returns the powers to the place whence it was to be 
revoked : to the party, which possesses the instruments of publicity, 
the workers and the money.* In the pursuit of equality Oregon has 
arranged for the state publication and distribution of a Publicity 
Pamphlet for primary purposes. There is a Pamphlet for each party, 
and each candidate may therein publish his portrait and reasons why 
he should be nominated. Any peraon or persons may file an opposing 
statement. A flat rate is charged for one page each to candidate and 
opponents ; for highest state offices the charge is 100 dollars per page. 
No more than a maximum of four pages can be bought . It is said that 
the scheme ‘ seems to have given satisfaction 

The instinct for pre-primary control of the primaries cannot be 
smothered ; and we have seen that some states have set up pre-primary 
conventions in order to give parties the opportunity of consultation 
and concerted arrangements. This is an inevitable development, 
whether the law recognizes it or not, for in a democracy nothing is to 
be done without a majority, and majorities do not come ready-made. 
The existing parties, those with a history, do. in fact, privately conspire 
to help candidates and so let the public know whom they have chosen. 
Merriam says : 

‘ The pre-primaiy state has appeared more frequently than was anticipated 
either by advocates or the opponents of the now primary plan. The possibility 
of this was pointed out by some students of the subject, but it was not generally 
realized that the organization or the machine might name the eandidatcs in 
advance and then obtain the ratification of the slate proposed by them. In 
some cases this possibility has become a fact and a custom. In such cases the 
primaiy has cea^ to function os intended by its proponents. In many other 
instances there have been no slates at all, or if framed the}’ have not obtained 
a uniform or even an encouraging success. . . . The direct primary has not 
made automatically impossible the control of the nominating system by a nng 
or maohine, even of the corrupt type.’ * 

The inward knowledge that parties are indis])ensable has caused 
the suggestion of a new pre-primary system to be made by Charles 
Evans Hughes, formerly Secretary of State of the U.S.A., and now 
Chief Justice of the Supreme Court of the U.S.A. He proposed * that 

* Cf. Kales, Unpopuiar Govemmeiit in He UnMi Slalee (1914), p. 117 : ’ It U 
that (the burden of pohtioal duties) which matces him politically ignorant and forces 
him to fall back upon the assistaDce of the professional political ^viser. M(hen 
the primaries doubte the burden on the voter they inoresse twofold the necessity 
for pennanent organizations for direoting and advising the politically ignorant votm 
bow to vote. Coosequentiy, so far from disrupting an eztra-legal govermnent, the 
nnivenal and oampuUuiy primary makes its oontinued existenoe even mote oertsin.’ 

* Sait, w. cit., p. 423. * Op. oit., p. 214. 

* ‘ Tie Fate qf Me Dkeet Primary \ National Uunieipal Seriew, X (1921), 23-31. 
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the party oommittees should recommend candidates for WHuination ; 
and that, consequently, the only contests at the pzimaries would be 
those where the rank and file were positively dissatisfied with the 
party’s choice, or where a minority had good cause to want a contest. 
Hughes’s motives were that a double campaign, both the pre-primary 
and primary, would be avoided ; that the discussion of the merits of 
opposed candidates is better conducted in private than in public, and 
that the bitterness of public strife over such matters may thus be 
avoided. It is argued, too, that such a plan ‘ would regularize what 
is now the practice of an irresponsible organization in many states and 
permit a drafting of candidates in the states where now everything is 
left to the self-advertisers ’.» 

What is it that causes this fiight from the party to the primary, 
from the primary to the pre-primary, and from this, maybe, to the pre- 
pre-primary ? It is the belief that somewhere there is the pristine 
voter, pure and undefiled, who, if properly informed, will vote as an 
ideal man for ideal parties and policies, without organization. It is 
the fiight from men to Man, from Americans to Adam before the Fall. 
Since Man does not cxi.st, the Party still contrives to take his place. 

Some other considerations. The numbers attending at the prim- 
aries are small. In Indiana some per cent, of those voting in general 
elections (already fewer than one-half of the electotate) attend the 
primaries : in New York the vote has ranged between 34 per cent, and 
20 per cent, of those voting in elections. * But greater percentages poll 
where the contests are exciting. These numbers seem small : but the 
number of people participating in a choice of candidate, with the 
effective opportunity of choice, is far greater than the number who 
concern themselves even to this extent (which, at the minimum, is to 
ratify the choice of the party) with the selection of candidates in 
England, France, Germany and other countries where nomination is 
unrestricted by law. This cannot but have a rousing effect upon the 
voters, if we admit at all that experience is capable of teaching. 

Some difficulty arises, however, with regard to the ‘ platform ’ or 
compendium of policies which the party puts before the electors. If 
a convention of a party frames a platform it is not sure whether any 
of the adherents to that platform will be elected ; if several candidates 
for nomination put up, are they to su§$[est their own policies 1 But 
for the voters this means woeful confusion if the policies are set out at 
length. Therefore short, compendious pronouncements have been 
proposed, and. in one case, actually adopted. Among those proposed 
in legislative form are those of Texas and Washington in 1919. Aoooid- 
ing to the first, no demand for specific legislation could be embodied in 
the platform of a party unless it should have received a majority vote 

‘ Boots, ‘ The Trend of the Direct Primary tegielaHon ilm. PoL Sc. Bee., XVI, 431. 

* AU in Annals oj Atnmecm Aeodenty, 172, 171, 133-40. 



440 MODKBN GOVERNMENT [ft-xv 

ftt tho primary after bemg submitted at the petition of 10 per cent, of 
the parly voters. In Washington, it was proposed that if a candidate 
for nomination had advocated a proposition for three years it might 
be put upon the ballot. If, altogether, more than twenty-one pro- 
positions appeared, they were to be reduced to that number. Further 
propositions could be put by a hundred petitioners and if accepted 
at the primary ‘ it became the paramount duty of the legislature . . . 
to enact them into a proper and consistent form of law ’. * In South 
Dakota® the paramount issue of majority and minority groups 
appears on the primary voting papers in e/fff// tcords ; while in Oregon 
a very generous law has provided tliat each randidate may express 
himself in twelve. 

To an English observer nothing in politics can appear so quaint and 
dangerous to truly effective, as distinct from apparent, representation, 
as the choice of candidates with little or no continuous guarantee of a 
policy. In a large number of states, party conventions, voluntarily 
or by law, establish a platform —some before, some after the primary ; 
but there is not that contact between candidates and policy which 
comes by their previous identification and selection on its basis. In 
other states, councils of candidates and sitting members formulate the 
policy. This is better than the convention system as a means of bring- 
ing the policies, the candidates, and later judgement upon their work, 
into close correspondence. But the more an automatic legal separa- 
tion is effected between candidate and policy, the more must party be 
relied upon to make them combine. 

Finally, has the Direct Primary System caused the choice of ‘ better ’ 
or ‘ superior ’ candidates ? American observers speak with an un- 
certain voice in answer to this question. One says that it is impossible 
to prove that it has produced a superior type ‘ in the absence of accepted 
standards of measurement to determine political ability and virtue 
The utmost he concedes to the primary is, that ‘ given a popular revolt 
against the machine of sufficient magnitude it is poasible to break the 
slate of the latter ’. He gives one example of this, and concludes : 

‘ No doubt the possibility of such untoward events induces a certain 
moderation on the part of political bosses that is doubtless salutary. 
On the whole this seems to be the greatest single advantage that can 
be claimed for direct primary elections after twenty years’ experience 
with them. ’ Another says ; ‘Yet no judicious and impartial observer 
will contend that the new nominating system has revolutionized the 
character of candidates with reference to their ability, their integrity 
or their representative character. This is a part of the great problem 
of democracy, which cannot be so simply solved, and which will not 

‘ Boots, ' Party PU^ormt m State Potitice ’, AnnaU, p. 73. 

« Berdahl, ‘ Operation of the Richarie Primary ’, AnnaU, pp. 158-71. 

* Brooks, op. dt., p. 267. 
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be detennined either by directness or indirectness in methods of 
selection.’ ^ A third says ; ‘ But there has already been no advance 
in the quality of public offices since the abandonment of the nominating 
convention. Holcombe concludes that ‘ Doubtless some men have 
been nominated who would not have been nominated under the 
former system, or at least would not have been nominated so easily, 
but it cannot yet be affirmed that the type of man who is successful 
in politics has been materially altered 

Implications of Experience of the American Primary. What 
docs American experience teach ? It is perfectly clear that the funda- 
mental factor in the choice of candidates is the good sense of the 
electorate ; and if the electorate is ignorant or stupid or malevolent 
it cannot better what little groups of men choose for it. Indeed, such 
groups tend to maintain a respectable level in order to perpetuate 
their own importance, for no authority is so certain that it may not 
be challenged, if not overthrown. Partie.s are in this respect like 
bureaucracies ; in order to choose their favourites they prefer to be 
patrons, not accountable to others ; but. once the principle of answer- 
ability is admitted, and their power is exercised upon sufferance, they 
strive always to behave so as not to shock the public. Further, in the 
party, there is always the risk that outsiders and insurgents will 
challenge a monopoly of power malevolently used. ,In America this 
was already happening when the Primary movement took effect. 
Some people were turning from pursuit of wealth or individual or 
family happiness in other ways, to the gratification of a sense of 
public duty. Their intervention put the ‘ bosses ’ on their mettle, 
and revealed their .scandalous tricks. There is no doubt that without 
the direct primary system the parties would have been purified by the 
mere change in political morality which came to pervade large masses 
of citizens, and to be expressed by various civic organizations. Yet 
the parties still exist as the managers of the primaries and the general 
elections. Naturally : for experience everi’where shows that only a 
very small percentage of the independent and sovereign voters are 
really equal —to the task of making a choice. They do not know the 
nature of the office, or the character and attainments of the men, and 
they cannot know without long years of study and personal contact. 
Without an agent who knows these things they are helpless. The 
agent is any organization, which proclaims itself capable, and can 
persuade the electors that it is capable. The agent which commands 
is that which has a long history, which secured the loyalty of the 
parents and grandparents of the contemporary electorate — ^it is the 
agency we call Party. 

Can it be expected that the people who allow the parties to live 

I Merriun, The Ammcan Party System, p. 256. 

* Sait, op. dt., p. 420. 


Op. ait., p. 166 
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got allow theiz noniinees to survive 1 C&n it be expected tiwt 
the people who follow party diieotioo at general elections shall at tiie 
primaries appoint candidates better than the parties have at their 
disposal 1 No ! They will choose much the same kind of candidate 
as the party chooses when acting feeely. The party desires the candi* 
date who (1) can win, (2) accepts the party policy, national, local and 
personal, (3) can subscribe towards its electoral and social expenditure. 
The voter wants the candidate who can win ; and the party, in choosing 
him, would have gone by very much the same signs as the voter, for 
its candidate is designed to capture the voter — the principle of the 
party in this choice is popularity ; and this is what also afiects the 
voter. The divergence between party and voter comes from the 
knowledge possessed by the party, with its centralization of facts, 
which candidate is witling to satisfy the greatest number of local voters 
who differ in opinion on some questions, who can be united by the 
proper combination of qualities in a candidate. If there is virtue in 
union among the electorate in the choice of a representative, then the 
caucus method is to be preferred to direct choice, unless direct choice 
is more than a farce or a rare safeguard to small but growing minorities. 
In regard to the assent to party policy it needs no special stretch of 
the imagination to realize the incapacity of the individual voter to 
elaborate a national policy, or even to-day, a municipal policy. It 
is equally impossible to imagine this accomplished by an uninstructed 
and unconcerted mass movement. It is obvious that it can only be 
done by a small semi-professional body. But it is true that having 
acquired power, owing to the technical ne^ for tJtetr services, jmrties mag 
use it tymnnicaUy for their personal benefit, or negligently from a public 
standpoint. Then the primary system might offer the prospects of 
release through the efforts of bands of reformers appealing directly to 
the people against the ‘ old gang ’. In England, in Germany, even in 
France, this has rarely been a great evil since midway through the 
nineteenth century, because a public standard of honour, and the 
cashiering of the unworthy, at general elections, has kept the caucuses, 
local and central, fairly wholesome. Corruption m the U.S.A. would, 
without doubt, have been banished during the last generation because 
of the intervention in politics of a class which has a high standard of 
public honour. In proportion as this class has not intervened the 
primary still harbours the corrupt and anti-social intentions of the 
‘ bosses ’. 

The freedom of the electors to be articulate certainly opens the 
possibility of complete representation ; but informed representation, 
and controlled representatives, are possible only if articulation flows 
through the coherent and permanent channels of party organization, 
^erever those channels are fairly straight, and the access ia not 
corruptly obstructed, the caucus can be left untouched by law ; wher- 
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ev«r they ate crooked or stagnant such rules as those of the Direct 
Primaries can occasionally, but no more, compel their amendment. 
America, the land of gigantic vices, has necessarily become the land of 
heroic remedies. 

The Number of Elections. It is perfectly clear that if all these 
issues are involved in a single nomination, they must, a fortiori, be 
the more troublesome where there are many elective offices, and where 
many nominations are required. Indeed, it is very easy to put an 
intolerable burden upon the elector. The frequency with which he 
is called upon to vote is therefore a serious democratic problem : for, 
if the voter is given a difficult task, the ‘ bosses ’ and the parties step 
in to help him, and he must pay their price. This holds good, not only 
of nominations, but also in general elections. In England, the maxi- 
mum number of elections in which a voter participates in a year in 
which all electoral 'periods coincide is four- -Parliamentary, county, 
rural district (or urban district or municipal borough) and parish ; 
and the total number of candidates is not more than a score, since 
only legislative officers are voted for. (In County Boroughs, parish 
and district drop out.) In France and Germany the arrangement is 
much the same. Further, the elections are separate. In the II.S.A., 
however, there are Federal, State, County, City and Judicial Officers 
to be elected, and initiative and referendum proposals to be decided 
at the same time.^ ‘ An examination of the ballots used in fourteen 
presidential elections of 1924 shows that over .’50 per cent, of them con- 
tained twenty nr more offices to be voted for, to say nothing of the 
propositions also presented 

It is clear that the ’ machine ’ is given a marvellous opportunity, 
and that voters are discouraged from voting, a question to which we 
address ourselves in Chapter XIX. 

• Of. Giwncll. H'Av t!uro]>r Voht (1030), p. 200 iJaUuts have frequently reached 
phenomenal propurtiuna ; e.)E. lUinoia, I9S) — 33 by 25 inches ; New JeiKcy and 
Peniwylvania, 1020- 23 by 21 uichee. Thiv un« ii'ldlme<.K has e\'en produced mechani* 
oal vntiiif; deTiceti, 

* Thenumlierof oflioe»ii> exemplified m the ballot of Portland, Oregon, in Novem- 
lier, 1020; Ninety-one eandidatrw running for lifty-two office* — national, state, 
county and municipal. Cf. Brooks, op. eit., p. 427. 



CHAPTER XIII 

PUBLIC OPINION AND THE PARTIES 

T hus the vast body of electors arc not m fact free and equal. 

They do not spontaneously move in an imdifFereiitiated and 
incoherent mass. They are marshalled, and their candidates 
chosen for them, by those who have seized the power. Only in a very 
limited .sense can it be said that the people choose their representatives. 
Nor are the voters left to their own devices once candidates have 
been nominated. For the aim of a grouj) or a party is to send its 
nominees to the representative assemblv or the eveoutive oflices which 
are open to election. Therefore a continuous j)ro< ess of ‘ education ’ 
is undertaken by the parties; it increases in intensity in the few 
months preceding an election, and becomes furious in the final fort- 
night. 

Before the activity of the parties is analysed it is essential to 
consider the qualities without which sound representation is impossible, 
and to ask how far the electorate posse.sses them. 

The Quality of the Electorate. Three qualities are indispensable 
in any system of representation, if that wonl is to have its plain mean- 
ing. The first is that those who are to be represented know what they 
want ; the ^ond, that they are able to express what they want ; the 
third, that they are sufficiently interested to utter their wants. 

If we closely examine the knowledge of the electorate we must 
admit that it is sadly deficient, especially since the knowledge with 
which politics is concerned is mainly the control of the behaviour of 
individuals and groups separated from the voter by distance, wealth, 
culture and occupation. It is obvious that the citizen’s knowledge 
is very strictly limited to his personal daily experience. He learns 
the nature of the things which he docs to others ; and this, but very 
vaguely when the effects reach out far into society ; and almost 
nothing of the cause of the things which arc done to him, especially 
by the distant Fates of industry and politics. We may divide the 
scope of his knowledge into (a) that which he has at first hand and (b) 
that which he has only upon report. 

First-hand Information. At first hand there are his family 
relationships and the tangled skein of experience spun therefrom. 

444 
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He leatns something, sometimes very much, of human character and 
its varied manifestations. He gets to know something of the medical 
profession, and of religion and the Churches. He has some experience 
of the army or the navy, in some countries by family hearsay, in 
others, where there is eonseription, from actual service. Most people 
come into contact with the police at one time or another, if only by 
a thread of silver. The local mayor or prefect, or member of parlia- 
ment occasionally reveals to them that they are governed, or that 
they are possessed of sovereign |jower, causes them to swear at public 
extravagance, or be inspired or amused by olHcial regalia. The post 
office is known from cbildhoo<l. The tax and rating departments 
become stern realities. As jurymen some liave even assisted in the 
administration of justice. Thoasands find places on local govern- 
ment councils. At home there is the eternal talk of prices and wages ; 
at work that of wages and prices. There is the school with its routine 
and compidsions, its ambitions and opportunities. Transport is a 
daily preoccupation ; tlie theatre, the cinema, and sport offer an 
oecasional excursion into a realm of expf'rience in which the citizen 
plays neither a wholly ac tive nor a quite passive part. 

Even the most thoughtful man or wotuan cannot extract from 
this tlie knowledge needed to rule hundreds of millions of people with 
international connexions. The field of facts is too narrow. If it is 
effective in stimulating wants, desires and dreams, it has but little 
relation to social jiossihihty. Even in the stimuhition of interests and 
desire.s, the daily round is not profoundly effective, and it has required 
a great deal of agitation, or exceedingly bad times, to teach effective 
lessons, and overcome the .soporific effects of Habit. How LassaUe in 
his anguish denounced the “ cursed needlessuess of the poor ’ ! 

It must be admitted that for men and women w'ho earn their living 
in industry, commerce and the professions, an additional source of 
understanding is open and sometimes, in the most conscious and public- 
spirited, it extends to deep knowdedge of technique and the social and 
economic ndations of their work to that of other groups. Of course, 
the development of Employers’ Associations, Co-operative Societies, ‘ 
and Trade Unions, has done a tremendous amount in recent years to 
accumulate and spread knowledge which is of the very essence of 
public affairs. But for the rank and file of employers and employees 
and of members of the liberal professions it is rather .» limited personal 
experience which informs and moves them. Think of the railway 
ticket-collector, the postman, the grocer, the bank clerks (who, by 
the way, imagine that they are the perfect professors of Economic 
Science), of the bus-driver, the miner, the textile worker, and multitudes 
of others who constitute the modem community and ask, what would 

^ Tbf*m an'* a)x>ut 15,000 on thr Manag(*ment C'onimittceh of the British 

Oo'Oprrative Movement. 
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tiwy know of any fruitful use to government, even of a rural distriot 
council, if no external agencies existed to discover and report to them 
the things they do not and cannot otherwise know ? Save for the help 
of a few, we should be at a standstill. Wants which are largely the 
issue of instinctive dispositions could be expressed ; but how to prevent 
these from causing collisions with their undesirable consequences, how 
to attain them in an order of priority which would neither baulk the 
desire nor kiU the possUbdity of its satisfaction, whether the satisfaction 
is in any degree possible — these things are not to he learned in (he appro- 
priate degree from the common experience of the average man. It requires 
years of close and constant application to master even a single branch 
of public afiaics. 

Education and Publicity. Infinitely the greater part of know- 
I ledge of public afiiairs is obtained by report. All the modern 
instruments of education and publicity give this instruction and, 
further, dogmatize about the best way to satisfy wants. Without this 
the voters would be ignorant indeed, and utterly puppets in the hands 
of wilful men — ^not that the puppets would always act, for they might 
be too wooden to do so. The apogee of the ‘ governing class ’ lay in 
that era when certain families had much to obtain from governing the 
country, and before either education or parties had influenced the 
voters. 

The principal agencies of instruction other than Political Parties 
' in public aflairs, are Books, the Newspaper Press, Schools, Clubs, 
- Churches, the Cinema, Broadcasting, and Hearsay. 

Books. The value of books depends upon their accessibility 
and the possession of leisure. Books have become easily accessible 
to those who really want them by the extension, in our own time, of 
pubUo libraries, in spite of the parsimony practised by many local 
coimcils.^ Further, political parties, co-operative societies, trade 
unions, lend books, and one will find, in England and Germany at least, 
a small number of volumes at local party headquarters. An obstacle 
which is not entirely insuperable is the unwillingness of many muni- 
cipal councils to provide books which shock their morals and political 
principles. There is an index expurgatorius in everybody’s mind, and 
extremists of all kinds on local library committees apply it. 

Th^ is much more leisure to-day than at any time since the 
industrial revolution took most people away &om agricultural 
pursuits ; and it consists of all the hours of the day which can be 
seized from rest and sleep, save eight or ten for work, besides one to 
one-and-a-half clear days in each week. This would be clear gain 
were not economic pursuits extremely monotonous and fatiguing, and 

* The annual expendltoie of local authorities in England and Wales akme is 
over one million pounds. VI. Annual Local Taxation Btium$,-pabb^^ by HisMajestv's 
Stationmy Office. Cf. also Report of PtMic Librariea Committee, Cmd. 2868 ; 1107. 
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dutamea between voik and home long and jading.^ lBnotleisuie,the 
aveisge peraon will ask, for living? For conversation, music, the 
theatre, the cinema, for one’s family, for dancing, for dress, love- 
making, sport, hobbies, drinking and smoking, and the lethargic 
delight of arm-chair fantasies ? The books are accessible, there are 
some hours, though not as many as appear on a surface calculation, 
for study. Does the mass of mankind read the books which will give 
them a clue to controversy and control of the sources of power ? Com- 
mon experience shows that they do not. Novels are read, and the 
newspaper whiles away the rest of the time.'* 

It requires a large amount of passionate interest, and the concen- 
trated attention which comes of that, or intellectual power, or habit, 
to attempt the mastery of a serious study of a public problem. Few 
people have such a passionate interest, few have been trained in the 
habit of purposeful reading ; and even when these are present the 
mind itself cati in only rare cases hold out for the necessary time to master 
an argument. Every university teacher knows that only five or six 
out of every hundred students can show first-class quaUties, and fewer 
still, originality, although students are helped in every way. 

The conclusion is, then, that the masses of voters do not, and will 
not until education has assumed new shapes, read for themselves— and 
that many will never be able to profit from it — ^although the oppor- 
tunities exist and are improving. Any reader can th^ of twenty 
books in each country which all voters should have read as the absolute 
minimum necessary if they were to be able to select and check their 
representatives independently of the very parties themselves who 
recommend these representatives, and are they likely to have read even 
one ? 

Even then, in spite of conspicuous exceptions, how much real 
significance have the crude, unassimilated, distorted values of the 
self-taught man ? 

The Newspaper Press. This ia not the most important 
feature of modem civilization, but it is one among the most important, | 
especially in regard to the electorate.* Briefly, these are its qualities. 
In every country, printed news and opinion, attractively written and 

‘ Cf. Final Jteport of the Adult JCdacalioa Commilitr, li)19, Cmd. 321, p. 6. (To 
met‘t the growing demand) — ‘ Uie first step must be to dMi with the conditions which 
at present stand in the way : such os excessive hours of labour, fatigue — whether 
due to monotony or to unduly exhausting work — insecurity of employment, lack 
of holidays ' ; .Summary of Heporte of the t’ommiMton on Industrial L'urest, 1917-18, 
Cd. 8«90. 

' The popularity of cross-word puzxles shows that a large amount of mental 
power of low potential was left quiescent until the petty stimulant of a puxzle awoke 
it. ^Further there is no punishment for those who chwt or foil in their mlutioiu.) 

• Cf. Kennedy Jones, Fleet Street and Douming Strea ; Lippmon, Fublic Opin^, 
1922, and the Fhanlom Fublic, 1928 ; Norman Angell, The Frees and the Orgmita- 
tion of Society, 1922; Beaverbrook, FoliticiaHs and the Frees, 1925; Lucy Salmon, 
The h'esespaper and Soaety. 



448 MODERN GOVERNMENT [rr. w 

produced, are purcbaseable at an exceedingly cheap rate, so that few 
people go a single day without reading a newspaper or conversing 
with somebody who has. It is the most widely disseminated single 
agent of instruction in the modem world. Newspapers can be sold 
at a ridiculously small price because they earn tremendous sums by 
carrying advertisements. They are private property, and are subject 
to no greater measure of public control than the laws relating to libel, 
obscenity, blasphemy and sedition.' Otherwise, no enactment, no 
public institution, or official, regulates or challenges their veracity, for 
Truth is private property. Upon public afiairs the newspapers serve 
out news and opinion. A part of their material consists of plainly 
reported news or complete or reduced reproductions of important 
public documents. A part — ^the leading articles - -coMists of comments 
and short essays, upon events and policies, and the reports of experts 
in some branch of public affairs. The ‘ news ’ section, the representa- 
tion of fact, varies as among different countries and different news- 
papers in each country. Several newspapers with a fairly wide circu- 
lation in each country give great attention to news, reproducing parlia- 
mentary debates in great detail, to Government announcements, to 
the actions and declarations of representative bodies of industry, 
society and the churches, to events abroad, to the ffudings of commis- 
sions of inquiry. There is more such attention in England, the 
Dominions, and Germany than in the U.S.A., or France.' 

The material thus provided is of the highest value for an inde- 
''' pendent and detached view of politics ; but the circulation of the news- 
' papers which give the largest amount of space to this is small compared 
with that of others. It may be doubted, too, whether either interest, 
time or understanding are adequate to the full opportunity they 
offer. 

Another portion of the newspapers imdoubtedly receives more 
attention— that is, the plainly political, which here means the biased, 
part. Here fact and interpretation of fact, the past, the future, the 
hypothetical and the prophetic, are mixed and served together. But 
each newspaper has a tendency and dogmas. Tho.se who arc conscious 
of them tend to become permanent readers of the papier who.se bias is 
nearest their own ; or some signed articles may hold them out of 

* The best descriptions of the law relating to the I'rcss arc to bo found in Dawson, 

The Law of the Prej/e (1S27) (Kiigland); Darhicr, Codi Je la yreeee (2nd 

£d.). Cf. also Duguit, op. ort., Vol. IV, Sects, 35-7 ( Trance) ; Mannheim, I’reearaJU 
(1927), and Uaentzschel, Heichepreezgejittz (1927) (CSormany); Hair, Um of the 
Preta, 1923 (U.S.A.). 

* £.g. in England, The Tima, The Daily Telegraph, The ifaiicheaier Guardian ; 
in France, Xe Tempa, he Matin, Le Petit Pariaien, Le Journal x in the United States, 
The Hew York Tima, The New York World, and non-metrnjioUtan papers like the 
Chicago Tribune and the Waahinglon Star. There is also the United Stata Daily, 
published in Washington, which consists of nothing more than reports official 
evNite and policies ; in Germany, Berliner TagebUaU, Prankfurter Zeitimg, VorwSrta, 
Munchrur Neuaate Nachriehten, and the Deutache, AUgemeine Zeitung. 
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xeipent for liie -irriter. The owners know the tendency they wish to 
apnad, and they can guess the circles where they will find support. 
There is such a close community of feehng between the directors of a 
newspaper and their readers that it is difficult to say how far the 
newspaper actually pushes opinion beyond the point independently 
reached by the readers. Oertamly the paper confirms and strengthens 
the reader’s opinion, and gives lum confidence in it ; reasons appear 
there in plain words, while in the reader’s mind they only float about 
vaguely and unformed ; and he is often convmced that what he reads is 
what he meant to say — although common experience proves that we 
may easily deceive ourselves about this when we have the habit of 
relying upon authority. At the same tune, the proprietors and the 
editors are not unconscious of their constituency —the paper must not 
shock too much or the sales will decrease and revenue from advertise- 
ments will fall. Consequently if the newspaper makes its readers it 
IS also made by them The newspaper, however, has a great power, ' 
foi it may produce an eSect upon the mind, and then raise a fresh 
issue to ward oS the punishment which might have followed its devia- 
tion from the expected 

The knowledge that newspapers can exert an mfluence causes 
groups with special political creeds to acquire them and to use them 
quite avowedly to propagate their policies In France, in fact, this 
18 done with a candour more conspicuous than m the Anglo-Saxon 
countries, and plam political opuuon in the newspapers is not so 
encumbered with news.^ 

Now all this would not cause the distortion of behefs formed by 
independent experience, techmeal readmg, and impartial teaching, if 
readers knew quite clearly that the papers deliberately hold and ' 
inculcate a biased attitude of mind Then readers could agree or 
disagree, consciously. But, in fact, a large proportion of the public 
is quite unconscious, and an even larger proportion is only dimly 
conscious, that they are the subjects of an everlasting mental operation ! 
conducted by unheensed practitioners. 

The mass of readers is attracted to a newspaper not by its political 
tendency, but by other quahties entirely. Every conceivable domestic 
and social inter^ is catered, for we have an avid curiosity about our 
fellow-creatures. All newspapers have succumbed to pictures, some 
carrying hardly any letter-press. Their psychology is sound, though 
one may despise their idcads : for newspaper pictures appeal to the 
unimaginative, those unserved by their own wits and unable to read 
and think connectedly for a space of time. Picture-papers have the 

* Of JaoquoB, fjes Parlu PaUlumet acm la Trmatimt Kepubltqut. Pans, 1911 ; 
and Hayes, Franre a Xiriton of PatrtoU, 1939 Amoni; recent or contemporaiy 
Btateamen Oamille Pelietan, Clemenoeau, Baithou. HiUerand and Jtnand delibmtely 
used the aempaper of a small cotene as a means to a political career. 
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gieatest cizoulation. Important attractions are the news of crime 
and accidents, festival and ceremonial gatherings, preferably of those 
high in society. Theatrical news (especially scandals), puzzles, and 
‘ comic strips ’ open the and mouths of millions. Most attrac- 
tive of all, especially to men and boys, is sporting news, principally 
horse-racing.^ This social entertainment vastly preponderates over 
political news, and the placards confess what is really attractive. 
Invariably their slogan includes the words : dischs^m, myttfry, sen- 
sation, surprise, startling. The gift of insurance benefits is another 
foctor in the Delilah power of the Press. All this blankets the eyes 
of the ordinary man and woman, and they swallow opinions at which 
they might pause if there were anything to give them pause. If they 
knew who and what interests were dictating the policy of the paper, 
or if policy were separated from news, they might be vigilant. But no 
law compels the regular declaration of the politics of the chief owners 
and editors of the paper. 

Of graver importance is the practice of summarizing the contents and 
meanittg of political events in ‘ headlines that is, in a telling though 
ungrammatical sentence of anything up to ten words. Whether the 
distortion is intentional or not, distortion there is ; and these reiterated 
distortions are too often the only political intelligence which the reader 
hurrying to work or homewards, or snatching his lunch, ever has the 
time to absorb. 

How then can the influence of the Press of our own day be judged ? 
(1) Few people use the newspapers consciously as a basis of inde- 
pendent study. (2) Many consciously subscribe to a paper because it 
preaches approximately the political creed they already hold. (3) 
The newspaper can develop these creeds and apply them to the events 
and policies of the day and take its readers along with it. It acts as 
a common worshipping-groimd, confirms opinions, and encourages 
resistance. Hence dictators suppress opposition-papers knowing that 
this will at least cause a dispersal of the mutually inspiriting communi- 
csnts.2 The newspaper is able to tide over any unpopularity with its 
readers if it cleverly picks up and drops ‘ stunts ' and covers an advance 
or retreat with attractive ‘ features ’. If, for example, after covering 
apolitical opponent with mud, the public decides that the real reposi- 

* A good rsciiig fipiter iti on important awwt of every newntioper which oopireg 
to several editions a day and a wide circulation. During tlic (icnoral Strike of )A2U 
in England my hairdicsser dolefully summed up the situation m regard to news- 
papers thus : ‘ Terrible, ain’t it, no newspapers 1 Why. it’s like a day when there's 
no racing I ' 

* Cf. lUtissolini, 16 July 1023 {Mustalini, by Barone San Sovcrino (Dent), 1923). 
Fascism claims that Italy ‘is too poor to be able to afford the continual nervous 
strain and frittering away of energy. The foimnls is: Criticism is flowed, but 
not opposition ’. Moreover the Frees ‘ most be at the service (d the nation, for the 
nation must be defended by all Italians without distinction". Cf. Sebnoider, Making 
At Faacut State (1928), pp. 96, 316. 
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tory of the mud is the newspaper proprietor and not his opponent, 
the propnetor then assumes the pose of one ‘ who takes his belong bke 
a sportsman ’ where he once fulminated he now fawns (4) In the 
minds of the unsophisticated and unwarned, and large numbers of the 
electorate are so, ideas are silently and skilfully implanted, smce, 
while unguarded, they consume untruthful ‘ headlines ’ (5) News- 

papers are most often avowed or una vowed tools of a particular 
political party, though the editors and proprietors mav occasionally 
revolt owing to differences with the party leaders , * but their affiliations 
are not always known to the public 

The amount of objectively true mformation and balanced opinion 
is, on the whole, small, and the Press has acquired an extraordinary 
dominance over opinion, aggravating rather than correctmg its defects 
A great dial of organtzaltmi and educalum are required to overcome its 
qtouer oivr untutortd minds, and such education and activity in fact falls 
to the iiolitical parties That the power of the Press is not so great 
as IS supposed, that its effects arc, as it were, suspensive of truthful 
opmion rather than quite destructive of it, can be seen from the steady 
and rapid growth of the great parties of dissent in spite of the daily 
opposition of newspapers whose mterests and political creed were 
entirelv hostile to the majority of their readers These contmue to 
read the paper but vote against the paper’s persuasion The most 
widely read newspapers m the countries with which we are concerned, 
until recently in England and the USA, almost the only newspapers, 
were owned and directed by what may be broadly called the ‘ capit- 1 
alist ’ ( lass Yet great parties and groups of dissent against their 
creed arose But it must be admitted that the new spaper can and does 
enslave the uneducated, if not for always jet for a time And time is 
of the verj’ essence of politics Its battles are fought m terms of 
months, years and generations 

Two Limitations on the Power of the Daily Press. There are 
two factors which s ery much limit the power of the daily Press The 
first IS that even within the ranks of those who broadly uphold and 
advocate present social organization there are differences of opmion, 
so that m the long run they openly cnticize each other’s arguments 
and uncover each other’s special motives They do not operate as a 
umfied mass against the worker, or the Government, as such writers 
as Norman Angell seem to assume ^ Secondly, by the side of the 
General Press there is in every country a very influential special Press 
catering for and reaching the members of special professions, mterests, 

1 Cf the lut of tremindoua deads done bj Lord Boaverbrook as recorded in hu 
Polittetans and the Ills Kmpire Crusade Stunt is particularly instnictiTe 

O'. Martin, Political Quarterly (London), Vol I, Ko S, and the London Press of March, 
1931 Cf the detailed analysis of the relations between the English Press and the 
Folitiaal Parties in Hartman, The Press ami the Modem State (19J0), unpubliabed 
thesis, Umvenuty of London 

' Norman Aii^, op oit 
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pMtames, a-wil leligiozia, these oounteiaot the influenoe of the 
Genetal Frees by their exact informatioD on special subjects and by their 
aectional conunente upon general afiairs. They provide their readers 
with criteria in which they have more trust than in the General Press. 

This is not the place to examine the possible remedies for this 
marvellous instrument of modem education —for such it is despite its 
grave defects.^ 

For the general public the newspaper is of more influence than the 
book in the creation of political opinion. 

The School is of surprisingly small value in the creation of inde- 
> pendent political opinion. Let us divide and discriminate. We may 
speak, broadly, of Elementary, Secondary and University Education — 
as it is.* 

In the Elementary Schools attended by the mass of children until 
about the age of fourteen,* what is taught ? There are the introductory 
subjects like reading, writing and arithmetic ; elementary natural 
sciences and handicrafts, and of sole importance as an approach to 
public afiairs — ^history and geography. The chief features of this 
instruction are its scantiness in terms of the time which can possibly 
be devoted to it,* and the curious way in which the subjects have in 
the past been studied and taught. Even in the best schools in the 
most advanced educational systems, history has sufiered from undue 
attention to battles, kings and great men, with emphasis upon pretty- 
pretty stories albout them, while the fundamental forces in the evolu- 
tion of society, the economic, the social, the doctrinal, the technical, 
have been ignored. The ‘ nation ’ is considered as a solid and homo- 
geneous unit without internal troubles or conflict ; and, further, is 
almost universally considered the sole standard by which the rest of 
the world should be judged. Geography has been too national, an 

^ We believe, however, that there would be a truer repreaentation of political 
thought and feeling if every newspaper were compelled by law to ducloae at every 
UBue and upon ite front page in very large typo (a) the names nf ita pnneipal pni 
pnetore with the number at ahares held, the Uutm to which they belong, and a ewom 
statement of the parties fur whom they voted, say, in the hut half-dozen eleetions, 
(b) the names of editors and the leader writers eaeb day, the clubs to whiih they 
belong and a sworn statement of the parties for whom they voted in the last half- 
dozen elections. Ihffioolties would arise in putting this into piractiee, for no one 
could be sure that the statement about the votes was true, and proprietors could 
surmount it by patriotically not voting a* all, thus attesting tlioir impartiality. It 
is true, also, that such a requirement would infringe the secrecy of the ballot ; but 
tiiia cannot possibly weigh at all against the tremendous poblieal power which the 
community allows newspapers to exert without let or hmdrance. 

' The following analysis is made with the facts of ail four countries in mind. 

* The school.lMviDg age is : 14 in Kngland, 13 in France, 14 in Germany. In 
the X1.S.A. It vatiee among the different states : In thirty-one states, it is 16 ; in five 
states, 18 ; in five states, 17 ; in five others 14 ; end in three states, 16. 

* E-g. three hours per week were devoted to the teaching of History and Geography 
in a typical city elementaty school in England (cf. Bdvcational Year Book, 1826, 
p. 486). Five hours per w^ were given to these subjects (including civics) in a 
ntuaian sohool (ibid., p. 622). 
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enormoiui time being spent on learning tmmperjr natural features by 
rote, and long lists of products made or grown in different parts of the 
world.i But the dynamic factors in race, the distribution of peoples, 
climate, migiation, and commerce do not receive appropriate attention. 
At the very best the Elementary School is a beginning ; unfortunately, 
in the present context, it is for most the end of all disciplined schoo ling. 

In the Secondary Schools, High Schools, Gymnasia or Lyo^es, 
history and geography are pursued further, and some attention is paid 
to the characteristics of other countries when the usual two modern 
foreign languages are taught. A little more than the few miserable 
stories of the elementary schools is recited, and in some schools, where 
the headmaster, and the history and geography teacher are adventurous 
and wise spirits, the few good text-books are introduced, and by the 
age of sixteen the pupil has learnt enough at least to begin to inquire 
and read. How rare are such teachers and how rare such books ; 
how inadequate, too, is the time for these studies! The career 
approaches ; and cramming for examinations is imperative. Some 
secondary schools teach a subject called Civics,- which is an introduction 
to public affairs, but such schools are few, and it is a hole-in-the-comer 
course. In the Commercial Sec*ondary Schools there is an introduction 
to economic theory, economic history, and ‘ commercial ’ geography, 
and this, when takeir seriously as a krge part of the curriculum, is a 
useful step to a knowledge of the comlitions of government. 

However, any close and honesjt examination of the contribution of 
secondary schools in all countries clearly shows that three things stand ^ 
in the way of an education which could fit pupils to grope their way ‘ 
to an independent judgement of public affairs : (1 ) the lack of teachers 
with the appropriate knowledge and skill in imparting it ; (2) the lack 
of proper text-books and other equipment, such as cinematograph 
machines, pictures, and books other than text -books ; and (3) the 
staring grim fact, that children are not sent to school to become 
authorities upon public affairs but to learn to earn their living in some 
special vocation. 

We know that the national supply of good teachers is small ; 
those who have the talent and the vocation are very few. Till recently 
teachers were badly paid, and as a rule only the timid and mild 
mannered who were Ukely to fail at other things turned to teaching. 
The higher salaries now paid induce the entrance of others who are 
not merely finding a refuge from a rough world. Yet it is impossible 
to find as many illustrioiu teachers in a nation as are required, given 
the large number of children at school. We are rather condemned 
to a large body of mediocre (many worse) teachers, with a few sublime 
exceptions. A good many of them, tied down in large classes (which 

* Ct Ooocb, The Wojf Out. 

* Id (.Jfnnany, StaaMmrgerkunde ; m France, IrutrveHon eiviqur. 
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ate 0118 voidable, given the average wealth of the parents and the weak 
will and capacitj of the State to subsidize the schools), wear out very 
soon, in spite of long vacations, and, enslaved by routine, become 
bitter, nervous wrecks, the saddest specimens being among the women. 
Nor can they avoid a blunting of mind and sensibilities, for the school 
must regularly continue and lessons be given, day after day, whatever 
the season, and whether or not they are in the mood to teach. This is 
an exacting task if taken seriously ; one must apply the mind and 
body, and adjust the nervous system, to maintain attention, to excite 
and coax the backward, and induce a continuous interest in the 
subject.^ It must be remembered, also, that teachers are not at 
liberty to devote themselves to one subject or a group of cognate 
subjects, but are expected to profess ‘ subsidiary ’ subjects. This is 
aU a question of cost. Further, the present generation of teachers 
receive their education from those who had not experienced the 
effects of modem research in liistory, politics and economics. 

Secondly, owing to the short time available and the importance of 
obtaining examination results, text-books form the principal reading ; 
and even these summaries of summary summaries are not read all 
through but heavy leaded type captions stand guard over the portals 
of the rest, crying out, ‘ Read and remember me, if nothing else ! ’ 
How much has to be done, if there is to be any impnivement where 
our present interest is concerned, can be seen in Sandi-rson of Outidk, 
by H. 6. )\ells, and the same writer’s comments in the World of 
WUliam CUssold. 

We come to the final count, and that is the prior nece-ssity of 
earning a living. The standard of living lashes and goads the modern 
world. It causes parents to fling their children into school, whether 
they like it or not, and snatch them out again in time to get a job. 
They may stray a little to pick up some accomplishments, and, of 
C/Ourse, if they insist upon straying altogether — ^there is nothing to be 
done. The mercenaiy is the chief motive to secondary education, 
and only those with expectations and the financial means of a political 
career, or the very few who are brave enough to dispense with expecta- 
tions and financial rewards, can make the secondary stage the begin- 
ning of political understanding. Thus, of all the numbers of secondary 
students, only the moneyed ‘ governing classes ’ and the mentally 
adventurous may pause to profit ; the rest ru.sh helter-skelter out of 
the doors of school with some true and many false notions, and with 
the mind closed, rather than made eager — ^to be governed, inevitably, 
not by their own qualities, but by other people’s. 

* I am no foe of women teachers, and 1 am certamly an opponent of the iiohey 
of excluding women from the teaching senrice upon marriage. I should deblieratoly 
exclude any woman from teaching after the age of thirty unless she bad married. 
The psyobmogist will understand. 
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Oviog to the expense and the necessity of finding work, only a tiny 
traction of the population enters the university stage. Those who 
enter do so mainly for a vocational purpose and specialize m a par- 
ticular technique; only a very small proportion undertake studies 
which offer an approach to politics Only those who learn History, 
Law, Fohtical and Economic Theory, Philosophy and Ethics are being 
fitted for comprehension of the political world, for they alone are 
learning something of human groups and their inter-relations. Even 
among these, there are stages of wisdom The specialists m the 
pohtical sciences arc very few, though the present tendency is for 
a rapid mcreasc m the numbers That a umversity education may 
provide a man with a negligible endowment of political wisdom is 
to be observed from conversation with the average medic al practitioner, 
engineer, clergyman, soliutor, bank manager and, m a lesser degree, 
school teacher People are often shocked when they observe for the 
first time that some of these very capable craftsmen are quite un- 
educated outside the narrow sphere of their own activities, necessary 
and humane as they are Yet no one would expect, as of necessity, 
that a capable carpenter should ipto facto be a political oracle 

The net conclusion is that sc hooling, m its present state, may do 
much to prepare people to make a living, to exercise special skill, and 
even to enjov leisure, but it does v'ery little either to prepare or tram 
the mind to prepare itself, competently to understand and judge 
social relationships m the nation and the world No one, surely, 
would go to the other extreme, and claim that schools turn out students 
highly eflicient therein 

So far, then, as schools are iou(.ernod, the irresistible conclusion is 
that the mass of mankind are destmed to become what the Germans 
aptly call Stimmrieh that is, voting-cattle Against this, very slight 
headway is being made b> adult education m evenmg courses, such as 
those provided by the W E A and Adult Education Association m 
England, the Lufue de 1’ bvmgnemtu m France, the (iesellschoft fur 
die VtrbreUvng der Volksbildung m Germany, and the Association for 
Adult Education in the F S A ^ 

The Cinema and the Radio. These* two mstruments have enor- 
mous potentiabties, for at a cheap rate thev^ can reach almost everyone 
for long periods of time, and they do not exact the more difficult kmd 
of attention necessary to master a prmted argument The cmema 
has fallen for the most part mto private hands and has become almost 
exclusively a means of entertainment. It is enormously popular 
because it preaches with fanatical vehemence the ultimate and holy 
tnumph of the Ten Commandments b) showing with tropical imagina- 

* Cf Manxliriilgt*, Ah Ademture tn fforlinff<las» Jidiitatu/H, Loadun, 1920. The 
brape and Praettrr of Adult Educatum, Paper No 10 of the Adult Kducation Com. 
suttee, London, 1930 
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tikw, oftked detail, aiw< beantifnl men and women, the attiaotive 
oonsequenees of their disobedienoe. Of recent years there has been a 
oonsoious mobilization of ‘ educational ’ films, and much may be done 
therewith ; but even in the schools they are not highly popular, and 
a cinema manager takes a grave risk with an ‘ educational week 
The sound-films are, I am sure, destined to become a most potent 
means of education and sJl political parties will soon possess portable 
apparatus. 

The radio is of very unequal value. Its best development is in 
Great Britain, Germany and France ; in the U.S.A. the radio awaits 
rational public control. The policy of the British Broadcasting 
Ciorporation is to give about one hour per week to the discussion 
of subjects which may be called ‘ political ’, and the intellectual 
standard is about that of the Workers’ Educational Association classes, 
snfiSciently high if large masses of people came under its influence.^ 
But so far the development is in its infancy and the time actually 
devoted to it is small compared with the long succession of plodding 
hours needed to master the vast range of complicated facts especially 
in the form of organized discussion groups. The potentialities are 
enormous, and we are reminded of Carlyle’s dictum that the true 
university to-day is a library of books ! Yes, for him who is by 
nature a part of the universitas ! Shall we not see again what we 
have seen in respect of the newspapers ? The majority of minds 
attracted by the crude, the sensational and the vulgar, or by all that 
is sublime in artistic feeling and expression, but revolting from 
disciplined study of the science of government ? 

Churches, Clubs, Social Intercourse. Before we draw the 
conclusion from this brief analysis of the agencies of tuition we must 
include the churches, the clubs and social intercourse. 

The churches were once the great and almost the only teachers 
of social duty ; and every church still secretes a set of social doctrines, 
the scope and import of which derive from the peculiar teleological 
answers to the fundamental questions of men’s existence. The recent 


* Cf. Hmidbook and Dvrtttary oj AduH Education, 1928-9 ; Un limaclcosting polu'y 
see pp. 134, 135 ; Commuaioa on Educational and Cultural Etlmt, J’apers No. 1 and 
2, Feb., 19%, July, 1930 ; International Handbook of Adult Education, published by 
the World Aasocution for Adult Education, 1929, eepeoially pp. 1 49 II., 103 ff., 436 S., 
and the Introduction. 

Cf. op. oit., posnm, for the position in the different countries regarding free hbraries. 

Cf. also World Conference on Adult Education, Cambridge, 1930, pubbsbed by tbe 
Worid Assooiation for Adult Education, 1930 : Especially Uie discussion on the Kacho 
in Adult Education, p. 267 ff. This discussion brings out one thing very significandy, 
diat the citizen can never hope for a special and adequate attention to hu needs 
as a voter — ^many oth» interests most lie satisiied ; and only a very small amount 
of time can be accorded to pohtical education. 

A very relevant problem is admirably handled in The Tutor on Adult Education, 
an inquiry into tbe Problema of Supply and Training, published fay the Carnegie 
Caited Kingdom Trustees, Comely Puk House, Hnnbnnluie, 1928. 


coLzaat] PUBLIC OPINION AND THB PABTEBS 4ST 

nseazches of Tcoehech, Webei and Tawney liave iiuisted upon the 
impottanoe of these doctrines for the economic and political evolution 
of modem societies. 

It is not so much the moral pressure of the churches in politics 
that interests us, but their intellectual contribution to the understand- 
ing of political argument, not that the two can be entirely separated, 
for the fear of the particular Hell or the love of the particular Heaven 
of any church infallibly closes many minds to any argument at aU 
which disputes the beliefs respecting the supernatural. Every church 
professes a body of ethics which consists of principles of human obli- 
gation and rights deemed to be universally valid. It is obvious that, 
in so far as the communicants have really mastered the verbal argu- 
ments addressed to them in schools and sermons and the history of 
their creed and group, and, in so far as they really believe what they 
have heard and read, there must be large bodies of opinion employ- 
able as a criterion of political problems. These bodies of opinion 
cut across each other, sometimes agreeing, more often violently 
disagreeing ; and they are specific and often very rigid attitudes 
of mind. 

Some even enter into questions of the day ; for example, into 
education, temperance, marriage and divorce, the emancipation of 
women.* And in our own time the churches have begun s^ulously 
to occupy themselves with labour conditions, sporadic movemento 
called generally Christian Socialism * commencing in the middle of 
the nineteenth century. The Papal Encyclical of 1891, for example, 
gave an impetus to Roman Catholics to occupy themselves with 
finding and embracing an industrial policy. These tendencies are 
becoming strengthened, and churches are now specially sensitive and 
proud of their answers to economic and social problems. They are 
a little ashamed of one thing only, their inability always to preach 
the gospel of peace ; but this, of course, is the unfortunate fate of 
all who occupy themselves practically with man’s actual lot. Christ 
himself brought a sword. 

The teaching is, however, on the whole rather vague ; the body 
of knowledge is small, and the people who may be supposed to be 
really influenced thereby are very few. For, whether for good or ill, 
our era is not an era of belief ; and though for many the gospel of 
a church has still that commanding significance which only belief in 

* For example, the Koporl on Kiiucatton preoented to the L'onfereiioe on ('hristiao 
PoUtiCf, Economiue and Citiienaliip at Uirmingbam in April, 1924 (Ijongmana, 1924). 
Similar Keporte have been made on lulfroaiioiial Jtdatmna and the Mortal Function 
o/ Ike Church, etc, ; the literature on l*rohihition imued by the Federated ChnrcbeB 
of ,Ainorica ; the literature of the roltertmn, the educational de)iartment of the 
Catholic Gentle Party of Germany. Cf. the recent (1931) Papal Eneyclioab on 
Uatriaae and the Fairly, and on Socialiem. 

*Ct. Raven, Chrittian Socialiem ; A tlulon/, 1920; Woodworth, t’hrutian 
SodaUem in England, 1903. 
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another-woildly scheme of values can give, theii number is far out- 
weighed by perfunctory attendants. The country is more ‘ religious ’ 
than the town ; the villages and townships of the U.S.A., for example, 
still give a powerful impetus to its politics ; and the Catholic strength 
in France and Gennany is so formidable that pitched and long-drawn 
battles have occurred between secular politicians and churchmen. On 
education their influence has been and is weighty. On the whole, 
however, the forces which would have drawn men to hear the social 
doctrines of the Church have become so weak that the churches have 
undertaken their study and instruction largely for their own preser- 
vation ; and yet they are tortured and broken upon the rack of their 
followers’ economic and local dissensions, as witness the difiiculties 
of the Centre (Catholic) Party in Germany and the parties of the 
Extreme Bight in France. Nevertheless, the churches speak when 
men are in a peculiarly receptive mood, and there is no doubt that 
they are efiBcaoious in creating a political mind independent of other 
and outside agencies.' They do not go far with the mass of people, 
but they can excite these when their privileges are attacked. 

There remains the hearsay of Clubs and Social Intercourse. More 
than at any time in the previous history of the world does man come 
into relation with man. Conununication and transport are so rapid, 
' and division of labour so takes people from their own homes and 
mixes them together at work and in their leisure that, willy-nilly, 
they learn something of each other’s experience, needs, aspirations, 
and values. It is true that these contacts are irregular, a little inco- 
herent, often more trivial than the conversations reported in Babbit, 
but they take place over a long series of years and tend to cure purely 
personal preoccupations, and there is force in the astonishing realiza- 
tion that there are other people in the world. It is idle to imagine 
that the knowledge and opinion thus diflused can possibly be gauged 
in any quantitative fashion, but it is obviously important ; and if 
we can judge by changes in fashion, in the vulgar tongue, in the 
spread of rumours, and changes of political allegiance which have 
been produced quite definitely not by the agency of printed opinion, 
it must be very important in quantity. Its quality, however, is bad : 
it is based upon all sorts of hearsay, evidence of the most doubtful 
value, complete nonsense, and logical operations so crude and false 
that one would swear to their impossibility were it not for the direct 
evidence of one’s senses. 

Party is King ! We surveyed the extent to which the mass of 
voters- are independently capable of judging public affairs, since only 
if they are capable can they know how they wish to be represented. 
We have seen that a number of agencies of instruction exist apart 

' Cf. the Papal protest against the Fascist attempt to monopolize the education 
of youth in the interests of “ the pagan state'’ {Univerae, July, 1931). 
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from ihe direct experience of the individual voter. We found that 
his direct experience is limited and special and produces desires, but 
little knowl^ge of social possibilities. What can we say, in general, 
about the agencies through which experience of social events and 
problems are obtained at second-hand 1 

The vast mass of voters are entirely innocent of objective know- 
ledge of political possibilities. Tlieir disciplined study is of the 
slightest. A few have a smattering, small in quantity, uneven in 
distribution, incoherent, without basic soundness. A very small 
number, indeed, go beyond this and obtain a sufficiently system- 
atic and profound insight into the body politic. The general body 
of the electorate do not, and cannot, under present conditions, con- 
tribute more to politics than some a smouldering, some a flaming, 
sensibility of their wants and passions. Even these are not clearly 
focused to themselves, and are hardly articulate without use of the 
jargon of propaganda. This holds good not only of the poor ; it is 
just as true of the middle and upper classes who have not had a special 
training in the social sciences. 

A conscioumiess of wants is Ute indej^endent contribution of the 
electoTuU- to representation : but not a knowledge of what is possible. 
The electorate is not entirely devoid of an informed sense of the 
possible, for everyday contact inevitably teaches a good many things 
-all that is summed up in the terms mutuality, reciprocity, harmony, 
common sense, morality, and forbearance. But this can only be 
applied to the problems of government when these are known in 
all their intricacy, and when their remote, impersonal natures are 
' brought home ’ to the citizen. The power of generalization and 
abstraction, and of comprehending the significance of general laws 
is of the rarest. 

There is thus a field, which has always been vast, but which in 
the modem state is colossal, of which the average voter is ignorant 
and cannot help being ignorant ; and he is likely always to remain 
so. It is the inescapable result of the peculiar civilization of our 
time, with its economic compulsions and ethical failures. It is not 
the result of capitalism but of something deeper, and that is economic 
acquisitiveness serving itself with modern sources of energy and by 
the aid of a machine as vast and complicated as the great globe its^f. 

The Rarity of Native Aptitude. Nor is this all. The attain- 
ment of political knowledge and wisdom is a faculty as special and 
rare as any other science and art. There are very few first, second 
and third-rate political thinkers for the same reason that there are 
very few first, second and third-rate poets, painters, sculptors, drama- 
tists, composers, physicians, constructive engineers, actors, chemists, 
critics and people of taste. A native complex of qualities called 
‘ aptitude ’ is needed, besides a technical training. Training and 
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eipaienoe ate a]fl» wasted upos tjie inapt : they can be given if 
eooiety should set itself to the task, but it is idle to imagine that Ihe 
distribution of human talent can rise above itself. This is not to say 
that, given conditions we have earlier indicated, a great deal of ignor- 
ance and fallacious method could not be replaced by fact and sound 
Imowledge. And that, obviously, would be, on the democratic assump- 
tion, desirable and necessary. This would still leave the intelligence 
curve as it is, with only a few at its superior end, although it would 
cause the personal place on the curve of actual electors to be very 
different from what it now is owing to the operation of present-day 
factors. The student of government will make many mistakes in 
the analysis of political institutions and their operation unless he has 
in mind continually the broad results of certain well-known tests of 
intelligence.^ 

The Low Potential of the Mass. There is one thing more, of 
at least equal importance. The mass of men and women are not 
^ self-excitable except occasionally and for a few brief moments, and 
concerning one or two special interests. In regard to all other 
things they are permanently apathetic and bored. Even if they 
know, they do not feel. There are as few geniu.sos of emotion os of 
intellect or art. To use the lar^uage of motor transport, the mass 
of people are not ‘ self-starters ’. ^nie agency is needed to excite 
them, and on special occasions, like elections, concentrate a heavy 
and unrelenting bombardment upon them, enforcing their attention. 

* e * III * * 4 

Xow what all the other agencies do not do, teach ; and what 
cannot be done without special organizations, namely, to gather 
tiie talented and stimulate interest, — political parties .set out to accom- 
• pKsh. They gather the knowledge and the capable practitioners, 
and we must now consider their methods, and ask how far they are 
successful. 

Let us make no mistake : political parties do not perform this 
function simply because they want to : it is not entirely an elective 
virtue of theirs : they are in part compelled. For the first command- 
ment of a political party is victory. Victory is found also written 
even unto the ninth of its commandments. The tenth, enforced by 
experience, the general sense of honesty, and one's personal integrity, 
may counsel other courses. By choice, the party would be victorious ; 
virtuous it is only by compulsion. ‘ Buncombe ’ is the homage which 
electoral virtue so often pays to electoral victory. 

A Continuous Organization. The organization operates 
, incessantly, partly because victory in parliamentary elections is 
otherwise impossible, but also because in the modem state there are 
many local elective offices to fiO. In France, also, the Senate is 
I OL VOUmry, Euenlialt cf Pty^ology ; Termu, The Meaeuremefd »/ IvteUigmee. 



OB. an] PUBLIC OPINION AND THE PABTIES 461 

partially leneved every Ouee years, and in America and Germany 
there are State aa well as Federal elections. Although in the U.S.A. 
much has been done to bring about a coincidence of elections, the 
elective periods are too heterogeneous to perfect this. So the 
organization, the machine, the caucus, the workers, are always on 
the watch for movements of their opponents, and the opportunity 
to ‘ swing ’ over blocks of votes. There arc slack periods, but none 
entirely dead ; and informal talks and formal councils are always in 
progress. Reputations fluctuate aa their owners legislate, administer, 
or conduct campaigns, and men and women are marked out for various 
positions. ^ 

This, the permanence of organization aikd ac marks off ^ 

the parties of the present from the parties of th^v^uarters of a^ 
century ago, and the parties of England, Germany, U.S.A. from 
party organization in France. For before the middle of last century 
political parties were loosely organized and quiescent between elec- 
tions, sudden mobilization taking place just before the election and 
demobilization after polling day, while in France (and in many other 
<«untrios) that condition still very largely pertains. 

More recently the parties have added another source of power ; 
they deliberately set out to capture the young people, long beforo 
they are of an age to vote, and this is done by the creation of Leagues 
of Young Socialists, or Friends of the Children (!), or the Junior 
Imperial League, or Pioneers, or Communist Youth, Young Liberals, 
Fascisti, who are not so much taught as drilled. The impulses of 
human rhythm and harmony are exploited by demonstrations, pro- 
cessions, singing, and self-decoration. In this sphere Germany was 
first and is most developed ; England holds the second place, France 
the next, and America the lost. Thus the party moves towards 
all-inclnsiixmess from infancy to senility, as well as permanency of 
organization. 

How do the parties operate ? We will not make a rigid separation 
between the all-the-year-round activity of the party and its activity 
in the few weeks preceding the campaign, but will point out any 
differences of kind that occur when the period of organization and 
skirmishing merges into that of the intensest battle. The parties 
operate through meetings, personal canvassing, the circulation of ' 
‘ literature ', the creation and distribution of posters and slogans, the 
manipulation of the newspaper Press, demonstrations, and ' pressure 
These methods are common to all parties in each country, and in fihe 
different countries the emphasis is placed upon different modes of 
approach. 

Meetings are broadly of three kinds, at the Party Headquarters, | 
in Halls, in the Streets. At the Party Headquarters only avowed 
members of the party and novices are entitled to be present. The 



463 MODERN GOVERNMENT [ft. nr 

meefeingB ftre legnlsii and frequent. Here the serious business is 
speech-making by nationally prominent members of the party, and 
the leading members of the local caucus. Questions and discussions 
follow the speeches. The speeches are naturally directed to strengthen 
the party’s enthusiasm and numbers, and the tendency therefore is 
for the speaker to say that all things which the party considers desir- 
able are possible. Only the hopeful may be alleged of one’s party, 
and, electorally, to doubt is to die. The local members are more 
inclined to listen to doubts expressed by a considerable personage 
who com'\? from s^ar than from one, even a leader, among themselves. 
The local leader also learn by such contacts two important things : 
(o) what the Vbrty can do as distinct from the full measure of what 
it would like ^o do, and (b) the possible maximum accomplishment 
even if opponents did not exist. The local workers learn the 
intentions of the national leaders, apprehend that they are part of 
a nation-wide community, suder a change of mind, and cause a change 
of mind in the speaker. By slow degrees harmony and oneness are 
approached : it is never a perfect unison, but far from serious dissent. 

, These meetings are important, too, for their cohesive powers, for 
^ they are accompanied by pleasant conviviality.' One is the recog- 
nized member of a community ! What does this not mean to other- 
wise rather humdrum and lonely souls ? All thea(‘ things warm the 
heart and provide the party with willing workers and preachers not 
too careful of the rational value of their gospel. Such meetings are 
more prevalent in England and Germany than in the U.S.A. and 
France, and less in France than the U.S.A. , which has large com- 
petition from the Churches and the Y.M.C..\.., especially in rural parts, 
which form 48 per cent, of the whole country. They are less frequent 
in the parties of the middle and upper than of the poorer classes. 

In aU countries there are occasional meetings in Halls. They are 
held on the occasion of some special national or party crisis, when a 
new policy is being mooted ; or when one of the great men of the 
party pays a visit ; when a special fillip is needed to party organiza- 
tion — ^when a ‘ rally ’ is required, or during an election when advertise- 
ment and the spectacle of activity are likely to rouse confidence and 

* On the premises alcoholic liquor may bo pun'haHoahlc (naturally, in Rcrmany) ; 
games like l^iards, cfaoss and draughts, even snakes and ladders (for the younger 
or the senile), may be played ; non-smokers are sufforaled ; and tea and biscuits 
are usually provided by the young ladies of the party, a small charge lieing made 
for this, except to the speaker, in many meetings, especially in socialist parties, 
songs from the party song-book uplift the hearts of the rank and tile and give them 
that blushing access of ^-importance which comes of singing, ocuonling to char- 
acter, either in or out of tune, or more loudly or softly than the rest, on purpose. 
Besides, there are concerts and dances at which the young of the party community 
may exercise their vocal and instrumental gifts in sight of their {lanmts, and 1 liave 
seen some beautiful things in humble places, contributed by those to whom, per- 
fmoe, the price of culture is hunger. In France the conviviality is accomfianied 
by wine. 
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enthusiasm. They are open meetings, though usually the faithful 
fonn the largest part of the attendance. 

The objective merits of a proposal are not explored with pedantic 
care. A cut-and-dried policy is artfully expounded. The art consists 
in appealing to the interests of the listeners while suppressing all 
considerations of difficulty, or making light of them, or ascribing them 
to a moral defect in opponents ; of drawing special attention to the 
noble personal character of the speaker and his colleagues ; and, 
especially, of causing laughter. Usually the meeting is kept well 
under control by a Chairman, and questions are allowed after the 
main speech. But it has become a well-established custom in Eng- 
land (not so well-founded, though practised, in Germany and France, 
and hardly attempted in the U.B.A.) to interject short sharp questions. 
The speakers are expected to answer this ‘ heckling ’ good-naturedly ; 
nor are they everywhere expected to answer seriously and rationally ; 
and much of a speaker’s success depends upon his ability to glide over 
difficulties or to demonstrate, with wit, that the question is foolish 
and the questioner a congenital idiot. I have been astonished at 
the good humour and tolerance of audiences in England, at their 
ever-patient long-sufiering in the IT.S.A., where they do not ‘ heckle ’, 
at their stem but controlled paasionateness in Germany, and their 
turbulence and pithy comments in France. Everywhere better and 
more questions are asked in the towns than in the country. 

In the streets the local workers or paid speakers, the ‘ party hacks ’ 
of the richer parties, gather audiences round them, especially during 
elections. This is practised more in Great Britain than elsewhere ; 
and in Germany and France previous permission of the police is 
required. There are no rules of order, save those contributed by the 
ideas of fair play nonnally held by the majority. The meetings have 
the merit that they attract voters who might not go to a hall or party 
headquarters, and they give the illusion, by determined activity, that 
the party is out to win. Since the voice, even at its highest natural 
strength, will not carry far, the audience may drop ofi. The natural 
means to prevent this is to drop all subtlety of argument, and to lay 
emphasis upon the sensational, and the amazing. Consequently, 
these meetings, though serviceable to the party, are not of the same 
value to Truth. There is no possibility of close argument and con- 
secutive discussion. Both in the hall and the street a ‘ demonstra- 
tion’ is more important than technical and logical proof. ^ The 
audience have neither the time, opportunity nor wisdom to detect 
and challenge fallacies ! 

Some of the difficulties of open-air speaking are being overcome 
by microphones. They enable very large audiences to be reached : 
but they do not enable the audience to reach the speaker. 

* The must ft«quent iaUaa.v in poti hoc ergo propter hoe. 
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Pcrsoaal Canvasaln^. It is the piactioe in England and the 
XJ.S.A.,* and to a lesset degree in Germany and Franoe, for the paxly 
ipaohine to organize personal calls upon the voters to discover their 
affiliation and induce them to promise their vote. All canvassing 
has for its object the production of the largest number of votes for 
one’s own party on polling-day, and it is then it assumes its most 
intensive and savage form. Canvassing is an ancient practice in the 
Anglo-Saxon countries, and has consequently been skilfully elabor- 
ated.^ If the voter does not entirely close the door to conviction, 
the canvasser attempts the task of conversion. To be useful the 
canvasser must have qualities akin to those of an expert salesman : 
the psychology of salesmanship is the psychology of canvassing.’ 
He must have a commodity for every taste and an answer to every 
objection ; and these must be varied with the client. The canvassers 
usually learn from the party’s handbook, or notes for speakers, or 
speeches at meetings ; they also improvise. On the whole voters are 
flattered by the attentions of the canvasser : their existence, it seems, is 
recognized ; they are Somebody ; and they have a favour to grant which 
somebody actually begs. Some busy housewives arc a little annoyed, 
and some voters who are disillusioned with the promises of canvassers, 
maintain a neutral and forbidding blankness which is disconcerting. 
But on the whole canvassing is liked, 'and some voters have been 
known to provide tea for their visitors. The essence of successful 
canvassing is to be all things to all men, and the canvasser is so much 
tempted by personal contact with the voter, and the knowledge that 
perhaps a vote depends upon his talk, that it is exceedingly difficult 
not to promise too much. Much that is impossible is promised, much 
that is untrue is told, and there is a large element of non-rational 
persuasion, especially when the candidate himself canvasses. Men 
of great private inte^ty think it proper on such occasions to go along 
wi^ their wife and their children especially dressed for the occasion. 
No doubt they are convinced that the end justifies the means. To 
say this, is to emphasize the extent to which politicians themselves 
believe the ordinary agencies of education to have failed. 

‘Literature.’ Party literature is broadly of two kinds, that 
/ destined mainly for candidates and workers, and that to be broadcast 
among the electorate. In the firet class are pamphlets upon special 

> Cf. Kent, Tie €/reat Oame nf PoliUct ; Merriam, op. p, 310. 

• This is a laborious task, especially among the working class, for they are not 
aocessibto until the even^, and after they have washed and eaten. If a voter says 
be is of their party, their task is to sum up whether he is speaking the truth or not 
and, in any case, to see that he gets party literature ; it is also to judge whether 
he needs to be called on just before polling-day, whether he can be trusted to go to 
the polling station or whwer he needs to be escorted by a party worker. Cf. Gray. 
ConfeMiont of a CandidaU. 

Jja Technique dee Affaires, Vol. n. Chaps. XVl-XVIU, by ProfesKW 
Chambennard (Paris, 1918). 
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topics, a periodical, usoally a monthly magazine or newspaper, sets 
of qteaker's notes, and, during campaigns, booklets full of ‘ points ’ 
or ‘ shot and shell In the second clara are leaflets and pamphlets 
and the literature distributed at elections — the ‘ address to the 
electors ’ or professions de fot. (Material to be printed locally is 
distributed among several prmters to attract votes from each, and 
at least cause the candidate to be discussed.) The mass of literature 
is immense, the greatest amount per head bemg circulated m the 
U.S.A., the second place is shared by England and Glermany, while 
France is far in the rear. A new practice is to deluge the constituency 
with leaflets from aeroplanes (France) What are the chief features 
of this hterature ^ It is inveterately dogmatic, and every fact adduced 
only goes to show that the party is right. Argument is mixed with 
facts and figures, the weak pomts of the opposition are paraded and 
ridiculed or denounced, while one’s own promises are proclaimed as 
both desirable and possible. 

The Restraints upon Unveraclty. What restrains the com- 
posers of party literature from utter demoralization ’> At the outer 
limit IS the credulousness of their followers, and the more sensible 
this IS, the greater the restramt. But we have already seen that 
generally such credulousness is rather wild, and if this were the only 
limit it would not be important The general political common sense 
of the commumty is small when considered from the standpomt 
of pure mdependent unprompted judgement , but once the facts 
and judgements are put before it, even distortcslly, it is of some 
critical effect, though it is weak in quabty and with httle chance of 
expression. Neither speakers nor hterature can be entirely ridicu- 
lous. 

Further, the majority of speakers and writers are not governed 
by a cynical estimate of the electorate’s acumen as the maximum 
limit of the hberties which may be taken m addressmg them ; they 
very much ovezestimate the mtelligence of the electorate They do_ 
this because (a) the democratic dogma exalts the people, and m 
democratic commumties this appraisal has become an mescapable 
part of the environment, and because (b) the democratic dogma has 
produced the social expectation that the representatives of the people 
shall consciously educate the people Next, an educated person has 
great difficulty in ‘ writmg down ’, so much so, that party workers 
or agents have often to intervene and tell candidate or party head- 
quarters that certain pohcies or arguments will not ‘ go down ’ with 
the people. Most men and women have a sjpontaneous respect for 
human nature and prefer its improvement rather than its debasement. 
Nor can the party managers risk the criticism which may at any time 
come from entirely unexpected quarters within their own party, or 
from the opposition. The people qmckly resent any proven betrayal 
30 
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of then trust, and though proof is difficult, it cannot be unduly nsl^. 
Consequently, party hterature is surpnsingly above the level that 
one might expect from a simple consideration of its consumers. 

Now its level improves in proportion as three conditions are ful- 
filled that a country has expenenced long and unbroken pohtical 
life , that strong and nation wide party organizations exist , 
that the number of good and honest men outnumber the rest in 
politics 

The first condition exists m England, France and the USA 
Those countries have long experienied paiti activity, politics and 
promises, and sufficient time has elapsed to permit the growth of 
popular notions of their trustwoithmess The longer that the parties 
have erred, the gieater the popular distrust and t ynu ism and, in the 
same measure, the parties have had to make amends This is the 
effect of time — there is a gradual accumulation of wisdom, which 
may altogether be small, but which nevertheless, is of value, and 
can be flouted only at i great risk whicli real or imagined affeifs 
the politician Furthei the freedom of political life is important 
Wherevei there is repression and parties are enslaved hostility to 
the legal system naturally increases, and hostility breeds threats 
hopes and promises which would otherwise not be so ardently enter- 
tained ^ Desperation and impotence caust pa i ties to evolve policies 
out of all relation to practicability On the other hand, the prospec ts 
of office, of the test of carrying policv into practue has a markedly 
restraining effect - 

Now, two examples of this phenomenon stand out In Oennany, 
before 1919, representative government existed without resjxmsible 
government The great opposition parties, theicfore, could never 
fireely participate in administration, nor did any party ever know 
when, or for how long, it might be called upon to form a government 
For some parties there was no prospect of the test of office, for others 
only a remote one An extraordinary premium was placed upon the 
creation of attractive programmes And, in fact, German politicians 
and pohtical scientists invented the name Proipamme-Partits^ for 
this pohtical phenomenon, meamng that the promises and possibihties 
were at once theoretically complete and inflated far beyond veracity. 
Smee the Revolution of 1918-19 a free system of government has set 
all responsibility of government upon the parties, with an immediate 
and abnormally deflating effect 

In France ^e freedom of the Chamber of Deputies is hampered 

^ Thu IS exemphfiid ui the Communist partus in Minous inuntiHH and in the 
Indiutnal Workers of the World in the Lnitrd States 

* The effect u ohservahle on new and extreme partus like tiu National SutialMt 
Party of Germany proximity to office causes thorn to modify thi ii prnmiM h k st 
betrayal should lose them their following 

* Cf Utiao, Deutecklatidu PolUiiu /ii I’aiiimi 
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by the Senate, which is also a popular body, but elected on terms 
which render it more conservative than the first chamber.^ Candi- 
dates for the Chamber of Deputies, in making their campaigns, deliber- 
ately fill their addresses with attractive but impossible promises which 
they themselves do not believe ; they arc certain of their rejection 
by the Senate, which can thus be made to bear the blame for quashing 
the member’s generosity.* 

One other consequence of the general premiss : certain parties 
live abnormally unfree lives ; they arc the parties of extreme dissent 
and on the margin of seditious associations. Persecuted and mocked, 
they cannot help becoming bitter, flamboyant, and careless of 
promises. Only the free can be ‘ gentlemen ’. 

The second condition of critical importance is ifuil slrmiij and 
tialian-wide jtartij organizations shall exist. This condition is best 
fulfilled in England, next comes Germany (where Proportional Repre- 
sentation encourages all parties to put up candidates evcrjrwhere), 
then the U.S.A. and far behind, France. The condition has two 
broad effects. In the first place, each party must carefully measure 
its words for it may everywhere receive an organized challenge. How- 
ever difficult it is to overtake a lie, it is possible that it may be over- 
taken ; and experience shows that party agents and workers, apart 
from their own sense of decency, are very sensitive. to the menace 
of their opponents. We cannot say exactly for how much this counts, 
but it does count ; and, only certainty of discovery and widespread 
divulgenoe are deterrent. Certainty is only possible where there are 
parties both ubiquitous and permanent. It is noticeably absent in 
France,* and French obsi'rvers strongly denounce the evil effects. In 
some places in the U.S.A., notably the Solid South, where the Demo- 
cratic Party and the Republican North have exclu,sive command of 
politics,* this condition also obtains. Impunity is the mother of 
behaviour which merits punishment. Secondly, when a party 
organization has been established, and has achieved an illustrious 
career, it possesses a certain impersonal majesty which compels 

■ «. C'hiip. XVllI, infra. 

* Similarly in the Amerk'an Coiif^ruAxional ^yEtem. 

^ In Kraiu'c then' ih a coiitobl of Home kind in almost every eontftitueney. but tho 
eouteHt is not everyuhero between wprewntativeH of the name parties. Thue in 
1928 the ('uinmuniatH put up in 575, the S<K*iali8tE in 524, the Radical Sooialista in 
274, the I'tiion HoiiiibUcans in Icmu than 200 (oeattered groupti), the Repubheana of 
the licft in 134, the Repubhraii StK'iaUstH in 14(>,('onHcrvativea in 41,constituencie8. 
RoaidoM this then* wen* nearly a w'on* of other grou|.)e with the most diverse names 
and pcfiicieM, with candidates in front fifty coitetituenciert to only one. 

* ThisuperatoH foraliout 310 constituencies, aliout 105, counting Kentucky, in the 
Solid South, and the n*Ht Republican and other ]>emoi*nitu* strongholds. The l>emo> 
cratb' Party <*ame into pow'er in the South iKM'auM* the KepubUcans favoured full negro 
Huffrage. Sim'e 187ti the Democrats have l)een victorious in the eleven Southern States 
in every National election, their victoiy* lieing partly due to tho transgresaiou of the 
14th Amendment : the negroes have tieen dolmrred from voting but included in the 
total tignres ncc'nrding to which repreeenfatm^ are fip|)ortmned. 
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thi6 members to accept its etbics. They become careful not to injure 
the party’s name, not to ‘let it down’. No party with a 
history and wide organization can be entirely devoid of a chapter in 
its record which is so glorious that it becomes a standard. 

We already trench upon the third condition — the extent to which 
men and women of probity are in politics. This depends upon a 
number of circumstances which pertain in all countries in different 
degrees, with the result that for a different combination of reasons 
the situation greatly varies. The first circumstance is obviously 
the total nmnber of decent people in the community at large. 
That is the highest potential. Although countries differ in their 
psychological composition we should enter too far into the realm 
of the hypothetical and improvable to assume any calculable innate 
differences between them in this respect. We must assume that 
all countries have a small, but equal, proportion of born truth 
knowers and tellers. Differences begin to arise as soon as the 
social composition of the state is reviewed. For the second 
circumstance already introduces a complication : it is the extent to 
which they enter into political life. This depends upon the alternative 
pursuits available and their social prestige, the existence of a 
respectable tradition in political life, and the existence of independent 
fortunes. Where alternative pursuits convey distinction men are 
won away from politics ; and the great competitor of politics in the 
modem world is industry and commerce. People applaud the great 
organizer and captain of industry ; he ‘ gives work ’ and raises the 
standard of living. The competition from this source is strongest in 
the U.S.A. where the dollar-standard is supreme ; it also is very 
influential but less so in Great Britain ; it is even less (but growing 
more) urgent in Germany, where tiic imitation of America has become 
at least a vogue, and, in France, its power is smallest, though not 
negligible. Both in Germany and France there has been competition 
greater than in England or the U.S.A. from the existence of a large 
bureaucracy which, in Germany especially, was the high road to 
political power, but not of a parliamentary kind. There are other 
important alternatives like the law, joumali^, the Church, teaching ; 
but the conspicuous and rather final one is industry. 

Men may be lured away from these pursuits if they think it worth 
while, and they may think it so if political life is respected. Whether 
political life confers distinction - and we must remember Bicardo’s 
judgement that all of man’s appetites are satiable except the craving 
for distinction — depends upon the past services of government to the 
happiness of society, the prestige of the classes who have piloted the 
craft, and its sheer antiquity. The public is apt to be cynical about 
the services of government to society : it is least so in Great Britain, 
most so in France, where the contempt for political life has become 
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disquietang,^ while in ti>e U.S.A. hope still battles with justified 
despair,* and in Qennany the heart-breaking hopelessness of the 
Bismarokian era has given way to mingled fear, contempt, and 
enthusiasm. Both England and Germany have had 'governing 
classes ’, which, whatever their 8elfishne.ss and limited unagination, 
never fell into the excesses of American ‘ bosses or French parlia- 
mentarians ; they approached their work with the best contemporary 
culture and conduct^ themselves decently ; nor was their patmtism 
entirely dedicated to the services of their own class. Then, too, 
antiquity — ^the mere continuous span of time during which political 
institutions have existed without nolent destruction and deliberate 
reconstruction — is powerfully attractive. This occurs in the greatest 
degree in England, in a lesser degree in other countries. France has 
suffered several violent changes, the greatest bemg the break with 
the ancien regime. America has a peculiar newness : for though her 
institutions are already 1.50 years old, and derive from a glorious 
event, her stock has Imown no stability, wave after wave of inuni- 
grants arriving from lands where political liberty was unknown, or 
cynically travestied. The change of audience is, for the growth of 
tradition and judgement, as inimical as the change of scene. The 
monarchy in Germany has fallen ; but in the centuries of its operation, 
though repressive of popular movements and parties, it continuously 
maintained the doctrine and practice of devotion to ‘ the State ’. 
During that time some parties co-operated with the Monarchy, and 
shared its general ideal of good government, while others could not 
but be critics. Yet the fall of the Monarchy has left the habits of 
good government almost undisturbed. True, that parliamentarians 
and the parties are in a disturbed transition period, but there has been 
a very long and unbroken history of devotion to the public thing. 

How far the political life can attract depends, also, upon the 
existence of independent fortunes, and this, because people will not, 
and, indeed, cannot, devote themselves entirely to a vocation in 
which the monetary prizes are few unless they already have a com- 
petence, while dependence upon the prizes of office is not conducive 
to scrupulous honesty with oneself or the electorate. Independent 
fortunes were and are pos8esse<{ only by a small number, and they 
are distributed sporadically, sometimes coincident with civic virtue, 
but more often not. Until recent years only moneyed citizens could 
enter politics ; they had the monopoly whether they were capable or 

‘ faguet. Problimes Polil>qHf» dii tempt pretrnt (1899) ; J. Dflafosw, Ptgrhdiogu 
dit DepuU (1898). There hare been numerous scandals, lor example ; The Wilson 
Sctmdal, the Panama Case (1892) and the iheyfua Case arisi^ from the judgement 
of 1894 and more repentljr the Oustric Bank affair. Cl. Lavisse. Uintotre dt Frunee 
Contemporaine, VIll (1875-1914), 129, 163, 19,3. 

' Sec p. 430, supra, and, ol reoent years, the Tea Pot Dome Scandal. Cf. Searings 
btjare the SenatorUil Commttlee InnKStigating the A'oral (HI Xeserve Leases, Sen. Bep. 
7M, 68(b Congress, 1st, 1924. 



470 MODERN GOVERNMENT fPT.iv 

not. A vay mnull number of those who were politically able, but 
poor, could enter politics. But at the turn of the century various 
associations and trade unions began to make aUowanoes to repre- 
sentatives. Since then the State pajunent of members has been 
adopted in most countries, and though this has its disadvantages, 
the merits are enormous, for it has removed the purely accidental 
obstacles to the public life. The pay is adequate to maintenance, 
but not high enough to tempt the acquisitive. Yet a constant guard 
is necessary to prevent an upward movement. The public is extra- 
ordinarily suspicious of increases in the pay of members of parliament.* 

Next come the conditions which enable good men to overpower 
the bad in politics. Of chief importance here is the number of cultured 
people interested in the public life, those who .act as a forum, if not 
as participants, and can set the tone of blame and praise. Although 
the politician may have a contempt for the multitude — though this 
has its limits, as we have shown— he cannot ignore the vigilant and 
capable critics, /or no hold upon power in a democrat iccountrif is certain. 
It is always possible that the foundations of a majority will crack, 
and attention must constantly l>e paid to them. Further, it is not 
the avowedly hostile critics who alone, or in the major part, have 
an effect : the opinion of friends is a powerful encouragement or 
discouragement. Now the numbers of such fwople are small, though 
increasing ; but small as they are. the fact that they may cause n 
number of voters to change allegiance, has an effect greater than the 
numbers suggest : the incalcuhMliHj heightens it. Where, as in the 
U.S.A., the few thousand capable and honest critics are concerned 
with other pursuits, in business and the law, or, as in France, are 
disgusted with Parliament and are more interested in the amenities 
of social intercourse, or, as in Germany before the War, were absorbed 
in the universities, the Civil Service and the law, and were silent lest 
they should unchain a social revolution, the power of the good over 
the bad is stultified. 

Finally, all these conditions are themselves controlled by the 
decisive one : the extent to which there is a general interest in the 
public thing, rather impersonally considered, as an object to be 

’ Paynipnt of McmlxTb of Parliamrnt 

Kngland ..... £40U p.a., with railaay pasn. 

United States (Federal) S7,500 p.a., with ample railaay and wen-- 

tanal sUowann'. 

Qermany (119 roarkii per month, with railway imiw. 

Italy 1.5,0(10 lire p.a. 

Fiance 60,000 franca p.a. 

Norway 6,000 kronen p.a. 

Usually where pay has been increaaed — e.g. in Franre and the United States — 
the measure has bm adopted by a secret vote. Lynn Haines, Your CongrcM (1916), 
describes how in 1914 ‘ the House, in the darkneea of the Committee of the whole ’ 
added twenty-cent mileage to the Act of 1907 (which bad rained the salary of mem- 
bers from $5,000 to $7,600). See p. 16 ft. 
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developed and preserved for the service of all in the community. 
This issues from an interest in government rather than in other things, 
and upon the habit of self-government. It might be called patriotism, 
were it not for the evil associations of that word. It is state-sense 
minus partisanship. Some people are le.ss interested than others in 
the apparatus of government ; the Frimcli are less interested than 
the English, as were the Americans until recently. They may show 
a remarkable enthusiasm for other things, but public administration 
leaves them cold. An interest in the process of government is bound 
up with the ability to govern and the continuous spectacle of its 
good application. The English and the Germans are particularly 
strong in this art. The Mediterranean peoples seem less capable than 
the Anglo-Saxon peoples of governing themselves by discussion ; they 
have other great qualities of art and mind ; but they seem to have 
a congenital incapacity for system and daily subordination to strictly 
regulated duties. This results partly from historical accidents and 
unfortunate experiences, but it comes partly also from inborn char- 
acter. Their entire sense of state is small, and their vigilance is not 
strict. Success or failure in administration does not impress them, 
as it does the Anglo-Saxons. Oratory has a far greater value as a 
sheer artistic exercise, with sjiell-binding power to make the ‘ worse 
seem the better truth ’. This is one of the fundamental reasons for 
the defective character of French government : the prestige of the 
well-spoken word. Not only <loes interest in the public thing depend 
upon the general spiritual cast of the people, but it depends upon 
public report of the actual work accomplished day by day by govern- 
ment. If parliaments, central and local, speak with dignity and 
sense, if they are proud of their integrity, if they expedite their business 
in a manner which of itself excites aB.sthetic approval, if officials act 
vigorou.sly but politely, helpfully and inexpensively, then a criterion 
is established which people expect all parties to maintain — even their 
own. It would not be unjust to say that, other things being equal, 
where government is bad it tends to get worse, and where it is good 
it te.nds to get better. 

Now all theiie conditions determine the extent to which men and 
women who are able and willing to think and act with objective 
consideration will enter politics. 

Thesi* conditions, together with the other two — a long and free 
political life, and strong and nation-wide party organizations — produce 
scruples in party politics, and cause the modification of partisanship 
by objective truth. These conditions afiect all party propaganda, 
but we have already seen that the various methods of propaganda 
have each their special properties ; some appealing more to rationality, 
others more to the unreflecting expression of the instincts. We have 
observed also that different countries have these qualities in a different 
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measuze and intanaitj : and some, lacking one or more qnalitieek 
amply make np for the defidenoy by their possession of otiieis. Eng* 
luTnl comes ont well, in such an andysis ; Germany also ; the U.S^. 
rather badly, with good potentialities ; France rather cynically and 
defiantly goes her own special way, saying, if not doing, the proper 
thing. 

This, then, determines the character of party literature which is, on 
the whole, better than one might expect from an unqualified consider- 
ation of the popular min d in public affairs. We may now return to 
consider further the means whereby the party ‘ educates ’ the elector- 
ate, and causes them to become of its persuasion. We have already 
considered meetings, canvassing and publications ; there remain for 
analysis Fosters, Slogans and Demonstrations ; the Press ; and Social 
Influence. 

Posters, Slogans and Demonstrations come mainly at election 
times, and are designed to beat up enthusiasm, and fire the voters to 
use their power ; there is little or no intention to ‘ educate ’. The 
posters contain photographs of local candidates or the leaders of the 
party, and their common quality is that they usually smile and look 
benevolently confident. Indeed, of much of this particular period of 
party activity we may say that it is essentially the Confidence Trick— 
candidates, literature and posters all say, some in so many words ; 
‘ I have confidence in you, now you have confidence in mo ! ’ The 
formulae, in their various languages, ‘ Vote for X and X will vote for 
you ! ’ and ‘ You trusted him once, why not trust him again ? ’ are 
very common. Cartoons, that is pictures, usually personifying certain 
facts and opinions are placarded. If Bread is in question, a Loaf will 
be pictured as a man or woman and made to tell its own story to 
the bread-knife ; or a sad-eyed Bullock will explain that it cannot be 
let into (or out of) the coimtry since the Stile is made of Protective 
Duties ; or a Money-bag with a head, arms and legs, screams to the 
corpulent Banker, ‘ Why don’t yon let me circulate ? ’ 

They are the simplifications of abstruse problems quintessentially 
distilled to the point enabling penetration of the average voter’s mind. 
More, they have shed the truth, not only by this simplification, and 
by the fa^ that they are set down entirely out of relation to all the 
other things which are or are not being pictured elsewhere in the 
country, for they deliberately misrepresent the case against the policy 
advocated, by distortions of the faces or background, so that the 
responses are ridicule and hatred, distrust and aggressiveness and the 
Uke, and these responses are transferred beyond the immediate stimuli 
to the party identified with them. Graphs and statistics are used in 
the same way— they are short truths short of the truth. There is 
little or no argument, and statements are dogmatic and crispy-clever. 
The words are few, there may be alliteration, rhyme, rhythm, euphony 
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aad magniloqnenoe, or anj other quality of style so long as it is memor- 
able and bewitches the senses ; tbe content is sometimes defiance, or 
a promise, scorn or triumph, but it is full of confidence and positive 
seif-feeling and has a savour of Kingdom Come — and when these 
qualities are present the result is a good Slogan or a Catch-word. One 
quality alone is not essential — Truth. Nor do its inventors or users 
themselves understand or believe in it ; enough that they think it an 
efficient instrument of attraction. The placards are as large as 
possible, or as numerous as space allows. Efiect is sought by posting 
in prominent places, and reiteration of the best slogan. Now it is 
clear that, apart from any other quality which will cause the accept- 
ance of the stimulus, the most wide and prominent posting will bring 
the greatest response. This makes the question of the distribution 
of space as between parties important, and raises the problem whether 
there should be statutory regulation. That we treat later in the 
general consideration of the statutory regulation of the electoral 
process. 

Press. We have already treated of the Press as an agency of 
education, and found that it was strongly partisan. But some news- 
papers arc more strongly partisan than others ; some being plainly 
the ‘ organ ’ of a party, others being of a party complexion but pre- 
serving a certain independence. In France practically all the news- 
papers are organs of parties or coteries ; in Germany this is also true ; 
in the U.S.A. the proprietors and editors of the newspapers are party 
men, but the association between them and the political parties is 
much looser than in the former two countries, and their policies are 
more their own than that of the party, a phenomenon due as much 
to the extraordinary incoherence of American party organization and 
‘ platforms ’ as to the deliberate independence of the newspapers. In 
England some newspapers are indinctly subsidized by the party 
leaders or organization, but there are powerful newspapers which, 
though partisan, very often adopt independent lines of criticism. Now 
in France the Press is partisan almost the whole year round, that is to 
say, every event and every fact is reported and judged by the particular 
ideology of the party, so that only a very discerning reader can discover 
the factual basis of an article. Or, in other woi^, the allegiance of 
the voter to his Group is being held and strengthened every day, and 
the chances of desertion come only with the excitement of the General 
Election when the actual numerousness of groups and the lack of 
strong party organization permit alternatives, .^d this in spite of 
the ^t that party ranks close and orthodoxy becomes stem and 
querulous as the election approaches. In other countries there is a 
greater relaxation of party feeling when the most important elections 
are over and their ‘ mandates ’ anal 3 r 8 ed, and explained away, though 
not so much in Germany as in the U.S.A. and England. In these tiro 
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oouatries that part of the Press which is but loosely associated with 
party organization approaches to a detached judgement of political 
behaviour, and some alteration m opuuon is thereby effected which 
may come to influence the party leaders and their programme Within 
a month before the elections, however, they are back m the fold, 
proving with the best of reasons why none should be wayward. ‘ At 
election time they do for the party at large what the Whips of the 
British House of Commons do m Parliament make sure that the 
whole power of the party is ‘ pulled ’ However impartial the Press 
may have been m ite freest moments, as the moment of the election 
approaches it uses the party's fiercest appeals to its prejudices — 
economic religious, national or pemonal 

« « * * • >i> 

This 18 as much as need be said at this stage about party activity, 
and we now proceed to assess its sigmficanee 

(1) It overcomes the Freedom and Equality of the sovereign 
voters, mtegratmg them as a local and a national community Within 
those communities the value and importance of each voter is not 
measured nor established by the theors' that each eqnalK has one 
vote, but by the extent of their mtercst and abibtv in the work of the 
community The stronger and the more capable tide a more important 
position and the rest cannot deny them, because thev do not know 
what to sav The party grows to be a communitv with its temples, 
its priests, prophets elders, communicants, gospel and htllrg^ , and 
the origmsl Rousseauite accumulation of equal \dams and Eves 
insensibly becomes a graduated society De Quincev expressed this 
in his remarkable prophecy * 

(2) Party orgamzation gives the electorate the ‘ education ’ which 
other social agencies do not adequately contribute What does this 
education really mean * The party is confronted with a mass of 
citizens who have httle information about public affairs, small percep- 
tion of their meaning, famt mterest m them unless they are specially 
prompted, httle understanding, weak faculty of concentrated attention, 
hardly any leisure to pursue whatever mterest they have, and only very 
vaguely comprehending their own instinctive desires Party organi- 
zation operates upon them to procure a victory, and that is attainable 
only by a concentration of strength The instrument of this is per- 
suasion, and such persuasion as we see from the actual methods is 
broadly of two kmds — it is the inculcation of a point of meu proceeding 
from those who most consciously hold and are gripped by it, or who 
can best give it hp-service, and, bemg directed to temporal affairs, 

> We have already given an example m the development of the Empire Cmaade 
in Great Bntam, by the Frees liords, Rothermere and l^terbrook 

* Cf Autobiography (Edn Masson), I, 270 (written 18.14) ‘ Then first will be seen 
a pohtical system truly organic — e , in which each acts upon all, and all react upon 
each ' The whole passage is worth perusal 
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it is supported by verifiable information Both of these things are 
education. The one is the interpretation of fact, the second fact 
itself. In what measure and to what end do parties give each of 
these * With all parties, as with any individual, the interpretation 
of fact is based upon a more or leas scientifically thought-out idea of 
(rt) what is desirable m the world, and (b) what is possible in the world, 
given human nature and the extent of its rigidity or malleability. Let 
us consider each of these things m turn Every party has a special 
conception of the Good if we use this as a short term representing 
what 18 desirable The service of party in pobtics regarding the Good 
is to express and make conscious what is unexpressed and perhaps 
inexpressible, and but vague and faint, m the mind of voters When 
T use the term Good here, I am thinking rather of the ultimate philo- 
sophy the sunmum bonnm -of the party which expresses itself in 
such terms as Individualism or Collectivism, Freedom or Order, 
Nationalism or Internationalism . it is the immediate issue of 
what we call ‘character’ in the individual person All parties 
apiM-al to ‘ eharaeter ’ and present a system of values or, a® the 
Germans have it, a H ellanschnuunq Ruth a .svstem however, 
IS rarelv developed ajiart from anv ])artieular problem, though a 
discerning sophisticated v'oter tould discover it implicit in any con- 
sidered stntimient of iiolicy Other things being equal (and we shall 
show win the> rarelv are) the voters do, m time, gravitate to that 
jmrtv whose \\ (Itnimhfiuuiiii most hts their own This statement does 
not lose sight of the fact that economic interests plav a great part in 
the constitution of modern parties, but these v ei \ interests are dictated 
by ail ultimate v lew that it is right to pursue them to the partial or 
entire i-xclusioii of other asjiects of the Good The Partv in this 
respect acts as a clarifier, a svsteniatirer, and expounder of doctnne, 
and marshals together its adherents 

Somewhat similarlv with the question of human potentialities 
sooner or later in everv politic'al discussion there aiises the problem, 
■ In these circumstances, what vvill huinaii nature do t And if the 
re.sult 8 arc not what we want, can institutions or education control 
them ' ’ The question is of central importance, because a large part 
of the answer to what is desirable depends upon what is possible 
Education largely consists of the adaptation of desires to possibilities, 
and the expansion of possibilities to the contours of the ideal. Now 
.there is no complete and umversally accepted answer to the question. 
Experience has taught us a great deal, but not everj'thmg that 
it has taught is known or accepted as true by all. Further, 
experience has not fully evoked all the potentialities of human 
nature, for every day we see some new manifestation of it in 
response to new demands We read into experience what our 
own character desires to see, and tend to give human nature credit 
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iB^oootdanee with, onr own temperamental sympathies and antipathies. 
Baeh party rests upon snoh a judgement about human nature ; and 
patties are divided on this— each having its own belief about its 
destiny. The ingredients of such beliefs do not for the moment concern 
us, but we might refer to the most dogmatic of all, the Materialist 
Conception of History,^ which has helped the Gterman Socialist Parties 
and still sustains the Communist Parties. 

Facts by themselves have no dynamic value to man : only Meaning, 
that is, the eflect that facta will have, has the power to move him ; and 
meaning is produced by the joint influence of the Good and the humanly 
posable. With this parties operate upon the electors. But a medium 
for its conveyance is necessary and the medium is the body of facts 
concerning man’s contemporary social life. The party educates to a 
very important degree by displajdng these facts, which, as we have 
seen, other agencies in society fafl to do. Moreover, as we shall later 
show, parties go to a great deal of trouble to gather and systematize 
facts. However, facts are given, suppre.ssed, glossed over, arranged, 
under the domination of the particular view of the Good and the 
Possible held by the party. There in often •plain and conscioun dis- 
honesty, in this process, owing to personal pride, unwillingness to admit 
fault or d^eat, desire for personal gain or political success. More often 
the suppressio veri is simply the result of sheer unconscious bias, and 
the command of the mind by a dogma which appears to be all truth and 
morality. 

Now no party pretends to give both sides of a question — except 
when it especially intends not to do so. It could not sincerely give 
both sides, each with its due fullness of emotion. Consequently, were 
the parties never to enter into direct competition with each other, 
never to meet in printed and spoken argument, never to confront each 
other in Parliament, or the Press, or in the constituencies, there would 
be little need for each party to state facts fully, or to examine its own 
moral and psychological assumptions. The chances of a real educa- 
tion of the electors would be very small. There would be little mote 
than several dogmas circulating in their own orbits, separately. 

That is a situation which exists in a varying degree in different 
countries. It exists in England least; it exists markedly in the 
U.S.A.. because the two dominant parties have hardly a difference 
between them, and the Socialist and other really dissenting parties 
axe too small seriously to compete over a sufficiently wide area, or ii^ 
Congress ; it exists in France because there are too many voices 
damowring in a sUgh&y different key, and bemuse the major opponents 
do not meet each other everywhere owing to faulty party organization, 
while the German loses a little by the multiplicity of parties, but 
gains by the able organization of ^e larger among them. 

* CS, Eaftmui, Mane, Lmrn and Ou Science of Revolution, London, IfiSS, 
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The Effects of Competition between Parties. It is the com- 
petition of parties which maximizes the voter’s education. For one 
Good is set against another ; what is said to be possible by one is 
exammed, criticized and qualified by an opponent ; and mistakes of 
fact, conscious or otherwise, arc sooner or later corrected. 

What limits the educational value of pohtical parties ? We have 
said that the first law of a party is to win As far as victory depends 
upon education, its business is to ingiatiatc itself with the electors, and 
consequently most candidates appeal to the electors, not in rational 
terms of the good, the possible and the true, but deck out what they 
know of these things m the garb of rhetoric. They appeal, and some- 
times cannot help appeahng, to emotions which are only remotely 
concerned with the issue upon which they seek election^ Every 
party u ttiLltned to, and duet,, mtmtmze tht importame and vnctdUnce 
of the sacitfUt whuh %s numtaiy to th its pohty This 

is the sometimes unconscious overweight mg of what the psycho-ana- 
lysts call the ' pleasure ’ over the ‘ reahty ’ prmciple . ni other words, 
the tendency to obtain immediate pleasure, or avoid immediate pam, 
regardless of future cost, which can only be estimated by careful and 
debberatc calculation. If, for example, it can be proved that muni- 
cipal amenities wiU mcrease, while the rates remam constant or 
decrease, the candidates will get adherents. 

The * Swing of the Pendulum.* This explains better than 
most other attempts, why the electorate sways backward and for- 
ward between the parties from election to election. It is not so much 
that they are tired of a particular government, or that the party 
m office IS annoying and ostensibly blameable for national mis- 
fortunes. It IS mainly because power w as obtamed by the promise 
of all pleasure and no burdens Who would vote for a party which 
pronused more burdens than pleasure ^ The truth is soon discovered, 
and the opposition is the only av'silable substitute — and it has the 
advantage that it cannot be blamed. Further, no majority of electors 
18 ever compact; it is produced by a conjuncture of different interests, 
and it soon begins to disintegrate and re-eombine. 

The mass of voters have less control over the party’s presentation 
of facts than they have over the general direction of purpose of the 
party . they can comprehend the latter better than the former. Thus 
the party machine, the leaders and the workers, are pretty independent 
pi the mass of the electorate as far as the facts are concerned, and we 
have already seen that it is upon certain other factors that veracity 
has come to depend. In the next chapter we examme recent methods 

* It iH through this utcKlnim that the actual iiuhiakrs of a party while m power 
are glossed oier ahen it is Ukeh to ho callfnl to account Funhei» we have seen 
that the party wins supporters b> its social tn Uvit)es» and thus dimuuahes the need 
for rational (xplanation , and we shall see that there are other factors operatii^ m 
this way 
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adopted by parties to equip themselves as legislators rather than as 
Sectoral ^Uigerents It is only remotely that the voter compels 
them to this task 

The education is mcomplete, faulty, too often spurious —but how 
much good is obtained depends upon the mind of the electorate We 
have shown that this is ill prepared If it were better prepared the 
parties would be obbged to do more, and if thej did more it would be 
better prepared — ^thus there is an interdependence between the two 
more faults, at present, arc litent m the ehctorato In the present 
state of preparation, the mass of voters would be quite headless 
without parties, and even with them arc simply ac claimants of 
the theones and actions of the paitj leaders and the party workers, 
not by considered conviction but bv the striking manoeuvres of tlu 
organization and the candidates They are obliged to trust a good 
deal to their estimation of the men who run the part} machine How 
far, then, do the men count as compared with the doctrine ' 

Men and Measures. There was a time in all countries and 
all parties when the men counted for much more than the measures, 
and a famous passage of Burkes attests this In the da}s In fore 
nation wide part} organization and full responsible government this 
was natural, for orgamzation means previous toiutrl and responsilile 
government implies sohdarit} Wliere part} organization has bei ome 
strong and responsible government has operatisl for some generations, 
the mdividual candidates lose importance compared with the parts 
and its policy as an indivisible entitv In England the candidate m 
of relatively small importance at the present time Personal dis 
tmction m one of its many forms is useful and wins voters to have 
done distinguished governmental work to havi written books, to 
have been a gallant soldier or sailor, or sportsman or to hav c mone} 
and a pretty w ife— all these have their inllui nee But party lines are 
strictly drawn, and, providmg there is nothmg seriously wrong with 
the candidate — so long as he is not a proven idiot or criminal he will 
poll his full party votes Some special neighbourhood problem may 
give an opportumty to a candidate’s skill as distinguished from his 
policy , but this is not a frequent factor Further about 2U per cent 
of the electorate, m some constituencies, it is estimated, have no party 
habit which attaches them one way or the other Here the personality 
of the candidate may bring him victory But how much is due to the 
pohey, to the candidate or other factors it is diihcult to say In the 
narration successful candidates magmfy their personal part, and the 
unsuccessful asenbe their failure to the dishonesty of their opponents 
In France, the personality of a candidate* counts for more than m 
England Experience has not educated the electorate to look for the 
organizations as the important thing , these, m fact, do not m many 
eases exist , and the immense importance of oratory, especially in 
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the rural distncts, puts a premium upon the candidate’s own quahties 
But this 18 relatively to the English situation Further, the bugammg 
which occurs between the first and sec ond ballot causes the issue of a 
campaign to depend very much upon the personal qualities of the 
candidates who must appeal not onl> to the electorate at large but 
negotiate for compromise between two policies, that with which they 
commenced, and that which can now win the m the support of the voters 
e ontrollcd b) the committee of the e andidate who has had to drop out 

In the USA the party organization has the overwhelming import 
ance it has in England, though in some States the partisan s}stem 
has ceased to have mu< h imj)mt.ince for State elections The 
tremendous electoral districts for the Congress make it almost impos 
sihle for Mctorj to follow an} thing but party lines • This dominance 
of the regular ticket docs not rule out the expectations that the 
membi r will furnish tit bits from the potk barrel for his constituents 

In German} the adyent of Proportional Representation with large 
electoral districts and party bound lists has almost entirely destro} ed 
the iniluenee of the candidate, except the one at the head of the 
‘list’* 

fn fact the n fore the man at the head of the part} its aeknow 
ledged Itadet is a factor of yeiy gicat importance in the attraction 
of allegiance The importance of the len il candidate', and eyen of the 
part} programme, has been for millions of electors entirel} over 
whelmed by the personality of the leader The local candidate or 
the part} policy isyotedfoi because the yote will be a yote for Hooyer, 
\1 Smith Jiamsa} ’, Baldwin Llo}d George, Bnmmg, Hitler- and 
eyen in France the issues since the War haye caused Pomcare Hernot 
and Caillaux and one or two otheis to become the' ultimate names 
invoked all else* was mediate This is easily understandable such 
men haye shown distinction for many years and they come to hold 
positions of gre*af power their deeds thoughts and histones aie 
eontimiousl} ehroiiicled and mam people spt'ak of them with admira 
tion or abuse This makes them much more real than the seyeral 
hundred fairly new and unimportant members It is easier too, to 
judge character m the simple terms of the Press than it is to master 
the full purport of a party s programme , and then we must always 
remember that the average elector has niueli more personal practice 
in the broad judgment of character than m the judgment of remote, 
abstract and complex policies This phenomenon again takes away 
from the pure educative effect of party activity, and results iii loyalty 
which cannot be called entirely irrational, smee it is founded 
upon some considered facts, but w^ch gives the word ‘ representation ’ 
a queer meanmg 

* Cf the remarkii of Lowell, in PuMk Ojinitn and Popular (imemmeHt 

» (’f Chop XIX t»/r« 
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The difietsat oountrieB vazy in the extent to whkdi a puty 
viotoiy 'will bring paid offices or other indi'vidual pecuniary gain. 
Such * spoils ’ cause men and women to adhere to parties not on 
account of the leaders and from belief in its principles. Their pres* 
enoe in one or the other party is accidental, lurving been determined 
by the habit of the family, who first initiated the novice, or where 
the larger opportunities are available. The country with ‘ spoils ’ on 
the largest scale is the U.S.A. ; there is some, but not much in com- 
parison 'with this, in France, and very little in either England or 
Germany. This is considered at greats length in the chapter on a 
Closer View of Party. 

e e e e e * * 

The Rules of Evidence. It is instructive, having already in 
mind the nature of party propaganda, to glance at the rules established 
by Courts of Justice to secure the soundness of evidence.* Evidence 
must be relevant to the issue, it must be the bc»t available, and, in 
default of inaccessible original documents, statutes have provided 
for the certification of copies. Hearsay is strictly confined. Wit- 
nesses are asked for facta, not opinions. The parties arc confronted, 
the issue is clearly defined, there is a regular procedure specially 
directed to obtain the truth, an impartial judge presides and enforces 
decorum, and controls the steps to secure relevancy, proof and cogency. 
The ceremonial, the court, the robes, and the oath add to Ubie solemnity 
of the process. What a rough affair is the electoral process compared 
with this! 

Broadcasting and Politics. Broadcasting commenced as a 
casual auxiliary to the more personal process al^dy described. Its 
importance sv^ly increases. Millions of voters in their parlours 
can be directly reached by the party leaders ! Yet the efiect is, on 
the whole, deleterious. Meetings and canvassing are partially sup- 
planted. Immediate effectiveness of appeal tells for more thw the 
truth, for time is short and the attention of listeners easily strained. 
Qualifying detail is omitted in favour of exciting exaggerations. No 
persoiial meeting afEects the speaker; there is no discussion; the 
effect of spontaneous interjections is lost. Attention is focused on 
immediate issues ; the general programme is blurred. Worst of all 
listeners caimot a^ questions, make comments, or obtain elucidations. 
The Government has the enormous advantage of the last word ! 
Thus we recede from rationality, and approach the complete triumph 
of the good ‘ debating-point ’. The concentration of power in the 
party l^ers is promote, since they appeal over the heads of their 
following, whose critical independence is thereby weakened. Let 
us remember that this is part of the process by which Cabinets, the 
supreme governmental directorates, are selected. 

* Cf. Odgen, Commen Law (Edo. 3), Chaps. XIX and XX. 
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T he Central Machine. Tlip propa"ani|.i of political parties 
IS not ( onducted liv the uin oiuorted ac tu lU of the numerous 
local (Mucuses, for tliev liacc common interests, and not all 
ha\ V the information, mone\ . sjumKc rs and ortfani/ine abilits adequate 
to their purpose It is clear, too, that the central orpani/ation is m 
closcT touc h with the sourc es of information Parliament the political 
chiefs, the Stex k K\c haiif'e. the (io\ ernnienl ( >fht es the Pi ess Agencie.s 
and so on , and this provimitv means evutness and promptness of 
reaction, things essential to a <amp.cipi \ei\ bioadh, the activities 
of the central machine as regards the electorate comprise— the 
plaiuimg and execution of campaigns policy making and the 
accumulation and distiibution of funds 

The plaiimng and <-Xch ution of a campaign is conducted with more 
dclibc’ration in England, I'S.A and (Icumanv than m France and 
it falls into a number of steps well known to close observers of the 
tactics of central headquarters First come the settlement of mter- 
lucine clisputes in the constituencies, the counselling of pieparedness, 
and the deU'rmm.ition of how iiwnv and which eoiu>tituencie.s 
shall he fought Secondly, is the discoverj of an issue’ which 
will inflame the public, and put opponents on the defensive and 
at a disadvantage * t'nmpaign managers are not cntirelv' free in 
this matter, for they cannot choose except from the more immediate 
subjc'cts which affect national welfare Experience has shown the 
remark, ihle effect of ingenuity the liest recent examples of this, m 
England, being the cry of ' Danger ’ m 1918, ‘ Free Trade ’ in 1923, 
‘ Bolshevism ’ m 1924, and ' Unemployment ’ m 1929 the last bemg 
a particularly good example of a timelv and sound choice , m 
Germany m 1930 • Revision of the Peace Trc*aties,’ • Strong and Stable 
Ckivernment ’ and ‘ Domestic Peace ’ against the ' Disturbers ' (i c the 
extreme elements on the Right and Left) , and m the USA. in 
1928, ‘ Prospenty 

Search for an issue, and its formulation, fall to the leader of the 

* Cf Kent, Tht (/rial Oamt of I’olitict, Chap XLl 
481 
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Itety in Fkrlisment, the CSiairman of the Executive CSommittee (or 
its equivalent), the Party Masoager or Agent (as in England), or its 
Beoretaiy (on the Continent), or the especially appointed Ghmpai^ 
Manager in the U.S.A. The connexion between these and the parlia- 
mentary leadership in England and on the Continent, is very close, 
so that the parliamentary leaders have every reason to be fully con- 
scious of their undertalnngs and mandate. The connexion is not 
quite so close in the U.S.A. * The discovery of the issue is, of course, 
preceded by careful soundings of the country taken through the 
medium of the local agents and secretaries, and sometimes circuits 
are made by the leaders for this purpose. Such circuits are especi- 
ally necessary in the U.S.A. owing to the enormous size of the 
country. 

A slogan is invented to embody the ‘ issue ’ ; and Handbooks or 
Campaign Text Books are prepared, together with leaflets and posters. 
Since 1924 in England, America, and Germany the radio has become 
a medium of nation-wide appeal and the presentation of the party’s 
case is of very great importance. Who shall speak and what shall be 
said is settled by the four or five most important men at the head of the 
party, and there is always anxiety lest the rank and file get out of 
hand, and embarrass the parliamentary leaders now, and for the future, 
with ‘ unofficial ’ pledges. Of recent years English parties have begun 
to pay special attention to placarding, and a sub-committee of the 
executive, with one or more of the paid officials and a few members 
co-opted from among the most capable of the rank and file, work 
out the principles. In the U.S.A. Coohdge’s campaign of 1924 was 
run in accordance with principles laid down by himself, and under 
his direct authority an Advisory Publicity Board censored ever}' 
important press, platform and radio utterance.* As carefully 
organized are the German elections. 

The central machine also provides, where necessary, the division 
lists of an opponent who is already a member of the representative 
assembly. It decides in what parts of the country the support of the 
chief speakers of the party would be useful, sometimes puts up idiots 
to entangle the leaders of the opposition, and maps out circuits. 
It also supplies, free of charge, or at a very small cost, campaign 
literature to the constituencies. 

Important as is the intervention of the central machine in Eng- 
land and the Continent, it is doubly important in the U.S.A., owing 
to the peculiar manner in which the Prraideut is elected. Since the 
votes cd one doubtful state may turn the result, for reasons which we 
discuss in the chapter on the Executive, at a certain point in the 

^ Cf. diMiUBion in Chapter on the Prenident of the U.8,A. 

* Sait, op. oit., p. 489 ff. Cf. abo, for an acoount of the oampaign, Potiticat Scitner 
Quarkrlg, Vol. XL, Sfardi, 192S, Supplement. 
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campaign iJl the available power of the parties must be concen- 
trate on that state ; and the party feeds it with every dollar and 
device. 

The Programme. The centml machine is not only the energizing 
and strategic centre of the campaign, it is also the creator of the 
programme. The centre is under the control of a committee, 
chosen by delegates to a conference who have been selected by the 
local caucuses. The various countries have slight variations of this 
machinery, as have the parties themselves. In England, Germany 
and France (among the carefully organized parties), the creation of 
policy is strongly centralized, in spite of the fact that original as well 
as critical resolutions may be moved at conferences. The short time 
allowed for the meetings (five or six days at the outside), the necessity 
of preserving the semblance of a united front, the willingness to 
trust in the established leaders, the little information possessed 
by the critics compared with the party officials, and the superior 
knowledge and wisdom of those loading the opposition or the 
government in Parliament, and often their arbitrariness in using 
the procedure of the conference, invariably result in a decisive 
victory for Headquarters.* Their resolutions become the party’s 
|)olicy. 

In spite of a long experience of party politics American parties are 
very defectively organized for the production of a policy, and perhaps 
this is unavoidable. The National Conventions are vast meetings, 
crowded with excited holiday-makers, so that business-like debate is 
impossible. Before discussion in the conventions, the Committee on 
Resolutions, consisting of one member from each state and town named 
by the delegations at the convention, formulate the platform after 
hearing the requests and views of groups who are permitted to appear 
before it. This is done in a rapid and perfimctory manner. The 
result is a policy uninformed by min d. It has also this curious feature, 
that it precedes the selection of the candidate for the Presidency, 
unless he is, like Roosevelt, Wilson or Coobdge, standing for a second 
term, and when, finally, he has been selected, he may want the 
platform altered. The speech of acceptance thus becomes an additional 
document to be read with the Resolutions, and so on several occasions 
quite weighty changes have been made in this way.* Issues which 
spring up during the campaign and originate with the candidates or 
the party press also modify the Platform. The reasons for this com- 
parative inattention to the platform are these : first, that owing to 

* The cauaei of oiigucby in the partiea in snalyBed in Robert Michel’s PolitiaU 
Portia (traiui. by E. and C. Paul) ; and cf. the most recent (jerman edition, Soziologie 
dtr PoMitrhfn Parteien (Leipzic, 1920). 

* E.g. Merriam, TAe ktuerican Party Syitrm, p. 234. Cf. H. Clay Friolc, Gtorge 
Harvey, 1864-1926 (1928), and Stephoiuon, Xehxm If. Aldriek, of. alao Carre- 
epoHdeaee of Theodore BoaeevHt aad Henry Cabot Lodge, passim. 
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ihe separation of powers and checks and balances, American parties 
are not so plainly responsible for legislation as in England and 
the Continent, where the leaders of the victorious party find them- 
selves in command of both legislative and executive branches of the 
government ; and, second, that there arc no real differences of 
principle between the two major parties. The result is, that since no 
party can be sure of effecting its promises or being soundly criticised, no 
one trouble to make the process of policy-creation a sound one ; and 
rational and careful preparation against attack becomes unnecessary. 
For these reasons, also, the part}' need not break into strenuous 
activity except during the presidential campaign and the intermittent 
congressional and senatorial elections, and then it considers it enough 
to improt'tge a platform for immediate effect. 

Now party conferences and conventions are demonstrations rather 
than organizations to think out policy, in spite of the fact that some- 
times party conferences achieve success in this sphere. The holding 
and reporting of conferences must be reckoned among tho.se methods 
of party demonstration which we have already discussed. Hence the 
importance of unity in the conference. When- publicity imposes 
unity it is clear that some other way must ))e discovered of making 
terms with dissent before it becomes publicly disagreeable. This is 
done behind the scenes where the voters are never permitted to pene- 
trate and the report of which they hear only, if at all, in a garbled 
form, and perhaps from a statesman’s biography a generation after 
the event.* The political importance of this secrecy is t wofold : (n) 
it shrouds from the citizen the real source of policies, and (b) it provides 
the possibility of a rapprochement between majority and minority 
groups, and, by preventing public strife, it prevents the break-up of 
parties. Policies are then^set forth with the iqif rimatnr of that joint 
anonymity — ^the Party, or as though they were the" personal contri- 
bution of the Leader. Once again, then, the mass of voters is deprived 
of the knowledge without which control becomes an empty term. The 
prevention of the disintegration of parties is. as we shall see in the 
chapters on Parliaments and Cabinets, good ; but this good can only 
be obtained by a relegation of certain values and desires to a place 
far down upon the party programme, and perhaps their utter 
surrender. 

The Research of PoUcy. Now for reasons explained in the 
previous chapter, when we discussed the limit of party rhetoric, there 

^ Thun with the poUuien leganlina the Hounc o{ Lunin and the pulitu-al levy (during 
the Prime Ministeraiiip of Baldwin), both ul which poheirn, rained by individual mem- 
bers, were quietly extinguished. The best ijifomiation is to Is- obtained from the 
fUes of the JUvfning Standard and the Mornirtg Post. (Conservative Party Confer- 
ence, Oct. 8 and 9, 1926, witnessed renewed efforts to alter Law on the Trade Union 
Political Levy. At the Conference of (M. 7 and 8, 1927, the Prime Minister was 
urged not to let the House of Lords question sleep.) 
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is a tendency for parties to equip themselves not only for propaganda, 
but for legislation, systematically by research. This has come about 
best where there is a high level of popular common sense and political 
experience, and where the parties fight intensely about the application 
of serious differences of principle. The impube comes originally from 
the need to answer sensible que.stions, and, in proportion as these are 
put either by the worker or the rank and file of one’s own, or the 
opposing parties, a source of such answers has had to be created. Nor 
is this all : a party gets a decided advantage when it .sets the pace 
with proposals, shows that it cares for the public welfare, and that 
it is busily occupied with this when it can put unanswerable posers 
to the other aide ; and further, some persons in a party are not satis- 
fied unless all the po.ssibilitie.s of reform are e.xplored by experts. 
Moreover, in countries where the parliamentary system functions 
well, with full publicity, a clear sen-se of re.sponsibility. and a recog- 
nition of the importance of organized and continufius opposition, the 
need arises of putting questions and amendments to the government’s 
propo.sals, and it is clear that a good rei)utation can be obtained, and 
u sense of public duty satisfied, only if the proper means are estab- 
lished to make this possible in the best technical, not partisan, 
sense. One tiling Is .sought above all by members of every party— to 
obtain for every move of their own, electoral or jiafliainentary, the 
repute that it is national in its intention and benefit, not partisan ; 
and so fasten upon their opponents the vice of preferring party to 
nation. 

The result has been the establishment, in varying degrees in dif- 
ferent countries, of research institutions and .schools for candidates 
and the rank and file. The principal experiments .so far have been 
mad(* in Germany ; England comes next ; while France and the 
U.S.A. lag far behind. (In France various organizations, economical 
and social, outside, but ancillary, to the parties, provide information.) 
The full importance of this development is appreciable only when 
two things, which have yet to be discussed, are remembered : first, 
the. plebiscitary nature of modem democratic government, and, 
secondly, the controlling part played by parties in parliamentary 
discussion. 

The first significant characteristic is that they are centralized — 
established and managed by the central machine in the capital. The 
second is that they were conuneneed by the Socialist Parties, \ 
followed at length by the Liberals, and taken up last by the ' 
Conservatives, the latter buiding to the view that .since all that 
is, is good, and should be preservwl, there is no need of re.search. 
Broadly, research is conducted coutinuou.sly by an office organiza- , 
tion of several permanent officials, of proven academic capacity, 
linking up with committees of members of parliament and experts 
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ccr-opted for special branches of inquiry; and it is stimulated, 
and its results spread, apart from the party's periodical press aM 
handbooks, at occasional schools, usually held at Easter and in 
Summer. 

Results. The results of this activity and organization, broadly 
viewed, are significant. All parties become more advised of the 
technical possibilities and impossibilities of their policies, and, on 
subjects susceptible of quantitative statement and discussion, as for 
example socialization, the organization of certain staple industries, 
unemployment, social insurance problems, rhetoric and non-rational 
appeals are pushed far back, and a large measure of agreement can 
be, and is, reached, before the inevitable clash of ultimate ideals occurs. 
The result has been to socialize the conservatives and to conservatizc 
the socialists. That this is an advantage there can be no doubt : for 
parties are but means to ends, and where government can proceed 
without certain machinery and qualities, it is pure extravagance to 
have them. To disagree from ignorance is certainly waste, and to 
outvote a minority for the same reason is a deplorable addition to the 
necessary sum of human pain.^ 

In the U.S.A. such developments have not occurred. The nearest 
approach thereto was the establishment of an advisory committee 
on policies and platform by the Hepublicun Party in 1919. But 
its report, of large bulk and wide scope, built up by about 200 
members, composed mainly of experts of the Republican party 
outside Congress, was swept away by that imperious and cynical 
campaign manager. Will Hays.^ Both Republican and Democratic 
parties have, of course, a paid office staff, but they have nothing 
to compare with the research committee and schools of the British 
parties. The research is the hand-to-mouth research of every political 
party ; that is, the hasty discovery of rather inexact facts to bolster 
up an argument of the moment, not the steady application of 
scientific thought to problems with the view of providing a solution 
of permanent national benefit. The frame of mind does not exist 

1 In the second piece, the centre) authority is onahled most efiortivoly to domineto 
the kwelities. The usefulness and the obvious authority of a rr^arch committee 
overcome local seruples, and cause a flood of gratitude from the plodding home 
student. Further, at the Schools are people of all ages, but mainly tboso in the 
twenties and thirties. For them this spiritual experience is tremendous ; they 
have never known anything like it. The students are avid for the knowledge 
which they have been prevented by circumstances from obtaining. These few days 
of spewfaes by experts and by the great men of the party, discussion on the floor 
and with fellow-students, in baautiful sorroandii^, cause the growth of party soli- 
darity and centralization, through gratitude, belief that the information is the correct 
answer to doubts, and sheer f^ow-feeling. This holds good for tim largo majority 
of students, and their descent upon thetr own constituencies after the oxperienoe 
may easily be imagined. A small number become sceptics. 

* Sait, op. cit., p. 457 ; 8. HcCnne Lindsay, * PMlieal Plalfixmu uj 1924 Bevieu) 
of Stviem, LXX (1924), 193. 
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in the public of {he U.SJL, with the exception of the Socialist 
Part^. Outside that party it exists in s number of aasodstions, 
which do the work which in England has come to be included in the 
normal functions of a political party. 1 refer to such organizations, 
to name but a few, as the National League of Women Voters, the 
Anti-Saloon League, and the League of Nations Non-Partisan Associa- 
tion, the Women’s International League, the National Child Labour 
Committee. These organizations are propagandist, research and 
‘ pressure ’ organizations, and concentrate upon Congress, upon the 
electoral support of one or more specified ‘ planks ’ in a platform, and 
work through candidates and parties who arc the more amenable to 
their purposes. I shall say more about these organizations later in 
this chapter and in the discussion of Parliaments, but it will be seen 
that they arc outside and independent of parties, and exercise an 
independent influence upon the electorate. The results of their 
research are not immediately embodied in party policy, as the results 
of party research are in England, but the parties are hounded down 
and driven from pillar to post, until at last they become the vehicles 
of reforms they themselves have not properly examined. The explan- 
ation of this phenomenon, unusual to an English citizen, is considered 
later. 

Parties, through the activity of the central headquarters in the 
campaign and in the creation of policy, have become strongly central- 
ized ; or to put it in another way, the mind of the localities and that 
of the centre are almost one and the same thing, and the response of 
the loT'alities to any problem is likely to lie the same as that of the 
centre, even without prompting, of which the mcaas is continually 
available. This condition is most fully realized in England and 
Germany ; is most mechanical and spasmodic in the H.S.A. and is 
the least efiective in France. The belief in freedom plays a large part 
in slackening (but to a small extent only) the reins held by the 
central authority, and therefore in giving opportunities to the local 
caucuses to act spontaneously ; in Germany the method of election (Pro- 
portional Representation) and the prevailing belief in order and 
discipline, contribute to centralization, but the social system which 
is based upon some real local differences and more legendary 
ones, slackens central control, at least so far as the State-Berlm 
relationship is concerned. In the United States of America State 
politics run on lines different from Federal politics, so that consider- 
able decentralization, sometimes a complete annihilation, of party 
organization occurs ; but it is mechanically centralized because no 
profound differences of principle cause men to adhere to one machine 
or the other, and it is spasmodic because victory is more highly regarded 
than policy, and between elections policy-making demands almost 
nothing of the organization. This is related with the Congressional 



488 MODERN GOVERNMENT [w. iv 

system, which, has been partly explained in the chapter on the S^iar* 
ation of Powers, and will be further considered in those on Farlia* 
ments. Cabinets and Chiefs of State. In France, for a number of 
reasons which have already been given, the central authority of 
parties has been important only on a few outstanding occasions when 
the country has been deeply moved or involved m difficulties, and in 
normal times only three parties maintain an almost nation-wide 
organization supporting a common body of opinion ^ 

Funds, ‘ Spoils * and Unpaid Workers. We have seen how 
the parties conduct campaigns They can do little or nothing without 
a tremendous apparatus of printed material, canvassers and speakers. 
There is a large party bureaucracy — permanent professional officials, 
secretaries, orgamzers and agents, employed at central headquarters 
or in the locality * This bureaucracy lias attained the highest quality 
and power in Germany and Great Britain Necessarily, therefore, 
they need as much monev as they can get There may come a time 
when paper manufaetuiers will pio\ide all the paper called for by 
political parties, when printers will work with the slightest intervals 
for meals and rest, w’hen speakers will hnd their own fares. their own 
information and voice-jubes. free of charge to their party, out of 
enthusiasm and hope Some do so now . but w hile \ oluntar} services 
are appreciable during the excitement of an election and the imminence 
of success or failure (particularly so in the paities of attack and pro- 
gress), the work is too exacting to be done by unpaid workers, even 
at election time.s Then, we haye seen, operations are continuous at 
a level requinng the establishment of a permanent body of officials 
and the aid of all the instruments of publidtv ft is possible to 
live upon enthusiasm only a short time , a parts marches upon its 
belly. 

The problem of purtj fund.s has, therc'forc, always been of import- 
ance. There is no way of exactly isolating the effect of money m 
elections. It cannot be said that mi many hundreds of thousands of 
votes were turned this way or that by an extra expenditure of such 
and such a sum upon posters, pamphlets, ribbons, party-buttons or 
speakers. The services of the formal and informal voluntary party 
workers must be accounted for. We know, however, that party 

’ Thej arethr Communiit, the .Socmhul and Kadiial .Scxiahst iiaiticn In the I‘l2s 
electUHU) there were 524 iSocialiHt and 274 Kadu al bnt laliHt < andidates (.S<r pn Mout 
chapter.) 

* In England the agents hasp their own profeimunal assnuations, and the assoc la 
tion of Liberal agents protick's a diploma for tbose who [mvH pYaniinatioiia in clei 
toral law and organization In Germany the |iarty officials are similarly gnen a 
special education (cf. Koder, op cit., p 40 ff ) CS. also the t unwmUm Aginl't 
Joxrnal, the Liberal Agent and Jjabour Orgamztr 

A noteworthy fa<-t (Report, 1929, Conference Labour Parly, pp. 287-92) is 
that 126 of the Labour local agents were partially maintained by the central 
maefame. 
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managers have a high opinion of the importance of money and its 
inflnential products, and wc may assume that, other things being 
equal, the parties gam votes in proportion to the spaciousness and 
excellence of their publicity, which depends largely on expenditure. 
That IS an article of faith with every election agent, and with the 
candidates , a high \mcrican party official once declared ‘ We have 
lost continuous! j because wc did not have money enough to present 
the issues There is no question about that ’ * In spite of the 
fact that much publicity is wasted posters put in places where 
they can hardlj be seen pamphlets and declarations thrown away 
without perusal canvassing which falls on deaf c'ars, and speeches 
which are simply accepted as an entertainment yet there is a 
rc'sponse to stimulation, the ic spouse being pioportionate to the 
stimulus for the voter has certain self created defences which need 
conquest 

Monev IS then fore of vitil impcirtanci and its possession has give n 
the richer classes the power to iiiilbfv hostile votes The advantage 
has not been eiitiielv oveicome b\ the large .imount of voluntary 
help enjoved 1)\ the paifies of the poore'i classes and thev 
also have had to find sources of ic'vemn The amounts spent are 
verv large but official figure's aie obtainable onlv for Great Bntaiii 
and the I S \ the first ceiuntiv spemt il 21 i ~)07 in 1929, and the 
second over 1(1 million dollars m 1920 Lvtn these fagurcs do not 
include' all that is spent In (tie it Britain the amount spent bv the 
central lieadquarte IS aie not included and in \ me ric a it is admitted 
that the official figure s ale fii below the fine amount ^ Furthc'i there 
IS no leckonmg of pettv amounts spc'iit bv friends 

Monev is spent bv the local caucuses and the central maclunc. 
Jn the local caucuses it is obtained fiom the canebdatc hmiself and 
from e ontnbiitions bv the me nibers of tlie caucus the rank and file 
paying a icgiilar but small siibse iiptioii while wealthv friends of the 
eandielite give laige sums The central mac limes also obtain money 
fiom the affiliated eaueuses and from various associations mdiistnal, 
comnic'rcial and social as well as fiom private mcbvidiials The 
Socialist parties in all countries have a more legulai and wider circle 
of contributors owing to their rigid adheieiiee to di'mocratic ideas 
They receive publiclv acknowledged contributions from their indi- 

^ W K Marhh, tnasurcr of tli< imtioiiHl toitmuittH IInirtHtfs hifott 

tht Sub ( onimittf* of 1h( ( mmtthe on /Vin/ffffs nnd hlfthins^ OOth CongreaB» 

2nd Sramon. 1, 5 ti 

*Cf Jiitiirn of Alfctiofi hjLjtUMi of l/av (Whitt I'ajKr \o ]I4 H30) 
The Ainprican (igureA iittnl nftr onU to thi cani}>aigii to seiun the presidential 
nomination Iho total iiuludM t!« c\ptns<«» of the \arioui (ommittet^ operating 
in more than oiu Htati tf sikt« M/fr and /'ri/rmf ( orriip/ PracHcft* Ltqtstaiwn 
(1928), pp 181, 182 ( oiii|iAit hUu the cstimaU inadt b\ Mtmam Tht American 

(1922), pp 2J4, ilu 
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vidittl nifi&ibetB, afiSliated sooieties, the Ttade Unions and the 
Oo-opoAtive movement.^ 

The richer parties have never had to rely upon such means of 
raising money ; they have been able to tap a few large sources. Nor 
have they, except until recently m the USA, been obliged to divulge 
the sources of their revenue In the English Liberal and Conservative 
parties a small amount comes from the local raucuses paid by duly 
inscribed members, but by far the largest amount has come and still 
comes from private contributions So also m France * and Germany.* 

* Cf Labour Party Beporl, 1929, p 4~t 
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Then there are 8}iecial collections on CKca^jons ot festivity, confarenera and anni 
Teesanes in the Socialist calendar, members pa; mg ichat thij can The mam features 
are the small oontnbntiona, the stesduKsi, of payment, the division of the funds 
between the local body and the central machine, and the publicity of sonrots and 
expenditure 

> Candidates in the ncher parties find their own moans and there are subsidies 
from great mdustnahsts. Cf Pilenco, Let Mams du Suffrage Vnnersd e» France 
{1848-1928), Pans, 1930, p 207 Cf also Pnvat, hw //cures d’Andri Tardteu, et 
la crue des partu 

* CoBBuiet the example of the German Nationalist Parl\, almost entirely sab 
sidised hy Hugenbew The connexion between Industry, Pmance, Commerce and 
the paitiea is very cuose indeed : not infrequently, a batgam is miuie between the 
money power and the party leaders for the molusicm of oertam ropreaentatives on 
the party list of candidates. 
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In tfae U.S.A. about wbiob there is much more information than in 
England, because publicity is required, and politicians are frequently 
indiscreet, the Republican and Democratic parties draw their funds 
mainly from (1 ) rich private subscribers — that is, individual persons 
or business firms ; (2) assessments of office holders, and (3) small 
subscriptions paid with some regularity to the local caucus, or begged 
at meetings at election-time. We later discuss legislative regulation 
of party funds. 

The sources of revenue, except the small contributions voluntarily ' 
paid, have in both England and the U.S.A. given rise to serious criti- 
cism in recent years. There are common problems, but each country 
has its special difficulties. 

Sale of Honours. The special problem of Great Britain is the 
sale of Honours to contributors to the party funds.* Had there been 
no war, with its degradation of moral standards, it is very probable 
that this traffic would have quietly continued until the advent of a 
Labour Government with a <lecisive and resolute majority. That 
titles of honour were sold was well known in the political world of 
Parliament and the Parties, and the great satirist, Hilaire Belloc, 
even showed how the thing was done - in Mr. Vlutlerbuck's Election. 

It frequently occurs that when their real objects require it men will 
degrade the very thing they profess to value : the Crown was adulated 
by Conservative and Liberal statesmen, yet they readily sold a most 
essential part of it, its power to ennoble its subjects, for party gain, 
and never seemed to question the propriety of this. The War caused 
a break-up of the old parties and a coalition of ancient enemies. 
Henchmen of the new leaders acted as whips and party managers. 
There was a sudden enrichment of the most astute and grasping. 
The touts could not help making mistakes, and prime ministers were 
always too busy to purge the lists of improper nominations. The 
House of Lords was ^dtally interested in the value of its hold upon the 
public imagination ; and it has never been slow' to further the public 
interest when its own privileges have been threatened. Grave 
debates ended in a sharp resolution; and the House of Commons 
followed the stem example. The Royal Commission which was 
established as the result of this tremendous shudder did not recom- 
mend the abolition of titles for political services. It accepted the 
necessity for such funds,* accepted the necessity of reward, and this 
in the form imder criticism, and suggested arrangements to keep the 
lists pure of anj man * whose antecedents, if properly known, would 

* Cf. Belloo and C. Chrttlerton, Thr Varly SysUm. 

* Cf. Royal ConuniiHian on Ronoun, Rcparl, Cmd. 17S9 (1922), p. 8 ; ‘ The exist- 
enoe of party funds is notorious and the necessity tor such existence under modem 
conditions as to the conduct of elections is equally so ' ; and p. 6 : ' The practice of 
giving honours for purely political service has been continuously followed ever since 
the growth and development of the Party System of Government,’ 
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liAve piecluded the idea of his being singled out for promotion * 
SubBtantiaQy ‘ political ’ honours are still given as before, although 
greater care is doubtless taken to avoid the ennoblement of the in- 
famous. The Labour Party representative on the commission, Mr*. 
Arthur Henderson, the manager of the party, vigorously dissented 
from the conclusion of his titM colleagues. He said : 

‘ The system whereby finnncial assistnnoo rendered to a Party is recognized 
by the oonfemient of an honour by the State in. in my judgement, deplorable, 
and discredits the honours system- It is a means of enabling the temporarily 
dominant political party to bestow special polilieal power, through memtwrship 
of the House of L^ls, on individuals of their own seleetion, and it does not 
secure that the person honoured posseast's any distiiuiion cxeopt his title.'* 

The evil is less the increa.se of a ])urty‘s power in the House of 
Lords, than the social one of imposing upon the public, which cannot 
readily distinguish between virtue ami title, .'ind the political one of 
proviing services and money for tho.se who henetit politically througli 
the magnitude of bought propagantla. Without any doubt there 
would be a diminution of political servii'e if titles were not given -to 
deny that is to deny that snobbery is a very jictenl factor in English 
life. Now there is nothmg immoral in subscriptions for the support 
of a policy considered of benefit to the nation ut large. But the traffic 
in Honours must remain immoral, so long as the general public i.s 
deceived into the belief that all recipients are of erpial merit, and while 
the true reason of the honour is not bluntly stated. It has been said 
that ‘money does not smell', but that, surely, depends upon the 
nostrils. 

Spoils. The special difficulty of the l.'niteil States is the' assess- 
ment ’ of public officials by the jiolitical parties. This is a direct off- 
shoot of the ‘ spoils system ’. If paid office is ucqiiin*d by the exertions 
of the party, is it not just that the employees should return a percent- 
age of their salary to the benefactor < A regular system of assess- 
ments was carried on for decades, but in the Federal t'-ivil Service this 
was forbidden (not stopped) by the Civil Service Aet of 18811.® But 

• A Committee of three Fnvy CouiiciHote (not niemlx-rs of the Uo\ernmeiit>- 
‘mon of well-known charaitiT and po<>ition' to lie appoinli'il by the Prime MinUter 
for the period of hia (jovcmiiient and to Hcrutinize the l,ii.tN hh [wmhxI up by the 
Patronage Seerelary or Party Manager, and report to the Prime Abnixter. An adveme 
report overrnled by the Prime Mininler to be commiinii atisl to llis Majesty. 

’ There foUowa a doelaration of faith : ‘ In a democratic country it is a djstin- 
gnishing mark of the good citizen that ho interests liiauelf aerurding to his upjior- 
tnnity in the well-being of the eommimity. It is indisputable that pulilie servirp 
of great value has been rendered by men and women whose thoughts have never 
dwelt upon titled reward, and in view of the diliieulty of keeping the honours Uat 
pure, 1 do not believe that the abolition of political honours would in any nay diniinisb 
either the volume or quality of the services given to the community l>y its eitizens.' 

• Of. Umriam, Tie American t^arly ftysUm, p. 330. The rolevaiit secUons of the 
Act (Laws of 1833, Chap. 27, beets. 11—16) contain the following passage : * No 
Senator or Representative ... or any officer or employ(>e of either of said liouses, 
and no executive, jadioial, militao', «r naval officer of the I’nited States, and no 
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most Eltate and municipal services are still subject to this system, 
although, in a few, prohibitory laws have been enacted. The word 
‘ assessment ’ is used by the reformer ; the receiver and payer of the 
sums call them ‘ voluntary contributions In some cases official 
situations are openly sold.’ A general c 3 Tiicism prevails on the part 
of the two great parties, and it will be long before reformers are able 
to root out this deep-seated vice, in which parliamtmtary and adminis- 
trative corruption aid and encourage each other’s survival. 

The common difficulty of both countries, and of Germany and 
France equally, is that of large contributions made by ‘ interests ’. 
The trouble arises from the fact that such contributions rouse popular 
suspicion of the demo<-ratic process, provide propaganda which is 
directed to non-rational judgement, e.siKicially when it is used and 
paid for by people whose economic interests are Iwund up with the 
subordination of the masses and the probability that contributions 
may be made in the hope <»f influencing a party to give special 
iHUiefits to a section at the expense of all. 

The atniosphen* of suspicion and distru.st is murkiest in the U.S.A. 
owing to the immense gulf which separates the theoretical idealism of 
all from the politicians' cynical use of government for the benefit of 
' spoilsmen ’ and financial interests. The f>eriodical tariff battles, 
and the continuous attempt to stave off government regulation of, 
and inquiries into, ’ big l)usiness have attractcnl large fortunes into 
party funds, and more into the Republican party’s coffers than the 
DemcKTatic, .since that party has been ‘ regular ' on these questions. 
Beard (juotes John Wanamaker.* the treasurer of the Republican 
National Committee of 18W. who said to business men : ' How mucli 
would j’ou pa)* for insuran<-e upon your business I If you were con- 
fronted with from one year to three years of general depression by a 
change in our revenue and protective measures affecting our manu- 
factures. wages and good times, wliat would you pay to be insured 
for a better year ^ ' The business men paid. In a Senate Investi- 
gation Coniinittw of I8y2 it was admitted that the Sugar Trust contri- 
buted to tlie funds of bot/i pa rtw’s, regulating its contributions by the 
size of party votes.* ('roly, in his Li/c of Mdreug Alon:x> Hnnna, who 
was Chairman of the National Committee for over sixteen years, gives 

rW’rk or cmployoc* of any depart nunit« ltraiu*h or hurruu of the pYocMitive, judicial^ 
military or naval servioo of the United State** >*hall directly or indirectly, solicit or 
ivcpiTp, or ho m any matter conct^med in aohciting or receiving, any asaeafiment, 
EulMcrijdion, or contribution for any political purncMei* wbiitever, from any officer, 
clerk, or cmployiM* of the Unite<l State** or any uepartnient or bureau thereof, or 
from any pi^raoii nn^MVing any salary or (‘ompciuiation from moneya deriyod from 
the troaaury of th<* I'nitod «S!hU»a.' t’f. ali*o M4nnual Rrf)nrh of V.S. Vini Servirt 
CoavuMMioff, which ilevoto one MH'tiou to |H>Utical offences. 

* Sait, op. cit., j>. 5(M1 ; Brook**, op. cil., p. 339 ff. ; Merriam, op. eit., p, 330 ff. ; 
Pollock, op. oil. 

* /Imeriran (Toeerameaf and /VdiO'o, 3rd Bd., p. 175. 

* Ht«phenm>n, A'cleon H\ AMtidu p. 120. 



m MODERN OOTBRNHENr [rr.iv 

many examples of this kind. The taiifE and ‘ sound money ’ were tite 
sanctions for universal appeals to banks and industry, and the former 
were even taxed at one-quarter of one per cent, of their capital. The 
Standard Oil Company gave a quarter of a million dollars. Enormous 
sums were raised in 1896, 1900 and 1904 : in 1896 it is rumoured that 
Ranna raised between ten and fifteen million dollars.^ There is 
ample evidence that the contributors believed that they were to get 
a specific return for their money.* Towards the end of Hanna’s reign 
and with the advent of Roosevelt a change came over the public 
conscience : it was part of the general progressive movement and in 
part due to Roosevelt’s own initiative, for he was prepared to accept 
money from anybody, but not on terms,* and he gave the impetus to 
the passage of the law of 1907 forbidding national corporations to 
contribute to any election and any corporation from contributing to 
Federal election campaigns. But, of course, what a rorporation is 
forbidden to do its officers as private individuals may do. Although 
public opinion now condemns large contributions, and their danger is 
widely recognized, large total sums of money are still raised in this 
way, as the figures suggest, but the parties now make a conspicuous 
exhibition of getting a large number of small sums. Both parties 
have at various times fixed maxima ; the Democrats in 1908, 10,000 
dollars,* the Republicans in 1916, 1,000 dollars; but in order to bring 
the total sum up to a useful level, both parties carefully organized 
‘ drives ’ with paid collectors. Apparently all this apparatus was 
bothersome compared with its fruits,* and the system was abandoned 
as the chief source of supply. Recent legislation has made for a 
decrease of suspiciously large contributions ; that we consider later. 

In England we can only suspect that the great industrial and com- 
mercial associations, and the captains of industry, subscribe in much 
the same spirit as in America, but the motive of special advantage 
would only operate as a faint hope, owing to the comparatively high 
standard of English politics, the publicity of English parliamentary 
procedure, and the absence of that spur to intrigue, a general tariff. 
For years the Labour Party has demanded the publicity of party 
accounts, knowing that this could disadvantage only its opponents, 
and this cry was raised most poignantly during the debates on the 
‘ political levy ’ clause * of the Trade Disputes Act of 1927. It 

1 Dunn, i'rom Uarrixm to Harding (1922), 1, 104. 

» Croly, op. cit., p. 323; and Bufaop, Thmdorr Hootrvrli and Hin Time (1920), 
1, 312. 

' Biiihop, op. cit., I, 329. Cf. ChwnoU, op. cit. 

* Hearingt (on Privileges and Sleelions, cited above), 1, fi3S, 1S08. 

* Altiion^ these were quite large by Engliah standards ; brtween 1916 and 1920, 
30,904 conlnbatimw were mode, averaging a littb over 90 dollars. — Hearings, 1, 1103. 

* Trade Diepvies and Trade Unions Act, 1927 [17 and 18 Geo. V], (Ssenos) 4. — 
(1) It shall not he lawful to require any member of a trade union to tnake any con- 
tribution to tlw political fund of a trade union unkea he has at some time after the 
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cannot be expected that such a refonn shall erentoate until the 
Conservative and Liberal parties are powerless, for secrecy of funds 
is part of their electoral strength, and their publication would with- 
out any doubt cause the loss of large blocks of votes as soon as 
the voters realized who were paying for the posters, pamphlets and 
speakers.^ 

Workers are obtained for political parties by the prospects of a 
share in the ‘ spoils ’ and by appeals to their sense of self-importance 
and snobbery as well as by their zeal for the party cause. The term 
‘ spoils ’, an American addition to political terminology, in its narrow 
and most usual sense connotes the distribution of governmental paid 
posts by favouritism and patronage, and not by technical teste of 
efficiency regardless of political affiliation. But in American minds 
its sense is widened to cover the ‘ use of public office ’ in an illegal 
manner for personal profit or advantage.* It is now mainly an 
American phenomenon thus summed up by one of the foremost 
American political scientists : * 

‘ Here we find the exploitation of the public by the official, sometimee aasum- 
ini; the most subtle nnd sinister form of class and personal discrimination, or of 
open (hnlleniie to the fundament.ili> of layr and justice commonly recognized 
III eivilirerl society, nnd of these elements arises the force which Premdent Cleve- 
land oneo charaeteri/a-d in his trenchant phrase as “the cohesive power of 
piiblie plunder 

Outside the most benighted of Balkan countries America has had 
the longest and most vicious experience of this political malpractice, 
and is still its chief playground.* First, then, we should know the 
extent of offices available for political distribution, and, second, the 
scope of political pert'ersion of public functions. 

From the beginning of the Republic both .State and Federal politics 


eomnieuisimoiit uf this Act and liufure he it> lust after ibo thirty -first day of December, 
nineteen hundred and taenty seven, required to make a contribution dehvered at 
the head ofhie or some branch office of the trade umon. notice in writing in the form 
set out in the First Sc'hedule to this Act of his willingne-si to contributo to that fund 
and has not withchawn the notice in manner hereinafter provided , and every member 
of a trade umon who has not dehvered such a notice as aforesaid, or who, having 
delivered such a notice, has withdras'n it m manner hereinafter provided, shall be 
deemed for the purposes of the Trade Dmon Act, 1913, to be a member who is exempt 
from the obligation to contribute to the pohtieaf fund of the umon, and references 
in that Act to a member a ho is so exempt shall be construed accordmgly. . . . 

t They would ask or be asked by the speakers of other parties, ‘ Do you bdieve 
that Mr. Mull or Sir John Cypher cares one damn for your mterests ! ' It is a powerful 
argument. 

‘ Momam, op. oit.. p. 103 : ' But the term “ spoils " may be apphed not mete^ 
to a patronage or favour system, but to use of public office in an illegal manner for 
persona] profit or advantage ' 

•Ibul. 

* Both Canada and Australia have similarly suffered, but Australia has gone far 
to punfying it8(>ll (ef. Report on the RMtc Servku, 1B19 ; and Annual Reports of 
PaUhe Service Commission) ; while Canada is still on trial. Cf. Dawson, 7^ Cinit 
Servirt of Camuia, 1929, 
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veie nouiiahed by tbe use of office as a political reward.^ But the 
‘ spoils system ’ on a really grand scale b^an when Andrew Jackson 
became President in 1828, lus victory having been made by the new 
states of the West. Then, for various reasons, chief of which were, 
the wide diffiision of agricultural land and wealth, the self-reliance and 
equalitarian ideals of a pioneering society, and the lack of geographical 
or spiritual contact with the culture of the East and spite against the 
financiers of that section, a fierce belief in the democratic rights 
of the common man prevailed. De Tocqueville has said of this 
area and time : ‘ In this part of the American Continent population 
has escaped the influence not only of great names and great wealth, 
but even of the natural aristocracy of knowledge and virtue.’ The 
levelling spirit, and the cynical observation that here was a perfect 
means to obtain electoral victories and private wealth, conduced to 
the establishment of the system that all offices should fall to the 
victorious party. The cla.ssic statement of the doctrine and cult 
which gave the world a new }K>litical term was made by one Marcy. a 
U.S.A. Senator from New York, where the system had reached its 
most polished perfection : ‘ The politicians preach what they practise. 
When they are contending for victory they avow their intention of 
enjoying the fruits of it. If they are <lefeatcd, they expect to retire 
from office. If they are successful they claim as matter of right the 
advantages of success. They see nothing wrong in the rule that to 
the victor belong the spoils of the enemy.’ * It was not quite in this 
spirit that Jackson inaugurated the system for the Federation in his 
first presidential address : he defend^ his practice on the grounds 
that the service would be more efficient if there were frequent changes 
in personnel since long and fix<*d tenure caused the growth of in- 
difference— a loss not offset by the fruits of experience ; and secondly 
that the rotation of office ‘ con.stitutcd a first principle in the republican 
creed ’.* From this time, with the development of universal suffrage, 
the growth of nation-wide parties, and the expansion of population, 
the ‘ spoils system ’ more and more demoralized the whole of American 


1 C. B. Fish, Thf Ciril Srrviee and Patronage (Longmans). 1H0!5 ; Ostrogurski, oji. 
cit., 11, 48 ff., and see MacDonald, Jaehtonian Drmorrwy {American Xatmn lories), 
XV, 1900), and C. J. Bowers, Parly BatiUe of the Jackmn Period. 

* Cited in Ostrogonki, op. eit., II, 60, and rf. Fish, op. rit., p]i. 1.60, 157. 

* ‘ The duties of all public offices are, or at least a<lniit of being made, so plain 
and simple that men of intelligence may readily qualify themselves for their per- 
formance ; and 1 cannot but believe that more is lost by the long continuance qf 
men in office than is generally to be gained by their experience. ... In a country 
where offices are creaM solely for the benefit of the people no one man has any moni 
intrinsic right to official station than another. Uffices wore not estabhshed to give 
support to particular men at the public expense. Jlo individual wrong is, therefore, 
done by removal, sinee neither appointment to or continuance in office is matter 
of right. ... He who is removed has the same means of obtaining a liviim that 
are enjoyed by the millions who never held office.' — Jackson’s First Annual Meanage 
to Ctmgreu, Xjeo. 8, 1829, House and Senate Journals, 21st Cungr., 1st session. 
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government and administration ; the politician promised office instead 
of policy, and the administration served the politicians instead of the 
public. There have been great efforts in the last two generations to 
root out this cancerous growth,^ and great success has attended the 
efforts -but it is a success far from completion. 

It is, indeed, a remarkable phenomenon that England and France 
(but more recently) have escaped the evils that America has suffered. 
For why should the democratic principle stop short of administration ? 
Why should it not, as it did in Greece, and for centuries in Rome, go 
beyond the legislators and affect judges and civil servants '( There 
has been, in fact, in both England and France, a deliberate denial of the 
full realization of the democratic theory, and not only a denial, but 
the assumption of a habit of mind and rule of political behaviour 
culminating in great self-control on the part of politicians. That self- 
control is not .so strong in France as it is in England, and it is only in ' 
its infancy in the U.S.A. But Germany has seen the necessity of 
learning it and of proclaiming it in her constitution, because she has 
suddenly turned from the calm paths of bureaucratic government to 
the turmoil of a party system : ‘ Officials are st'rvants of the whole 
community, not of any parties It would be missing the essence of 
modern government, its iiece.s.sitie8 and its nature, to pass by the 
deliberate abnegation iraplieil in the setting of administrative and 
judicial sc'rvices beyond the bounds of party pohtics. Its full meaniug 
is discussed, however, in the chapters on the Civil Service. 

For a mass of offices this abnegation does not apply in the U.S.A., 
and the great Plunkitt of Tammany Hall has supplied the reason with 
irresistible logic : ‘ First, this great and glorious country was built up 
by political parties ; second, parties can't work together if their 
workers don't get the office when they win ; third, if the parties go to 
pieces, the government they built up must go to pieces, too ; fourth, 

then there'll be the to pay. Could am-thing be clearer than 

that { Hay, honest now ; can you answer that argument ? ’ ® The 
full numl«>r is not known, but there are at least 2(t,tHtO offices worth 
over £11M) per year in the Federal ‘ spoils' alone, and this is as nothing 
compared with the thousands of State and city ' spoils ’. 

Combined with the gift of offict*s is the assessment of their salaries, 
and that we have already studied. But more pervasive and mortal , 
in effect is the partisan perversion of law and administration. We 
need not pursue this in detail, for American students have themselves 
sufficiently analysed the system.* Its broad features are : (1) the 
discriminative use of public moneys for civic improvements, where 


* iSee P»rt VII on I he Civil Scrviiv, infra. 

* Art. 13U, CoiiHtitution, ISIS). 

’ W. L. Riordan, Washington PlunhiO, j>. 24 (f. 

* iScr Meirism, op. cit. ; Salt, op. cit., p. 3o7 If. ; Rent, op. cit. 



498 MODEBN QOVEBNMBlirr (n. nr 

the jdiaooy of localities and individnals detennines the ch a nne ls of 
expendituie — ^this is termed dividing out the ‘ pork barrel ’ ; (2) the 
corrupt use of legislative power, wWch is used or withheld to benefit 
or injure according to the nee^ of the party followers, and not of 
the nation ; (3) partisan interpretation of the laws in administrative 
practice — as, for example, building regulations, a fruitful source of 
extortion; (4) plain theft of money by false accounting, and venality 
in public contracts of sale, purchase and construction, and hiring out 
public property in the form of franchises, a part of the proceeds for 
the ‘ boss ’ and the ‘ workers another part for party purposes ; 
(6) pressure in the lower courts of justice ; (G) connivance at police 
corruption by criminals of all kinds from murderers, keepers of saloons 
and brothels, to cheats by weights and measures.* 

Against this gigantic feature of American party life what has 
poor Europe to show ? Administrative partisanship is, on the whole, 
negligible. In England the only paid offices are a very few in the 
administrative service, postmen and some minor municipal offices. 
All these are insufficient to reward the small circle even of the, most 
zealous party workers : moreover, the standards are all against the 
use of office as party currency, so that patronage is dispensed shame- 
facedly. In France there is rather more party patronage than in 
England, the Prefects and many local officials being subject to ‘ spoils ’, 
while recruitment and promotion in some of the centml offices are 
rather badly tinged with party colour. Further, the grant of tobacco 
licences and other small governmental favours arc influenced by 
political affiliations. Germany has almost entirely rooted out ‘ spoils ', 
only to confront its danger since the Revolution of 1919. 

Why is there this great difierence between the U.S.A. and the 
other countries ? There are many reasons, and the great demands 
made upon a party system which has to produce some co-ordination 
among so many authorities in a Federal system occupying a continent 
is only one. Certain psychogenic factors stand out. The first is the 
idea, widely rife, that it is proper to acquire everything the purchase 
of which can be afiorded or which is obtainable by exploiting some- 
body or something. There are many people of that kind in other 
countries, but not so many as in America ; and if a cause of this 
difierence must be given the best is that in the U.S. A. millions of poor, 
oppressed, and ignorant people suddenly fell upon a tremendously 
rich land. We expect the starved to become gluttons, especially 
when they live in a free land. A thoroughly predacious culture was 
created. It is considered highly laudable in America to ‘ get by ’ — 
that is to beat the competitor, or acquire a commodity, by personal 
efiort, no matter what the moral quality of the process. Secondly, 
the never-ceasing waves of immigration brought a succession of people 
* Cf. Merriam, Ckirago (192U). 
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from lands where political authority is oppressive and where the only 
known ways of circumvention and propitiation are purchase, guile 
and violence. They will never boldly and plainly assert a right 
granted them by the law, but always seek extra-legal intermediaries 
who are believed to have influence. Fear of repatriation has much 
to do with this in the first generation. 

Next, the U.S.A. has, through a h)T)ertrophy of the democratic 
theory, a tremendous number of elective offices -a matter we have 
already indicated — and this inevitably leads to two things — the 
parties have got more grist and are more indispensable than elsewhere. - 
Lastly, there is not yet a wide enough intellectual participation in ' 
government insistent upon excellent administration — ^people are too ' 
occupied with other things. It is making a gradual appearance. 

Statutory Limits. Candidates and the organizing parties are 
HO anxious to win that, especially in the heat of an election, they tend 
to lose all hold of sedulously established standards, they confuse the 
public good with their own policy, and feel that with their own victory 
is bound up every just solution of the problems of government. More- 
over, many do not possess nice scruples about the roads to office. 
Consequently, the law has stepped in to purify the electoral process. 
It is significant that intervention began in a serious measure only 
after parties had developed a nation-wide organization aud had begun 
to face each other as substantial and responsible rivals. Not until 
1883 was there a comprehensive and stringent law passed on this 
subject in Great Britain ; not until after 1890 in the U.S.A., while 
in France and Germany legislation is very recent. 

In Great Britain,* the Corrupt and Illegal Practices Act of 1883 
codified and added to the piecemeal legislation of previous centuries, 
making a code of admirable strictness. Corrupt practices include 

(1) Bribery by gift, loan or promise of money or money’s worth to 
vote or abstain from voting ; by ofier or promise of a situation or 
employment to a voter or any one connected with him, by giving or 
paying money for the purpose of bribery, by gift or promise to a third 
person to procure a vote, or payment for loss of time, wages or travel- 
ling expenses to secure a vote ; and the consequences are the same 
whether bribery is committed before, during or after an election. 

(2) Treating, which means the provision or payment for any person, 
of meat, drink, entertainment or provision, at any time, in order to 
induce him or any other person to vote or abstain from voting — 
and such extends to the wives or relatives of voters. (3) Undue 
influence, i.e., the making use, or the threatening to moke use of any 
force, violence or restraint, or inflicting or threatening to inflict any 

‘ Cf. Kogera on Eleetioiu, 3 vote., 1U28 ; 11 (20th Kd ), I'arliammlary SleclioHg 
ani FeUtione, psaaim ; 111 (10th Ed.), ilunktpal and OIhrr Klectiona and Petition*, 
psnim. 
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t^poral or spiritual injury on any person in order to influence his 
vote, or by duress or fraud impeding the free exercise of the franchise 
by any man. (4) Personation, applying for a ballot paper in the 
name of another person, whether alive or dead, voting twice at the 
same election, aiding or abetting personation, forging or counterfeit- 
ing a ballot paper. (5) Unauthorized erpenditure. That exptmditure 
which is not authorized in writing by the election agent. 

Illegal practices include paid conveyancing, advertising, and 
hiring, without authority, eommitti'e rooms ; voting withoiit quali- 
fication ; false statements made about oandKhites ; disturbance of 
public meetings between the issue of an election writ and the return 
of the election ; printing, publishing or posting any bill, placard or 
poster not bearing on its face the name anil addre.ss of the jirinter 
and publisher ; illegal proxy voting. Heavy fines and withdrawal 
of the right to vote or be a candidate are Mttached to these ollences. 

The expenses of the candidates were limited by the .A.ct of 188:5 
and now, after the pas.sage of the Reform Arts of 1918 and 1928, 
stand at M. per elei-tor in a borough constittiency and tirf. per elector 
in a county constituency. 

In practice there is little corruption of a serious Tiaturc at election 
times. But neither law nor custom liave stopped the practice of 
‘ nursing ’ a constituency, that is. of treating in the form of enter- 
taimnents, excursions, municifwil gifts, and so on. from the time of 
‘ prospective ’ candidacy until the election period, as legally defined, 
has commenced. This practice still causes a non-rational bias in the 
election results and in party membership. Further, then* is no easy 
means of inspecting whether the agents’ n-turns are a true account 
of all that has been spent. A coastituency is a large place and it is 
difficult for either the state or opposing parties to appoint officers 
who can light upon anything short of flagrant cheating. Nor are tlie 
parties as severe with each other as theoretical reasoning would teach, 
for though upon proof of charge, the reward is the gift of the .seat to 
the opponent, a denouncer risks unpopularity, and it may be con- 
sidered as an unsportsmanlike attempt to evade the judgement of 
the electorate ; and mutual tolerance on such matters is not seddom 
preferred by party agents. At any moment some workers may 
do an unwise and unauthorized thing and bring the law upon his 
organization. 

The main evil from which British elections now suffer is the unfair 
contribution of motor-cars and the occasional payment of party 
workers. Motor-cars are lent by friends to candidates and they 
appreciably benefit the rich candidates.^ 

Then there is the pressure which is not sufficiently perceptible or 

* Of. the diReumiimH of thu Hiihjoct in debntoH on the KliTtornl Ui-form Bill, KKtl, 
Parliamentary Debatee. 
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fixable for prosecution. Tradesmen are intimidated into putting 
posters into windows — but who can litigate upon a smile, a wink or 
a gesture ? Agricultural workers, in particular, have not yet lost 
all fear of being dismissed from their jobs if they do not vote right. 
Canvassers of rural constituencies are full of anecdotes of these efieo- 
tive, relies of h'lidalism. and everywhere the system of large estates 
and agriculture hired labour is accompanied by moral conservatism. 
A final point. There is no penalty for the use at elections of 
the Union .Tack on j)o.sters or unfurled over vans and speaking 
platforms. In France, neither white nor tricoloured paper may be 
used for placards because the former is reserved for official com- 
munications and the latter is the official colour of the Republic ! * 

The provisions of French law relating to electoral procedure are 
not vitally different from the Kngli.sh. The first serious attempt at 
.statutory regulation of eh'ctoral behaviour came with the Organic 
Decree of '1 February. 18.52. on the Election of Deputies to the Legis- 
lative Hody. a decree following close upon the c.stablishment of 
universal suffrage and Louis Napoleon’s cou-p (Velal. Until that time 
a few disposition.s of the ])enal law servi'd to throw into relief the 
normal cu.stom of electoral corruption ; it couhl do little more, for 
the governments which managed France for the con.stitutional mon- 
arc'hy were thcm.selves the supreme corruptors, their success being 
quite assured by the paucity of the electorate, and the firm centralized 
grip over local administration.* Nor have the governments of the 
Third Republic been at pains to <livest themselves of the electoral 
succour obtainable from tin* local officials -the prefects and the 
mayors in particular. In the early years of the Republic, the pres.sure 
of the government on the prefects and the prefects on their subor- 
dinates was enormous. ' Neutrality '. .said one Prefect in a declara- 
tion to his staff, ‘ is hostility which attempts to hide. As for me. I 
cannot be duped that way. 1 .shall unmask it when I come across 
it, and mete out justice every time I can." * Governmental pressure 
still persusts, especially in the constituency of a Minister, and through 
the practice of the distribution of administrative favours, like grants- 
in-aid. I'lVi favourt'd candidates and members : but, on the whole, 
the amount and intensity of governmental pressure is now quite small. 
It is clear from contested elections that much petty corruption still 
occurs, the main forms being an increase, promised or actual, or with- 
drawal of, poor relief, considerable intimidation of leaseholders and 
labourers in agricultural areas, banquets held between the two ballots, 

* iSec IVrn-, TniUr tlf Droit Doliltque ft ParUmrnlaire. Vol. I and Supplement*, 
1919 and 1924, Chap. IX. Du Crimen et Ih'Utn £leeU>raleii, and the full text in Duguit 
et Monnier, Len Conntilotioim et ten Pri»ciitalen Lmin Politiquen di la France^ p. 280 ff, 

* Weil. Lea Sleetirma Ligialatina depiiia 17S9 (Paris, 1895), gives a good though 
brief account of the development of Kreueh electoral law and manners. 

* Ibid., p. 231. 
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food and drink given to eleotozs who oome from far away, small gifts 
of money, drinks on a large scale (the French form of canvassing) 
promises to bestow upon the constituency the whole or part of the 
pailiamentaiy salary, threats to stop a pension, and in some con- 
stituencies, systematic distributions of goods and money. The laws 
of 30 March, 1902, of 29 July, 1913, and 31 March, 1914, extend the 
scope and detail of the previous rules and make the penalties much 
more severe. But organized ecclesiastical pressure, very powerful in 
the rural districts, has not been overcome. The electors themselves 
are in many places always on sale. They enjoy the turbulence of 
the campaign, and are imposed upon by pageants.^ 

Two innovations designed to produce equality of opportunity 
among candidates and to reduce election expenses were passed, one 
before and one just after the War. 

The law of 20 March, 1914. regulates placarding, and that of 1919 
the free postage of circulars. 

The reasons leading to the laws on placarding were ; to stop 
candidates from swamping each other’s posters by over-posting and 
destruction, a practice which the law hod attempted to regulate with- 
out success ; to reduce electoral corruption by means of excessive 
payments to bill-posters ; to reduce expenditure generally ; and to 
reduce the bought competition which poorer candidates must face, 
this, the egalitarian motive, being the strongest. On the whole, can- 
didates for the French Chambers are poor men, they do not and can- 
not usually spend much on an election campaign, a large number are 
outside the parties which can afiord to give help, hence the importance 
attached to equality. The administrative circular accompanying the 
text of the law runs : * 

‘ It (the Isw) proposes, by reducing electoral expenditure, to equalize os much 
as possible the means of propaganda which the different candidates may have 
at their disposition, in the course of the same electoral campaign and in the 
same constituency, and to prevent the wealthier from benefiting over their 
rivals by material advantages which hitherto have placed the poorer candidates 
in an unfavourable position. The legislator desires that, in placarding, the 
contest shall take place with equal weapons.’ 

The law applies to all elections— for the Chamber of Deputies, 
the Senate, local government bodies. No posters may, during the 
electoral period, be placarded anywhere excepting on special places 
reserved therefor by the municipal authorities. On each of these 
boards, each candidate, or list of candidates, receives an equal surfaod. 
In order that there may be a proper distribution of boards through' 
the constituency their number is regulated according to the size of 
the commune. A minimum of five in commimes of SOO and less is 


‘ Cf. A. PUenoo, Lta Mesun dv Svffntgt Univentl ,'Bk. 11, Chap. I. 
> 21 Uorah 1914 ; Fiern, 111, 2 88 footnote. 
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pieBciibed, and then the number rises degressively as the communes 
increase in size. There is a categorical prohibition on placarding 
otherwise, even when it pretends to be an industrial or commercial 
advertisement, or a letter addressed by a candidate to one of his 
supporters. How careful legislators must be is shown by an amend- 
ment which the Senate made to the bill presented by the Chamber. 
The Chamber provided for ' special sito.s and an equal surface . . . 
to each candidate ’. But this could mean each candidate or list being 
given a site, so long as the area was equal, but in different places in 
the constituency some prominent, others unfrequented.^ Hence 
the Senate’s amendment whereby posters appear equally on each and 
the mine site. There is this advantage to the electors, that a com- 
parative study is thus possible and, however little this is, the states- 
man cannot despise small mercies. No single reform ever yields very 
much. 

The law of 25 October, 1919, provisionally regulated the distri- 
bution of circulars or election addresses and ballot papers, and it was 
made permanent by that of the 21 March, 1924. This law was the 
result of a confused struggle to secure a diminution of candidates’ 
expenses, and, if pos.sible, to cause the State to take over some part 
thereof. A bill of July, 1912, voted by the Chamber, had even trans- 
ferred to the state the printing and distribution of ballot papers and 
one election address for each elector. But the Senate killed the 
proposal. The project was taken up again in 1919,® but was reduced 
to that of a sharing of expense between candidates (each to pay a 
flat rate) and the State. 'The law finally arranged for a land of co- 
operative printing of ballot papers and one circular per candidate ; 
management is by a committee composed of the candidates (or their 
agents), presided over by the president of the civil court, and helped 
by postal directors and judicial official. Envelopes are provided by 
the Prefect’.s office ; two ballot papers and one circular of limited 
size are posted and distributed free of charge. The commission then 
charges the candidates with their share of the cost. The benefit of 
this law is simply to reduce costs by the cheaper price of joint printing, 
and the free distribution. But outside this, the candidates may spend 
as much as they like on their candidature. In fact, the restrictions 
on placarding, and the saving of money on postage, have simply given 
rise to more expenditure upon circulars and meetings. (In England 
every candidate may send one electoral communication to every elector 
free of postal charge.) 

* See Report, Orouwier, 9 Much 1914. Chembte dee Deputes, and Berard, rappor- 
teur in the Sraiate (Senate, 3 March 1914) : ' All boards resetred for candidates must 
he side by side, in order that the electors may compare their “ profoesions of faith 
It would be arbitrary, unjust and disloyal to be able to sacritice one candidate to 
any other by the location id the hoarding sites.' 

* Law of 12 July 1919 (though without the original clause). 
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U.S.A. The law relating to electoral purity in the U.S.A. foils 
into the two divisions of Federal and State regulation. The Federal 
authority has no jurisdiction excepting over electoral organizations 
which cover more than one State. Thus State and municipal elections 
are outside Federal, and only within State jurisdiction. Where 
possible it has been attempted to prevent any mutually destructive 
legislation, though careful scientific co-ordination has been no more 
than occasionally mooted. 

Federal Law is now 8umme<l up in the Federal Corrupt Practice 
Act of 1925.* which codified and expanded acts passed in 1907, 1909, 
1910, 1911 and 191H. Before 1907 * the only law treating of corrupt 
practices was the Civil Service Act of 1883, which regulated political 
assessments, and several other incidents of the spoils system. 

The broad features of Federal regulation are ; 

(1) National banks and corporations organized by Federal Law 
may not contribute money in connexion with elections to any political 
office; nor may amj corporation contributi' money for elections of 
the Federal legislature and executive. Penalties of fines and inipri.son- 
ment are established.® 

(2) All contributions and disburscuiients made to influence elec- 
tions of representatives to Congie.ss must be publicly declared. The 
treasurer of a political committee rei-eiving and spending money must 
file accounts before and after the election. The original law of 1910 * 
enacted only a declaration within thirty days after the election, but 
this was to make any but the most corrujit receipts and expeiiiliturcs 
of no effect in revolting public opinion, for between one election 
and another the public is notoriously forgetful. The law originally 
affect«l only political committees ; or. other than these, persona, 
firms, associations or committees .spending fifty dollars or more ; 
but not canddnles. Thus candidates’ expenditures were not 
regulated. Further, expenses for travel, stationery, postage, writing, 


’ J’ostal halarj Increase Act, Title 111, h'liliral SUiliitui Aiiiiolital, .'iii/iii. J’aiii 
phlrl, April, l<l2fi 

■* It ahould be noticed that in 1!KI7 (ConarrHaional Keeurd. 3 llee., p. 78) liiaise- 
volt made a siifrHcvtion on the hno of FTenefa pailiamcntary o|>iniuii we have aln'OiK 
noted — ‘The need for l lUecting large tani]iaign funds would vaniah if Congreas 
provided an ap)jropnation for the proper and logitimate expeiiRea of each of the great 
national partieii. An appropriation ample enough to meet tho nereinity for thorough 
oiganization and inachmery, which roquire a large rxjN'ndituie of money. Then the 
atipulation could be made that no party reeeieing campaign funda from the TreaHUrj 
ahould aec<‘pt more than a fixed amount from any individual subsenlier or donor , 
and the noeeeaary publicity for reeeipta and ex)a-nditure eould without difficulty 
he provided.’ 

• By the f^w of 1807 (tLS. Staliilff nl Lari/r, 34, 814) eorporatiana bceame liable 
to a fine not exceeding 5,000 dollars ; any officer or director consenting to the con- 
tribution could be fined not in excess of 1,000 dollars, or imprisoned for one year 
(maximum), or sustain both penalties. Cf. Bikes, State and Federal Corrajd-VraLltce* 
Regulation, Durham, N. Car., 1928, pp. IBl, 192. 

* 26 SteUutes at Large, 822. 
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printing and distributing letters, circulars and postcards and for 
telegraph and telephone service were exempted. A very large 
amount is spent on these items, and if the intention of the Act was 
to limit expenditures, this clause provided an opportunity of evasion 
by dishonest classification and diversion of expenditure. In 1911 
the law was made applicable to the re<-eipt and expenditure of money 
by the candidate, and by limitation of the amount which might be 
spent. Further, it was enacted that both treasurers and candidates 
were to file their .statements of t-xfienses before as well as after elec- 
tions. The upward limit of a candidate’s expenditure was put at 
5,(X)(l dollars for ‘ nomination and election ’ for Representatives, and 
10,(KH) dollars for Senators. But p<-r.sonal expen.ses and expenses on 
objects previously exempted were not to be reckoned. 

(5) In 1911 and 1918 the law was directed against the promise 
of offi(!e, money, or ’ anything of value ’ in consideration of votes or 
abstentions in (‘lections. The filed declaration was to include whether 
or not promises of apjtointment had been made. 

(4) The Act of 1925 cau.sed the law to cease to apply to primaries 
or (jonventions.^ It only applies to general elections. Expense 
statements have to be made three -times at intervals of five days 
before the day of election, and also after the day of election, within 
a jieriod of thirty days. 

Oaths or affirmations were to attest the honesty of the state- 
ments, an attempt thus being made, as in so many proceedings 

‘ Tlir oon<ititutionnlit\ of tin* law appluable lo ]>nmRrH’< ami conventions 
nroso in fho famoMs tan* of Sni'h»rrtt (11^21). 210 L\S. 232, in which 

tivv jiidv;i'S againat four maintaimHl that primornR and roarfitltonE li'rrr nuf efectionR 
lit th< (»/ thi CohMit*>tuni. NewlM'iry had (onduitcd a }»riinary campaign in 

Michigan for noiiiinatioii a> V'S. Senator. The Miciiigan electoral law, applicable 
by the cluubc in the Fctlcral Statute, running: * Xo candidate for Keprcbcntativc in 
t’ongreas *»r for Sciiat<*r <if the Tnitcd States bhall give, contribute, expend, use or 
proinixt', or cau.se to Ik' given, <'«)ntrihuti*d. e\p4'nded. uM.»d or promisetl. in procuring 
iiirt noininatioii and oU*ctuiii, an\ sum, in the aggregate, in excess of the amount 
which ln‘ may lawfully give, contribute, ex|iend !>r promise under the laws of the 
state in which resides . . .'—allowed an e\}ienditurt> of one-quarter the annual salary 
of a Senator, that w I.KTo dollars. It wa^ pitivcd that dollars had lieen 

spent in the canii>aign. 

Justice McKenna huI(m 1 with the majority not on the ground> that primaries are 
not elections wnthin the scihh' of Art. I, 4 of the Constitution, hut that in 1911 when 
the Art was passed the Congn'Sb had lui p<»wer over senatorial primaries, hut reserved 
the question w’hether it would have had if the Act were jiassed after the ratification 
of the 17th Amendment (1913) making the Senator Mihjivt to din'ct elcx'tion by the 
)N‘<iple. 

This is a quwr cas»» of judicial casuistry. 

Justice Melleynolds (majority) held that * If it lie practically true tliat untfer 
present conditions a dosipiaU*d candidate is necessary for an election {ih*n recoUfcUng 
Aiiwse//)— a preliminary* ther«*to • nevertheless his st*l«*tion is m no real sense part 
of the manner of holding the eiwtion. Tliis does not dt'ptmd mion tlie scheme by 
which candidates are put forwnni. Whether the eaiuUdate lx* offered through primary, 
or convention, <ir jietition. or request of a few, or as the result of his own unsupportra 
ambition, <hH*s not directly affe<*t the manner of holding the election. Birth must 
precede, but it is uo part of either funeral or apotheosis. . . 
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trf State, to seouie the truth by a special, if not a snpeniatitial, 
sdflmiuty.i 

How have these laws worked ? Let us consider, first, the group 
of rules designed to obtain publicity, for these seem to be the prin- 
cipal contributions of American law and experience to democratic 
government. Statements are filed and sworn to, as required. Not 
to do this is too obvious a breach of the law. Other committees, 
not political, yet afEected by the law, are sometimes recalcitrant, 
owing partly to ignorance and partly to their alleged honest belief 
that they are not affected. Thus, for example, the great champion 
of obedience to law, the Anti-Saloon League, did not in 1920 file its 
statement.^ 

To have filed a statement is, however, not necessarily to have 
told the truth. For a clear disclosure one needs either a vehicle of 
publicity which travels everywhere like the Press, or some special 
officer to examine the accounts ; and, in any case, an appropriate 
form of accounts to reveal and not mask the true facts. None of 
these requirements exists. For clerks of Congress merely receive the 
statements and file them away— they arc not prosecuting officers. 
Nor have the opposing parties a real incentive to candour and chal- 
lenge, for they do not, as in England, automatically obtain the con- 
tested seat if the guilty party loses it. It is not required that the 
Press shall have all the accounts ; and journalists only dive into them 
in order to bring up enough mud to sully their rivals. Neither govern- 
ment nor citizens have arranged to let daylight into the accounts, 
collectively and comparatively. And, if they did, the rays would 
fall upon a maze and tangle of figures impossible of interpretation. 
We have already shown that the State can only succeed if it follows 
the technique of the particular thing it seeks to regulate ; and, in 
particular, we remarked that a vital part of the German Works 
Councils Act of 1920 was rendered null by the failure to prescribe 
a form of accounting which should make Balance Sheets revelatory. 

> Indeed U their elertoral and parliamentary eloquence w any index to the state 
of mind of an American politician, their oaths must have been as awful in effect as 
round in suhetanec. For no politicians in the world have God upon their lips as 
often as the Americans. 

* Law of 1910 ; ‘ The term political committee under the provision of this Act 
shall include the national committees of aU political parties and the national con- 
gressional campaign committees of all political parties, and all committers, associa- 
tions or organizations which shall in two or more States influence the result of an 
election at which Representatives in Congress are to be elected.’ 

The decision of the Supreme Court (In re Anti-Saloon lieaguo of New York, 198 
N.Y. Supp. 605, 1923) was as follows : ‘ Many activities in connexion with elections 
are educational, but their motive is to effect the result, and to aid or defeat can- 
didates or propositions submitted for a decision by the ballot-box. When monqy 
is received for such purposes, the law requires publicity to disclose its source and 
amount, and to test the sincerity for the public good of the means and propaganda 
employ^. The law is predicatM upon the truth that publicity will never hurt a 
good cause, and has destroyed many bod ones.’ 
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Thifl l^e goveimnent of the n.S.A. have neglected to do ; and perhaps 
it cannot be done with entire efiS.cieDcy. The result, then, is a Tnmia 
of items with figures which no one can fully understand, and which 
therefore are encouragements to lies. The best authority on this 
subject, after an extensive first-hand investigation, says : ‘ The 
accounts are worse for some years than for others, but in no year 
do they measure up to even low standards ; and therefore to a con- 
siderable extent they defeat the very purpose of the law.’ ^ Further, 
when ‘ receipts like the benefit of a page in a newspaper, or expenses 
of printing, are contributed by apparent outsiders, these are not 
indicated. 

No accounting at all is required for expenses in the period between 
elections. This is similar to the law in all other countries, and it 
shows that the law has not yet overtaken political practice. A crafty 
means of evading the law has been discovered in the practice of over- 
spending the amount received, so that there is a deficit. The deficit 
is afterwards covered by undisclosed contributions. Lastly, the 
amounts spent by the state and county committees are not filed, so 
that a vast amouut of expenditure is not regulated and published by 
the Federal authority, although it would seem to have the power to 
do so.® 

All in all, the statutes have failed to have an appreciable efiect 
upon American practice. There is neither restraint in expenditure 
nor truth in tlte statement of its sources and destination. Such laws 
may make politicians cither reform or hide ; and American politicians 
have preferred to hide. Yet there is some restraint, and the spirit 
of the law establishes a standard, and the notion that there ought 
to be a standard, and this is not without value. The spirit of par- 
tisanship is stronger than the sense of state ; and the vast apparatus 
of party requires an extent and quality of supervision to which 
American citizens have not yet awakened in sufficient numbers. 

The states have a longer history of continuous occupation with 
electoral corruption, and many have gone along paths quite unfire- 
quented by European nations in their attempts to purify electoral 
operations, not that they are anywhere more effective than in the 
Federation.* 

(1) Publicity of accounts before and after election is adopted in 
many states. But in some there are no official forms ; where they 
exist they are sometimes not drawn with adequate detail ; in other 

1 Pollock, Ports Campaign Funit, Now York and London, 1926, p. 190. 

* Cf. ibid,, p. 218, footnote, for cases cited. Since in the solid South the elections 
are unoontested by Republicans the important expenditures are those not on the 
seneral elections but on the primary elections ; therefore, the primary election expen- 
diture being unregulated, the election expenditure in the Southern States is unregu- 
lated. 

* Sikes, op. cit., passim. 
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places, as in Maine, they begin to become revelatory by their classi- 
fication or the attempt to difEerentiate clearly between ante-election 
and post-election declarations by coloured papers; as in West 
Virginia. 

(2) The filing of statements w confined to a period not too long 
before the election, and New Jersey forbids the receipt of contribu- 
tions later than five days before the election, when people are so 
excited that publicity of accounts loses effectiveness. In some states 
the declarations become part of the permanent records, in others they 
are held for as long as four years. As to the effectiveness of these 
provisions the story must needs take a sad turn. A very large pro- 
portion of returns are filed (Pollock siiys. 8.') per cent.) ; but their 
untruthfulness is shocking, and can only with difficulty be reconciled 
with the commandments taught in the great moral institutions like 
the Y.M.C.A., the Methodist, Baptist and Wesleyan Churches, to 
which so many .American citizens belong. Pollock's judgement ‘ is 
conveyed in a string of condemnatory phrases : ’ four-fifths perjury ’, 
‘ carefully sophusticated, and income ta.K evaders have no monopoly 
in juggling figures ‘ a travi^sfy on the word publicity to say that 
the statements serve to inform the pubh*' vague and uninform- 
ing’ — ‘the W'ord “organization” covers a multitude of sms’ — 
“‘services” is simply indispensable, and " advertising ” sometimes 
means " speaking ” 

(3) States have, therefon*, been compelled to go furth(>r. Some 
have public officials to review the accounts anil report delimiuents. 
Some have gone even further. Georgia and New Hampshire require 
publication by the candidate in two newspapers of geiieral circulation 
in the state as well as the usual filing. In Montana, Nevada and 
Oregon the accounts are marshalled in the annual report of the Secre- 
tary of State, In Nevada and Oregon parties and candidates must 
hold their accounts open for public inspection, and must notify rival 
candidates and parties of their revenue and expenditure. Such 
means of pressure upon conte.sfants are of greater efficacy ; for 
though the tendency is to hide, it is easier to hide from a public officer 
than from a rival in one’s own trade. The only obstacle is that a 
‘ truce of God ’ between rivals of equal villainy may defeat the law. 
Yet there is the certain gain that the law gives the more honest can- 
didates a weapon which costs them nothing, and which nuiy win 
them a good deal if they are vigilant. 

* Op. cit., p. 240 ff. Cf, Sik<“i, op. c-il.. Chap. V : ‘In Irving to rca<-)i an answer 
to this question inquiry was made of thr attomry general of earii of thn states if 
ho thought such lavrs had proved themselves rflicarinus m his state. Thirty-six 
replies were received. The answer in all but live eases was that these laws had pro- 
duced good roaults and had done much toward the elimination of undosirablo prae- 
tices in connexion with elections ’ (p. 14{>). Note pp. 14U, 147, in which the author 
expresses unfavourable opinions regarding the value of the laws. 
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(4) Limitation on expenditure is very common, but is evaded (a 
usual limitation is by percentage of the amount of yearly salary to 
be obtained from the office, a sum often quite inadequate, for a stote- 
wide election ).i Friends of a candidate spend what he is not per- 
mitted to ; tile exempted objects of expenditure arc precisely those 
upon which much can lie spent ; if no single contribution of more 
than 1,000 dollars is permitted (as in Nebraska), then it is easy to 
ascribe part of the bigger subscription tf» any name taken at random.* •* 
The politicians are merely embarrassed for a time. Nor is this all. 
American exp<*rienoe has shown that limitation of the total spent is 
not so effective as limitations of expenfliturc on special items which 
are deemed improper. The success of this, however, depends on the 
practical ease of detection, and upon the difficulty of proper audit 
where money spent upon one object is wrongly classified. 

(5) Several states forbid expenditure on election day. North 
Dakota even forbids electioneering on that day.® 

(0) The sources of campaign funds arc restricted : corporations 
being forbidden to contribute, and assessments of public officials are 
prohibited. Further, careful distinctions are drawn between political 
and other committees and their rc.speetivc rights clearly .stated. The 
intention is to reduce the agencies of expenditure and propaganda 
and thus concentrate responsibility.® 

(7) A general requirement is that all political advertisements must 
be plainly distinguished by some such legend as ‘ Paid advertisement ’, 
with a statement of the cost, the name of the candidate, and those 
authorizing the advertisement, and the name of its author.® News- 

* Of. Suit, op, oit., p, 510, : GoMTnorV Salan 7.5W dollars; 10 

|)fr ernt. -750 doUur'< ; uixm nf (oiivtitucnev, ; ^ole^8, 300,000. 

rf. iikt* p. 5:21. 

^ Thf liilo Profcsmif Vu'itu .1. WcM. of Stanford rm>c*rtnty, s()ent htmrs showing 
nn* liDw iiigonioiis laits i«iuhl avoid attempt^ to make them hoiU'st. and 

enlarged on tin* that with vwry law nut inrrely whh w literary wn founded, 

hut ttNo a clever real one. 

•* Brook'*, op. eit., pp. 34t> tl. 

* K.g. I’lah il’oUoek, op. i it . pp. 251. 252). 

* Brooks, op. cit., p. 34»i. ('f. akti Siki*'*. op, eit., ("Imp. IV ; ‘ Twenty state,®* have 
decided that the reading puhlic iuii'*t U* informed concermng w'hat it* jiaid political 
ailvertihing and have (Htsaeil law'* that tint* material must lie marke<l "paid ad\’er< 
tis(*tneiit'\ This deH^matioii will "how the voter that he i< not n>ading an unbiassed 
dis<‘Ur*!tioii of a political platform <ir of a candidate''^ record’ (p. 01). . . . *Four 
HtaWH have made it unlawful to cir«*iilate campaign literature redeeting on a can- 
didat<*'K ('haracter, integrity or morality. North Carolina has declared it illegal to 
piibliah or circulate false denignt*»ry charges agamst candidates' (p. 92). ... ‘A 
Minm^ita statute provnlt's that it hhall be a misdemeanour for any person at any 
plait* on the day of a priiunry or election to cm*ulate or distribute, or oause to be 
circulated or distributed, any cHin|»aigu cards, placards, or campaign literature 
any kind whatsoever (Gent. Stats., 1923. Si*ct. 551) ' (pp. 94, 95). . . . 

Before tho passing of a * Statute forbidding the purchase of newspaper support', 
the Vermont Supreme Court said ; * A newspaper is understood to present the views 
of aomo one uonnecied with its management ur views deemed consistent with some 
M'ttUHl policy, and has a patronage and inHuenee which an* duo to that understand- 
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paper support may, in some places, not be purohaaed. This seems 
to be generally obeyed. ‘But what is the constitution between 
friends ? ’ Pollock’s conclusions are not optimistic ; he speaks 
of general agreement that the laws on campaign funds are of little 
use ; says that bribery laws are efiective, limitations of expenditure 
innocuous, corporate contributions largely prevented. 

‘Speaking generally, the whole tendency of ntate laws on the subject is 
toward raising the moral law of elections, and it can hardly be denied that 
they have not been of considerable v^ue in this respect. They have been 
largely instrumental in producing bettor political conditions to-day and no 
amount of criticism should permit this fact to be covered up.' ‘ 

Their efficacy, such as it is — and that an improvement has been 
caused is attested by a number of independent observers* — rests 
upon two grounds wffich issue dircctl}' from the democratic theory ; 
jBist, that the citizen has the right to know what is being done in 
government, and that he has the right to revolt on the basis of this 
knowledge. In Germany the law relating to the sincerity of elections 
is mainly embodied in the criminal code, but there arc further rules 
in the general electoral law, the laws relating to meetings, Press and 
the secrecy of the ballot. We are mainly concerned with the contents 
of the criminal code.* These are general and short, and their efficiency 
has necessitated parliamentar}' construction and appUcation, especially 


ing. Ab long as the editorial column ih relied upon as a public teacher and adviser, thcro 
oan be no more dangerous deception than that leaulting from the Hccrcl purchase 
of its favour. We hold tliat the contract ... is contrary to ]iublic (loUcy, and 
therefore void ’ {Lieingtlmie r. Pagt. 74 Vt. 3»C, 1002) (p. !)7). 

The State court of ()lii<i also licid : 'The newsiiapiir is an ini|H>rtant factor in 
moulding public opinion, its patronagf- largely depends u]x>n its advocacy of policies 
oanotioned by its readers. ISy reason of its high {Hwition in our political economy 
its views on questions of private and pubhe murality are stamiH'd u|M>n the indi- 
vidnal. Often it does the letter's thinlung, and very often its editorial pohcics iind 
expression in the voter's ballot. The puliiic policy, therefore, would require that 
its conscience conld not bo subject to liaricr, especially on those questions aSectipg 
the electorate. Buying its ncutrabty on election issues is ns roprehensilile as a pur- 
chase of its active editorial policy ’ (AliUtr v. Olockner, 1 Ohio App. 141), 1U13) (p. 118). 

With the idea of giving publicity to such ownei^ip, Minnesota and Wisconsin 
require a statement of the ownership and control of any newspaper by a eeiididate 
or party committee to lie filed with a state official (Minnesota, Uen. btats., 1913, 
M9; Wisconsin, State., 1917, c. 12, Sect, 14). To give other candidates an oppor- 
tunity to answer attacks, it is provided in Florida that if newspapers publish an 
attadc on a candidate equal file space mnst be granted this candidate for a reply 
(Comp. Laws, 1914, Sect. 3841 v.v.) ’ (p. 99). * Quite a number of states have gone 
further than the mere regulation of campaign literature ' (p. 100). 

‘ In Oregon twelve words stating the measures be especially advocates are to be 
placed on the ballots opposite the candidate’s name (Laws, 1920, c. 3979). It is 
apparent that little benwdal results can be expected from the placing of a few cam- 
paign slogans on tiie ballot, and, of course, with the long ballot generally used, it is 
out of question to allow more to go on it ’ (p. 101). Cf. Brooks, op. oit., pp. 348-iSO, 
473-6, on publicity pamphlets. 

* Op. cit., p. 269. 

* mooks, op, dt., p, 362 ; Sikes, op. cit., pp. 246, 247. 

* 6 Abscfani^ A^, 107 ff. 
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siiioe the claiues of the ciimiiml law were before the Bevolutioii of 

1918 not seldom violated bj the administrative authorities acting 
under the orders of the government,* Whoever prevents a person 
from voting, either altogether or for a specific person, by a criminal 
act, is punishable with &om six months to five years’ imprisonment. 
Officials employed in the collection of ballots or registration and 
intentionally producing a false or corrupt result are punishable by a 
week to three years’ imprisonment ; others committing the same 
crime are punishable by imprisonment up to two years. The pur- 
chase or sale of votes is punishable by imprisonment of one month 
to two years — it may entail the loss of civil rights : ‘ purchase or sale ’ 
here includes material reward of any kind. Occasional gifts of beer 
are apparently not penal, but to swamp the constituency in beer is 
to invalidate the vot<‘8. However, where it is usual to provide free 
beer at election meetings (fairly common) regard must be had of the 
custom. The spreading of false defamatory facts about candidates 
is not a punishable electoral misdemeanour, whether actionable in 
the courts or not. Votes which are attended by improper practices 
are in some cases withdrawn from the total polled by the benefiter, 
and in other cases ascribed to the victim. 

Systematic falsification entails the nullification of the election. 
Neither law nor practice limits the amount of money which may be 
spent in elections by either candidate or party (providing the articles 
of the criminal law are not violated) ; nor does the law require the 
publication of campaign funds ; nor are there rules regarding the 
equality of placarding as in France, or the issue of publicity pamphlets 
as in various American states. Article 125* of the Constitution of 

1919 says that ‘ electoral freedom and electoral secrecy are guaran- 
teed. Details are to be settled by the electoral laws ’. This article 
has so far not been interpreted to include anything more than the 
law established in the criminal code (with which we have already 
dealt). And secrecy * is dealt with by the Reich Electoral Law of 
April, 1920, Section 27,* and the Electoral Order of 14 March, 1924.® 
It is not an inconceivable interpretation of the Article that freedom 
is not guaranteed where electoral funds are large and secret— yet this 
conclusion has not been drawn by the electoral court.* 

' By rirculani, ppraonalinterTvntionatnipptiDi^ and confrrenres, l>allot paperesent 
'ihrough recognizable ofKrial sources, etc., the use of ipintual intlarnce (by the officers 
of the Church). Cf. Bismarck, in Kocll ». Kpstein, Bumarck'n Stantsreeht. Cf. 
Hatechefc, ParUmtnttrnhl da ItruUrhm Kncha (I'Jlo), p. .WO If. 

* Cf. Nipperdey, Dir Qrvnirechti . II. 

* Cf. Kaisenberg, in Xipperdry. op. cit., II, 100 IT. 

* RO.Bl., p. 627. 

‘ KG.B1., p. 173. 

* For this of. Art. 31, and the commentaries of Anschutz and Poetzsch-Hoefftor, 
also Drath, Deis WeMprSfutigarfrhl bn dtr Rtithtlagnuahl (1927) ; also Kaisenberg, 
liir Kffktuprntnmg der Wablprdfititgtgfnrhl brim Jinchtlag. 
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The Cohesive Force of Parties. We have seen how political 
parties act upon the electorate and have thereby succeeded in learn- 
ing something of their nature. They arc organized bodies with 
voluntary membership, their concerted energy being employed in 
the pursuit of political power. Their cohesive force i.s, we sec, derived 
from a number of sources, fellowship, rhetoric, common festivities, 
material gain in the form of ' spoils ’. All these things are the basis 
of community among men and find their place in every community ; 
but a political party has yet another and decisive quality, that, of 
course, which makes it ‘ political ’, and gives a special character to 
all its other features. 

The special cohesive element of a political party which differen- 
tiates it from other groups and causes })oliticaI parties to tliffer among 
themselves, is their dogma of the Good State, and their desire and 
struggle for the power to realize its implications concretely in the 
institutions and behaviour of all. We have said that every mind is 
pregnant with a state ; and so is every party, for a party is but a 
collectivity with a mind, and a collectivity wliich is deliberately 
founded and perpetuated by minds especially con.scious of and zealous 
for the State whose seeds they bear. This is .seen in the lives of the 
men whose theories and actions have caused the foundation of parties, 
and in any analysis of the policies put forward by them in our own 
day. There are as many potential states -or ends for which human 
behaviour might be controlled— as there are human beings ; and the 
number of po.ssible parties, or parts (pars) is as great as the popula- 
tion. Nor is that all. Men differ so bitterly on these, postulates of 
political existence, differ spontaueou-sly, wnthout incitement, that they 
are prepared to cut short each other’s lives by death, banishment, 
or incarceration, by the seizure of their goods and the closing of their 
temples, if they sec the promise of the realization of their visions. 
Men are so alike, yet so different ; and even the closest friends are 
doomed to go their own lonely patlis as. with the passing years, the 
scrupulous mind scans the long succession of signs, engages itself in 
decisions and discovers the consequences, and ancestral tmdencies 
reach their individual maturity.* Existence is interpreted differently; 
the passions are not controllable to the point of abnegation ; and, 
in the end, who can validly deny any individual’s belief in himself, 
in his biological characteristics esiiecially i When all our reason- 
ing has accomplished its purpose of clearing away ignorance and 
false logic, and has placed before us for judgement the material 
divested of misleading trappings— judgement still gushes freshly and 
individually, and threatens to urge us off upon a separate path, or 
to stay and insist that everybody else is wrong and ought to do 
right. 

^ Of. Jofliafa Hoyco, The J^hiloftopAp of 
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If, then, there are ao many unique selves, why are there so few 
states and so few parties 1 It is because whatever the power of mind, 
the energy of body, the strength of passion, of any single human 
being, accomplishment is impossible without the joining of forces. 
It is remarkable, indeed, to what an extent individuals and groups 
have sunk their difieiences in order to unite for certain purposes. 
The most powerful of all cohesive forces are those which have promised 
men the possibility of enjoying their diSerences without molestation 
— Order and Freedom. But there are many others, as wc shall see, 
some being but special applications of these, others of equal status 
in human nature. Their proportions and interweavings, the scope 
and manner of their application to the pecuhar environment and web 
of human relations and institutions, are the matrix of the state, and 
it is for the moulding of this into law that men cohere by subordin- 
ating loss important differences to the more important similarities, 
failing, however, into hostile parts, or parties, for the assertion of 
those differences which cannot be subordinated or privately enjoyed 
■without creating publicly hostile organizations. 

In the modern state the power to cause men to act and forbear 
is legitimately obtainable by securing an electoral majority. It is 
‘ for this that parties fight. We have observed them organizing, setting 
up candidates, preachi^, researching, in order to obtain that minimum 
of like-mindedness which will at least result in the casting of a vote 
for them, and, where possible, will result in permanent loyalty and 
co-operation, i.e. membership. We cannot say that membership is, 
for all who are members, a perfect fellowship. There is much, as in 
churches and clubs, which disturbs this. The perception of minor 
differences may be controlled, but it exists ; organization itself entails 
obligations like discipline, subordination, personal activity, the 
insolence of office, the spectacle of careerists who are in every action 
enemies to the cause, but indispensable as a means to its success ; 
ambition triumphs over devotion ; inherited monopoly over capacity 
— all the difficulties and trials of political life are as existent within 
the party as outside it. Between member and member there are 
differences, between the knot of leaders and the followers there are 
differences. One locality interprets the message in one way, and, in 
another, a variant is more pleasing. Yet there is one fundamental 
dogma informing all the members, strong enough in its appeal to 
m^e them into permanent offensive and defensive associations, to 
make them suffer and act, create and destroy, sorrow and be glad 
as one. This credo is discoverable in the general policy or aims of 
the party, in its programme, which is the application of the ^licy 
to immediate problems, in the history of its activity, which not infre- 
quently diverges into courses not inferrable from the aims or pro- 
gramme, in the attitude of mind of its philosophers and its pracUoal 
S8 



. Mi MODERN GOVERNMENT [ft. iv 

leaden. If we eketoh these things in each country we shall attain 
two important objects : a knowledge of the actual division and 
significance of parties in each country, and knowledge of the great 
present-day divergent philosophies of social and individual good 
through political action. 
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<e8 a royal visit to slum neighbonrhoods have a conswvative influ- 
8. The Crown, as the chief 83 nnbol of unity in Nation and Empire, > 
! imme nse importance in the Tory mind, at least on a par with 
^iuliament, sometimes transcending it. For, instinctively, the Con- 
servative is enamoured of national and imperial unity. There is a 
'trong element of co-operativeness which, though its object may be 
tricted, is nevertheless stern within its scope ; and this itself is 
ormded upon an ultimately irrational, quite mystic, devotion to the 
national community, the community of race and history. Of this, 
obviously a dynasty is an admirable symbol ; is, indeed, a part ; 
and it is understandable that though the origins of that dynasty may 
have been alien, and its accession bitterly contested by the forbears 
of the Conservatives of to-day, these facts should be ignored. At a 
certain point every practical thinker and leader becomes blind ; and 
did they not do so, they would be irrevocably lost upon the sea of 
doubt. Rationally considered also, Kingship is an cfiicient attraction 
for loyalty, for its hereditary origin impresses many and lends itself 
to the deliberate ascription of all those virtues to which most of 
us render homage. 

The ('onservative sense of Nationality is intense, and its most 
frequent judgement is that such and such a foreign country or sect 
is untrustworthy. It has faith in the superiority of the race to all 
other races, even its allies in war ; and belief in the superiority of its 
own political institutions and traditions, and in the mission of the 
race to carry out the civilization of other peoples, even against their 
will, and even with violence to the point of diabolical brutality. This 
feeling of nationality reveals itself in a glorification of all that makes 
for the defence or aggrandizement of the country ; a grandness con- 
sidered rather in a material and warlike light than founded upon 
artistic acliievemcnt. It shows itself unwilling to enter into foreign 
alliances and engagements except those absolutely necessar}' for the 
defence of what lies witliin the national boundaries. Empire is its veiy 
breath : for it betokens the potency of the race to extend its force 
and rule, and success gives the pre.sumption of high spiritual value. 
Yet even the Dominions and Colonies are not quite the homeland, 
not quite the county, or the town, the parish or the church which 
mothered their body and soul, and actually planted part of itself 
abroad, and still rules them from the ‘ homeland ’. Nothing quite 
reaches the proud level of the indigenous ; these are God’s own, 
destined to be right whether they act or forbear, are consistent or 
inconsistent, slay or give life, break the Commandments or keep 
|them. 

Nevertheless, noblesae oblige : the station requires sacrifices ; and 
'uational unity, which is the first foundation of national strengthi 
must be preferred to otiier goods ; one must submit to heavy taxatum 
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and not actually revolt ; one must see the House of Lords brought 
low in esteem by a crowd of newfangled peers and simply bite the 
lip ; one must see the Imperial services given over to natives and 
others no better, and bide one’s time — but the Nation must not be 
rent asunder. Yes ! The Crown itself must be constrained to the 
service of national unity, even when that means the forcible retention 
of an alien population within the State, as when the Crown vras 
dangerously counselled to use its veto power to overcome the Home 
Rule Bill. For behind all is the desire for dominion ; and to lose 
Ireland was a prelude to weakening the bonds of the Plmpirc ; more- 
over, how dangerous to national existence to have a weak, perhaps 
a hostile power, so near the English coasts ! It is right to divest 
others of self-government if it will cau.se you any danger. Now 
aliens are always a danger : they have strange philosophies, neces- 
sarily issuing from their queer racial composition. It is not wrong 
to regard them with a tolerant and patronizing amiability when they 
are useful and amusing ; after all, foreigners cannot be expected to 
know the English language or to understand English cu.stoms and 
‘ good form but they can be useful and amusing. Y’et if they are 
adequately kept on chains, or not taken really seriously, and if one 
is sdgilant to detect and destroy the signs of corruption and treachery 
- then use may be made of them. However, they should not be 
granted full rights of citizenship! 

The Established Church of England was from the beginning a 
Conservative institution —indeed, the battles of the seventeenth 
century were largely the outcome of di.sputes about its position. 
For the Tories it was their own special Christianity against that of 
Roman Catholics and all the forces of Dissent. It was an institution 
at once made by the Crown, and making the Crown : ‘ No Bishop, 
no King’! It was thoroughly national, had no commerce with 
dark foreigners like Jesuits, and saved many a foreign entangle- 
ment. It preached obedience, and while not too austere, had an 
eye for such proprieties as almsgiving and a proper respect for the 
gentry and the institution of the family. Its creed and organiz- 
ation could be controlled, they made no exacting demands. Property 
and livings helped the younger sons ; patronage brought political 
power ; sermons could be political addresses stressing obedience to 
all constituted authority when it was composed of Tory and King. 
Moreover, the parson was a permanent Tory election agent. The 
Test Acts purified the sources of power- politics and teaching— of 
Catholics and Nonconformists. 

It may be doubted whether the Church and its fortunes have 
meant very much to Conservatives in the last two generations. 
There are strong Churchmen in the party, as for example, the Cecils, 
but all Churches have lost much of their authority. The modem 



CH. XV] ‘CREEDS AND POLICIES OP MODERN PARTIES 519 

world has not ceased to be impelled by ideas for which it can ofier 
as little explanation as men who embraced the orthodox creeds, bat 
they are ideals otherwise orientated, and the Churches themsdves 
have diverted their own religious fervour into these new social quests. 
Acquisitiveness and sex theories have struck the pillars of the Church 
blows under which it reels, and altogether men’s spiritual venture- 
someness has in every direction escaped the narrow if divine channels 
of the Church.* Not many people are Tories because the Church of 
England calls them, or even b^ause the notion of an established 
Church of any kind is inviting ; but some, perhaps more than are 
to be found in the Liberal or Labour camps, feeling the essential 
impulse towards unity, stability, obedience and a reining-in of the 
errant forces of the human mind and body, favour the idea of estab- 
lishment — that is an official connexion between Church and State ; 
the Church to be tlie exponent of a doctrine with a religious sanction 
which shall stop dissension. Predominantly, still, the Church of 
England is (Conservative in its personnel and in the political tenor 
of its doctrine. 

The recurrent motif of Conservative policy has been the need of a 
privileged governing class ; they believe that there are people who have 
the skill and the right to govern independently of the popular will. 
From the end of Elizabeth’s reign they insisted that government is, 
of right, the King’s possession and. naturally, of the advisers he calls 
to his counsel. It is true, that following Bolingbroke, many argued 
that the King was to be a patriot, a philanthropist, but this is remote 
from the doctrine of government by consent, and has, indeed, been 
used to bolster up the most nefarious tyrannies, as, of course, it is 
the standing temptation to establish them. When the Tories cried 
out for Parliamentary reform— as they often did in the seventeenth 
and eighteenth centuries— it was to spite their Whig rivals by exclud- 
ing Dutchmen and Whigs from office by Place Bills, and, by shorten- 
ing parliaments,' to appeal to the people more often, thus threatening 
the hold of the AVhigs over Parliament and the Crown.* But when 
it came to any serious partition of political power with any body in 
the nation not sanctioned by long usage or controllable by wealth 
and influence, the matter was differently viewed. So fierce an opposi- 
tion was engendered that the country was all but wrecked, and, 
equally calamitous, the House of Lor^ all but swamped ! Reason 
and utility challenged traditions long accepted and pleasant for those 
with hands upon the levers ! A matchless and envied constitution 
was to be unbalanced ! The mob was to be let in, under the name 
of Democracy, and it was quite clear from the experience of France 

* ThiH posit ion was further exomplitiod when the divisions on Prayer Book Measure 
were left free. 

• Cf. Veiteh. op. eit ; Macaulay. HMorg of England. 
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tiut this meant disorder and a universal levelling I Property i^lf, 
no longer a stabilizing force, would be swept sway I ‘ I hold it as 
a TnftTim that every Government which tends to separate property 
from constitutional power, must be liable to perpetual revolutions ; 
for power will always seek property and find it.* But the Tories 
have been swept along by the tide of time and necessity, and in 1867 
they themselves forestalled the inevitable, trafficking time for popular 
gratitude. Yet they have followed, not led, the march towards 
universal sufirage : and with lamentations.^ They, also, are the last 
to accept the doctrine of the member of Parliament as delegate.* 
They are the last to assert the possibility of an enlightened democracy, 
and insist more than any other party upon the ignorance of the elec- 
torate and its unfitness to govern, and more, the natural impossibility 
of its ever being able to govern, since this ability is, apparently, 
derived from hereditary talent to be found only in the descendants 
of those who have so far enjoyed governing power.* This, again, 
leads back to a fundamental tenet- that there is virtue in heredity, 
more than a presumption, that he who is bom of socially powerful 
and wealthy parents has qualities above the average, rightfully 
entitling him to govern others. Therefore, too, the inveterate defence 
of the House of Lords, and the belated search for utilitarian arguments 
in its defence in an age when everyday facts, as well as biological 
theory and historical research, have spread the view that the doctrine 
of ‘ blue blood ’ is solemn nonsense.* Therefore, also, the disbelief 
in the right of self-government for other peoples ; especially those 
within the Empire who are too weak to enforce their rights. Not 
that the Tory is always wrong in this view — ^but he insists on it with 
much greater emphasis as an inevitable and irremediable fact, than 
do Liberals and Socialists. 

Other parts of this study have shown that in the nineteenth century 
men became increasingly occupied with the pursuit of a High Stan- 
dard of Living by new methods of production. Almost concurrently 
equalitarian ideas became widespread and social sensitiveness to the 
misery of the poor caused the commencement of a movement to 
establish a minimum of comfort, economic safety, security, education 
and health. IVhat was the Tory response 1 Two fundamentals were 
involved : Private Property and State Interference. Conservatives 
have been fierce defenders of private property, and this against the 
two main forms in which it can be practically attacked by the State : 
taxation and control of use. Conservative tax^on theory has 


* So, too, in ngard to Women’H SaSrago and the Age QualificaUon for voting. 

* Cf. G. Lowes Dickinson, The Dtvelojment of Parliament during the SineteertA 
Century (1896), p. 77 fl. 

' E.g. Maine, Popular Oovemment. 

* Cf. A. F. PoUara, The Evolution of Purliamait, 2nd Ed. (Longmans), 1986, Oiap. 
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tecognized the right of the State to take the least obtainable from 
^vate pockets, and has been the inveterate foe of direct taxation in all 
its forms, on income, land values and legacies. It has attempted to 
create a circle which is sacred from the reach of the State, for, as 
we have remarked, it will not have national unity and strength at 
any price ; and it has attempted to show, with some success, how 
the whole State suffers from the frustration of certain instincts, like 
acquisitiveness, and parental affection, by confiscation. It has ever 
been more friendly to indirect taxation, which tends to act degressively, 
and to put the burden on those who least can bear it. 

Further, it has denied the right of the State to limit the uses of 
private property.' It is true that a number of Tory philanthropists 
have devoted themselves to social reform *— early Factory Legislation 
being the first example of this, the promises of Tory Democracy • its 
middle period, and Widows’ and Orphans’ Pensions the most recent 
tribute. All of these subjected property to State control. But for 
the most part they were produced after a period of electoral and 
parliamentary agitation, not at all wiUmgly on the conviction that 
a measure of justice might produce a better England, but out of a 
spirit of charity, when that had become inescapable through out- 
rageous misery and parliamentary agitation. The theory was plain : 
no one has a right to demand these things ; it is better not to give, 
for this will sap the springs of individual enterprise and virtue, but 
if anything must be given, let it be given of charity and not of right. 
In our own day the defence of private property, which was once a 
principal tenet of the Liberals, has become vested mainly in the Con- 
servatives. They remain its adamant crusaders ; and this attitude 
is best seen at work in the problem of the coal industry, and in that 
of municipal and private industry generally. It has been found that 
the coal industry cannot attain anything like its full efficiency unless 
there is a reorganization which, by reducing competition and amalga- 
mating the private property miite of production and distribution, will 
avoid tremendous waste. Conservatives have been the constant and 
vigorous defenders of the inertia of the coal owners.* Their general 
attitude has been : the pits are private property, hence no one has 
the right to interfere with their management. They have denied the 
right of the whole community to control what is a substantial source 
of welfare for millions of fellow-citizens. 


' Cf. tho tierae insistence un the Usme Laws. The question of reform is oom- 
mented on by Direy, Law and Public Opinion in England, Snd £!d., London, 1914, 
pp. 87, 88. 

• Of. Dicey, op. eit., p. 220 ff. 

• Wilkinson, Tory Drmoeracy (1928), Chaps. 2 and 3 : Buckle and'Honeypenny, 
Life of JHsraeli ; and Sichel, Ditraeli ; CkurobiU, Life of Lord Randolph CkwMU, 

• CL Evidence of the Duke of Korthumberland before the Coal Industry Com- 
nUaskin, 1019 (Cmd. 390, Vol. II, Reporte and Mioutro of Evidenre, pp. 621-31). 
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The general attitude to municipal and private industry is much 
the same : it is, that the prospect of personal gain and loss best 
guarantees productivity to the community, and justice to producers 
and consumers. This is the rationalization of the simple disposition 
to say, ‘ Let me alone : this is mine, and you shall not touch it ! ’ 
This leads directly to the problem of State Interference, The Tory 
view is, ‘ The least, the better ! ’ Although at one time it was inter- 
ventionist, it is now the defender of lausez-faire. Most people who 
are well endowed with all that they want in terms of wealth, educa- 
tion. and pleasure, arc inclined to insist that they arc bettor left alone. 
It cannot be denied that Tor 3 rism is embraced and propagated by 
such people. They are not ungenerous in unprompted giving, that 
is, when they may do as they like to do ; but State command is 
anathema. Hence the Tory hatred of oihrialdom, which it calls and 
teaches others to call. Bureaucracy . leas competent than private 
people, usurpters, eaten up with routine, dangerous to liberties, extra- 
vagant ! Now all these things arc true in their time and place ; they 
are false as well ; but to the Tory they are an almost unchallengeable 
creed because officials are the instrument of State activity. Is the 
State, then, to do nothing ? The Tory does not hold this view. The 
State is to cstablisih and not to disendow a Church ; it may call, by 
conscription even, for the lives of its citizens when danger threatens : 
it must protect property --especially game on landed estates ; and. 
nowadays, it may by protective tariffs divert the whole natural course 
of industry and commerce in order that ‘ national ’ ends may be 
pursued, nor must one let the condition of the people sink dangerously 
low, nor ought one to give free play to disruptive tendencies within the 
State, like the Trade Union movement, nor permit the untrammelled 
advocacy of strange doctrines like Communism. 

For, after all, what is our destiny ? Is it not idle to imagine that 
any great improvement in the nature and habits of man is possible ? 
Surely all talk of Progress and Perfectibility, which has been the 
impelling force of so many reform movements, is vain { Human 
nature is, on the whole, drab and of poor quality. Needy, dishonest, 
unintelligent, and uiiteachable, it cannot be expected to scale the 
heights. It is enough if it can be led and controlled by the few natural 
leaders who arc born and have the acumen to discover and apply (for 
they cannot create or influence) the plain laws of humanity's being. If 
we can progress, it is plainly at a very slow rate ; any sudden movement 
in so complex a thing as Society— any movement at all— may cause 
the downfall of a system so delicately balanced. Mon are not easy 
to manage, they do not l[unfortunately) accept the necessary yoke 
cheerfully, and to cause them to hope too much is to cause them to 
break loose. All history teaches that what is, is, because it has been 
found good. To reform is to disturb, and to disturb is to break down 
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without the certain hope of buildine, not only anything better, but 
anything at all. 

a « 

Liberalism. The Liberal creed is more an amalgam than the 
Conservative, and this is easily comprehensible, for the party of 
conservatism and defence is not, like the party of attack, compelled 
to seek new weapons and justification, while the very essence of 
Liberalism is openne.ss to new experience and the vindication of free | 
growth. It began in the religious struggles of the Reformation when 
the right of individual judgement and testimony in matters of faith 
was asserted, and developed soon into an assault upon the notions 
of a State Chureh and arbitrary government. These have remained 
fundamental propositions in the latest history of the party, its new 
and radical elements of the nineteenth century supporting them from 
character and interest. The machinery of government has been a 
constant interest of Liberal thinkers because therein they have seen 
the potentialities of freedom or despotism ; and their quintessential 
preoccupation, the axiom of their existence, has been the ultimate 
and transcendent value of the individual personality. In the time 
of Ijoeke and the Hevolution this was expressed in the doctrine that 
individuals freely make their government, and assign to it only as 
much power as they think good. The theory was the product not 
of experience but of a wish, and that wish has unified and determined 
Liberal faith and policy. 

The individual is jmor in importance to the State. Only in the 
individual appear the principle of growth, of initiative, of creation, 
and the possibility of really assenting to its validity in other 
people. The ultimate goal of e.xistence is to produce the greatest 
number of perfect individuals. The pattern is not to be dictated by 
those with coercive power, but freely accepted by discussion, reason- 
ing and judgement : for no one can say for certain whose truth is 
more valid, more beautiful, more vitalizing, and the only hope, there- 
fore, of discovery, lies in an equal opportunity for aU to utter and 
evolve, with organized restriction, which prevents the destruction of 
this opportunity, reilueed to a mimmum.* Its life-breath is the impos- 
sibility of knowing all that is latent in human nature, the strong hope 
that what is there is good and will prove so, the belief that without 
freedom nothing valuable can arise, that variety which proceeds from 
liberty is productive of a more beautiful world than any imposed 
uniformity. How has this generosity and optimism been applied in 
English politics by the party which is founded upon it ? 

It has not denied the claim of nationality and race, their beauty 
and the necessity of their preservation. Patriotism is the opportunity 

* C'f. Chapter on Democracy, supra : and also the attitude of mind expressed 
by WiUiara James, Letitrs, Vol. II, p. 100. 
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of aervice and the motive to free coDabotation. It is a support and 
sthnohis to the full growth of that peculiar difEerenoe which inheres 
in each special ethnic portion of the human race. It deserves 
defence and enoouragementi for none can understand and promote it 
so well as those who naturally and freely share its biological and cul- 
tural heritage. It may even transcend the limits of its own frontiers, 
offering a guide to those whose condition or reason leads them to 
, accept it. Thus it can have a mission, but not an imperialist mission. 
' It may teach but not coerce. And if it should mistake the point 
where education becomes coercion, or find itself burdened by an 
Empire made by others, then its duty is to prepare the subjugated 
peoples for their freedom. Nor is it right to safeguard one’s own 
civilization and national strength by * unduly ’ placing bonds upon 
those of other nations. But ‘ unduly ’ has not been interpreted in 
as liberal a sense as the general tenets would lead one to expect ; it 
has rarely received the interpretation placed upon it by the Con- 
servatives, but it has not seldom approximated to it. 

Human salvation may possibly come from some source other than 
ourselves. The civilization of others is to be respected. When they 
threaten our own in the extreme we may be forced to self-defence. 
That is a tra^c necessity and not one over which we can rejoice ; 
and it does not justify the piling up of armaments. On the contrary, 
for two reasons it requires that every effort be made to establish 
machinery for an understanding in order that all the acts of com- 
promise and the mutual promise of toleration may be exhausted first. 
Those reasons are, that to kill each other is not to settle anything 
except that one side has caused the other to surrender, that the 
aftermath in terms of human habits of force and discipline is evil, 
and because armaments are costly and every pound spent upon them 
by the State is a deprivation of individual liberty. Every means 
of international understanding and harmony is to be adopted ; 
and this end is served as much by Free Trade, which avoids 
economic friction, as by the machinery of conciliation and inter- 
national justice. 

That same harmony, and reasoned appeal to tolerance of the 
individual way, is to be sought within, as without, one’s country. 
The prime means to this in the modem complex State is to open 
every channel of freo_ discussion. Hence, all who are expected to 
obey the common measure of regulation must be consult^ in the 
establishment thereof : all must meet in the parliamentary assemblies 
npon equal terms, all men of whatever social rank, station, and wealth ; 
a^ all women too ; perhaps, so also, in the control of industry and 
oommeroe. Further, the majority, which, by- this theory and the 
operation of party government, will come to exercise domination, 
mnst be temperate in its use of the power it acquires. Nor is that 
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alL Speoal provision ought to be made for consulting minorities 
who are likely to be crashed by the operation of ordinary electoral 
systems. To centralize government gives strength : but the develop- 
ment of the individual is better fostered by local self-government : 
indeed, better no government at all if possible, and, if not, then 
in the local authorities, and by the central government only as a last 
and inevitable resort. It is to be hoped that such a reign of liberty 
will produce good counsels and government by consent of the governed. 
If it proves that human nature is defective — and only then — ^the 
minim um necessary safeguards may be established. Beneath all this 
the foundations of freedom of speech, writing and meeting, must be 
respected : free expression is the means jutr excellence to reduce error, 
spread truth, and add full zest either to innovation or to tradition 
upon its defence. This is valid for ecclesiastical as for secular truth : 
no priestly domination at the public expense : live only at the cost 
of those who gladly admit your right to live ! Hence Liberalism in 
the nineteenth century set itself to cast down the barriers to the free 
expression of opinion, disestablished churches where it could, and 
commenced the sjstem of free public education with safeguards for 
all denominations. Not that it was possible or thought desirable to 
march the whole road to these ends. 

From the rise of the new industry and commerce, Whiggism 
received the impulse w'hich caused it to become Liberal and some- 
times Radical, and to overthrow the monopoly of political power of 
the landed intere-sts by the passage of the Great Reform Bill and 
the reform of the Municipalities. The economists and political 
Kientists who provided that impulse were not, and, perhaps, could 
not be, sufficiently aware of the difficulties inherent in the full gospel 
of laissez-faire applied to industry and commerce. But their influence 
made for Free Trade on the ground that thereby every coimtiy pro- 
duced what it could most ccononucally produce. In other matters 
they saddled their party with a doctrine which was destined to be 
its downfall at the turn of the twentieth century — that is, the doctrine 
that the ‘ invisible hand ’ of competition would produce a harmony 
of economic interests, the greatest happiness of the greatest number 
being thus seourabl*^. The accession of strength from the commercial 
and industrial middle classes, schooled by a long experience of the 
glorious result (for them) of self-help, further emphasized the force 
of the dogma. Liberalism had not faced this difficulty : awful misery, 
and even death, is a necessary incident of the state which is so designed 
as to let the strong win. We do not know what a really Liberal 
civilization would produce in the long run, when the unsuccessful 
had been destroyed by the rest. It might be very fine, or not. No 
one knows ; no one can guess ; and even the greatest Liberal philo- 
sopher, Kant, never made an attempt to find out. But we do know 
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that men refuse to be trampled down, that onlookers are smitten 
with compassion, and the re^t is social control. Bullied and pre- 
ceded by the Tories, and harassed by voters. Liberalism has become 
inf^asingly Socialistic ; once the promoter of competition, it has 
become its regulator. The scales must be equal to give the results 
which Liberalism predicts. The good, in short, is to be obtained by 
regulation. The good, however, is still the greatest individual develop- 
ment of the greatest number, and the emphasis is still laid upon the 
fortune of the individual. This is the touchstone of all regiilation ; 
and the bureaucracy which is the necessary accompaniment of regu- 
lation must be popularly controlled, and liberalized by the nature of 
its education. Property was once as sternly defended by the Liberal 
as by the Tory Party ; for each was the party of the propertied, and 
if anything, the Tories were willing to recognize that property had 
some obligations, while the Liberals of the early nineteenth century 
believed that charity was demomlizing. Liberalism has. however, 
softened in this respect, and much more than the Tories, believes in 
the righteousness of considerable national expenditure for the pro- 
vision of a minimum of amenities for the poor. Indeed, the years 
from 1906-14 saw the introduction of important .social legislation and 
the severe taxation of income and legacies. 

Thus, there is a clear and emphatic difference between the Toiy 
and the Liberal creeds, although the events of the War and its after- 
math have tended to obscure it. Each stood and .stands for a different 
view of human nature and its possibilities, and the extent to which, 
and the reasons why, it should be free of control by the community. 
The desire to win victories for their general theories and olhce for 
themselves, has sometimes caused them to carry out each other’s 
policies, but this has never been done for long, or in any really serious 
matter. 

Who have followed the parties at different periods ? The strength 
of the Tory Party since the Reform Bill has always been in the 
; Counties.^ This does not mean that it has been badly supported 
elsewhere.* But the Counties have been peculiarly Tory: for the 
v' land has been the source of both wealth and social prestige ; it has 
bred rich men and attracted them. Further, the peculiar dependence 
of the Church and the agricultural labourer upon the squire, strength- 
ened by the ignorance of the former and the belief that loss of employ- 
ment would follow upon independent voting, has swept hundreds of 
thousands into the Conservative camp. Ignorance, charity, and 
snobbery cemented the workers in the country to the party of the 

* Ci. The Qeogiaphic Dwtribution of the Vote, given in the iorni of a map by Tht 
Times (London) immediately after each general elertion. 

* Cf. Ooanell, Why Europe Voles (10.30), pp. 14 B, ; and Krahbiel, fJmyraphiral 
Bsriew, Perembm 1010, 419-32. 



at XV] CREEDS AND POLICIES OP MODERN PARTIES B27 

xich meo. Protection and the relief of rates 'were the gifts of the 
party to its supporters — and the maintenance of the Church of Eng- 
land. The issue of free trade, once settled, the upper middle cla^ 
of manufacturers steadily went over to the Tories, until now nearly 
all the interests with property which it is desired to save from control 
or taxation have moved into that party. Many were attracted, also, 
by Imperialistic and aggressive foreign policy : for this appeals to 
many people, besides promising economic opportunities abroad, such 
as markets, concessions, and openings in foreign and colonial adminis- 
tration for sons ■who have been brought up on an income which they 
cannot earn in equal competition with others at home. 

Voting statistirs show, however, that many members of the lower 
middle classes and the workers in the towns must also be supporters 
of the Conservative Party ; and it is true that the party is able to 
attract large numbers on the score of its policy other than economic. 
Many medical men and teachers, for example, follow it because on 
the whole they believe in the glory of the national history ; its gospel 
of th(‘ need for authority, discipline and strong government is held 
by large numbers of people as the sheer outcome of their own tem- 
perament and experience, and they are thrilled by the size of the 
Empire, and the immensity of the achievement it implies. Many 
fly to the party as a refuge from queer foreign doctrines about the 
nature of the oommuiuty’s control over the individual, and from more 
or less garbled accounts of an alien morality regarding property and 
sex which really frightens them, and this is, of course, identified with 
the rival parties. And a va.st number of people are attracted by the 
simple appeal of the stability and unity of the country. The suburbs, 
the homo of superior clerks and the middling independent pro- 
fessional or business man, whose whole being is founded upon his 
inherited or acquired superiority, and the seaside resorts in the South, 
are Conserv’ative .strongholds. They cannot admit the doctrine of 
equality. Thousands of working men and women are overruled by 
the splendour of the Crown, the history of the Union Jack, the 
deeds of the Navy ; they are nationalist without knowing why. 
because so many of us are proud witliout knowing why. Snob- 
bery and charity win thousands. Others are disgruntled ; hating 
their colleagues who Jiave advaneeil more rapidly than they, dis- 
appointed after having expected too much, or simply from a grum- 
bling disposition. There is a bigger proportion of the rich in the 
party than in any other party : a bigger proportion of those in'terests, 
like that of brewing, which fear the missionary enterprises of other 
parties ; and, therefore, ilirect economic benefit or defence is the 
motive for many — but not for all. It should not be left out of account 
that the figures of voting themselves show that over one-half the 
followers of Conservatism have no direct economic interest in the 
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aooeeeB of the party; ^ bntit is, of oowse, difSoolt to say how far the 
daim that employing and high wages are to be assured by Protection 
brings followen^ ' 'We oannot argue that the Tory Party is a Class 
party, if by cljUs is meant a group founded entirely upon economic 
expectations, t The Tory Party is a spiritual party as well as an 
economic party : for a large part of its following seek satisfactions 
other than the increase or defence of their liohos. 

The Liberal Party is, in the towns, foUowed by the middle and 
lower middle class — shopkeepers, small craftsmen and the like, who 
are employers of labour on a small scale, but who arc not much affected 
by the economic policy of the Conservative Party, cherish an affection 
for Pree Trade common among those who are in fairly direct touch 
with their consumers, and often Nonconformists. A fairly large 
working-class vote is presumable also, since the Liberal and Radical 
clubs still attract clerks and artisans who desire the schemes of social 
amelioration and economic renewal promoted by the Labour Party, 
but are unwilling to leave the older party which pretends so much 
respect for individual freedom. There is a large section of the people 
with much social generosity and a great deal of personal hope from 
State intervention, but who, by temperament or rea.soning, tliiuk the 
Labour Party dangerous and the Tories impossible. The Liberal 
philosophy of self-reliance and toleration is a powerful attraction to 
those who have come, by experience or education, to realize the 
importance of human personality, freedom and peace. Liberal 
strength in the counties lay for generations in Nonconformist areas 
like Wales and Cornwall and Devon, East Anglia and the North. 
Into these the Labour Party has bitten ; but the tradition of Liberal 
tenderness for the Chapel is still very effective. To sum up, I should 
say that the Liberal following is now rather a residuary collection 
of elements which cannot find a comfortable home in either of the two 
extremes, much of its present strength coming from the traditionary 
allegiance once given to freedom and harmony as applied to the 
Church, foreign affairs, tariffs, and the franchise. There is still a 

1924 

Income Groups. Pistnbution of Votes. 


Estimated number of per- Conservatives .... 7,8{>4,52.H 

sons with incomes above I^abour . . 5,4Si),U77 

exemj>tion limit (£160) 4,700,000 liberal 2,028,747 

(Includes also 1,600,000 Communist 101,803 

manual wage-oatners.) Constitutional 18.7,076 

Wage-eamms beloie exemp- Independent and othor . . 81,064 

turn limit 13,800,000 

Other than wage-eamen 
bdow 2,000,000 


The figures of the National Income are reproduced from the Table, n. 14. in Bowley 
and Stamp, Tht National Jneome, 1S24, Ortord, 1027. , 
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poveiful attraction in Lloyd Oeoige, both as a figbtitig figme, and 
as an advocate of the interests of the laTl<^- 

• *••*•* 

The Labour Party. The Labour Party was created as a chal- 
lenge to both the old parties. Quite early in the nineteenth century 
certain men had seen that to rely upon the existing parties for any 
great alleviation of the workers’ condition was only to court disap- 
pointment, and the Chartist Movement was the first attempt of 
working men to lead workmg men to the assault upon political power. 
Why could the)' not leave the old parties to their own evolution, 
trusting to the competition of one party with another to give the 
working man what they thought was his due ? Manifestly all depends 
upon what was considered his due, and it was the formulation of a 
theory of society so radically different from that held by the leaders 
of the (’onservativc and Liberal parties in the ’seventies and ’eighties, 
that no substantial satisfaction was to be expected, as quickly as 
men like to expect the fulfilment of their ardent desires. 

I do not wish to trace the history of Socialism, for it is available 
in all sorts of convenient forms, but its essential features must be 
sketched. A number of men and women of acute social sensitiveness, 
and some of great artistic perception and creativeness, perceived that 
society suflered from the most vicious inequalities. The greater 
proportion of mankind were sunk in bodily and mental misery and 
servitude, while wealth, culture and the opportunities of a free choice 
of occupation and pleasures, were in the possession of a small minority. 
Between these inequalities, and the moral worth of those who enjoyed 
or suffered them, there was no just correspondence. Christianity, 
the accepted religion of almost all, and the established religion of 
the State, set certain standards, but in everyday life these were prac- 
tically ignored : men ftmf an entirely different religion, and i^ue 
and earthly reward were assessed upon other principles entirely. 
Nor did those who possessed wealth and opportunity devote them 
to the creation of beautiful things for society’s enjoyment, but, instead, 
wasted their substance upon the basest purposes, petty sensual 
indulgences, and such great evils as war ; and neither €rod nor man 
profit. 

Nor had the power exerted by the rich and strong been produced 
by eminent virtue, but, more often than not, it began with despoliation 
and the enslavement of the physically weaker, and thus was continued, 
aided by the legal process of inheritance. Power of life and death, 
and over men’s minds through the domination of the Church, passed 
into the banda of a few, and these were enabled to exploit the labour 
and lives of the rest. All the potentialities of man, those which, 
with faith and freedom, would have unfolded like the flowers as the 
earthly egression of ^e ultimate creative purpose, were cmahed 
M 
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and crippled by the hideous contraptions of death, daOy bmtality, 
floggings, mutilations, imprisonment and the wickedness of transpor- 
tation (when these themselves were often synonymous with death 
and, at least, permanent separation from homeland and family). 
History had shown that there was a natural rise and fall of talents 
where there existed no monopoly of wealth and arms : the vicious, 
incapable and perverted fell, while the virtuous, capable and upright 
advanced, to the glory of society, the arts and learning. Indeed, 
the proper arrangement of social institutions could lead man from his 
low state of civilization to an ultimate perfectibility. 

What, then, was to be done 1 The front and centre of social 
inequality and demoralization lay in economic inequality. Who had 
the material means controlled society and all its spiritual manifes- 
tations, for man is a greedy animal, and will sell his noblest hopes, 
will even marry and breed for money. All Socialist thinkers have 
insisted upon the economic determination of social development, but 
most of all Karl Marx, in a thesis which has been named the Materwlial 
Conception of History. There is an important truth in this, but it 
is not the whole truth. Parties seize upon broad and vital truths 
first, and acknowledge the modification later : and the question of 
economic inequality was the most powerful upon which to build a 
party, precisely because its truth hardly needed any demonstration 
to great masses of men, women and children who dwelt in a society, 
the livelihood of which was made by that combination of machinery, 
factories, and managership by private property-owners, called the 
CapitaUst System. That system must be abolished, for while it 
exists there can be no real equality, no real self-determination, no 
culture free from distortion, no collectively-determined creation of 
anything valuable. 

It was quite clear that mere discussion and argument would not 
persuade the leaders of the old parties into approval of this concep- 
tion of history or politics, and of teaching their followers that tl^ 
was desirable. At the most, the severest forms of misery were cured 
by health and building regulations which certainly cost money, and 
by occasional concessions of education, by the regulation of hours 
and conditions, and the payment of labour. But all was done after 
a struggle, and not much, on Socialist assumptions, even then. For 
the truth was that those who had a monopoly were not prepared to 
give it up until they were compelled. They could prove that they 
themselves had made some of their wealth, if not all of it, discounting 
the opportunities and the security provided by the lawful behaviour 
and the inventiveness of their fellow-citizens ; they could prove in 
a hundred irrelevant ways, but satisfactorily to themselves, that they 
were virtuous and others were robbers ; they could even show, with 
truth, that accumulation tended to preservation and economic develop- 
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ment, and that this was of benefit to the whole country. They could 
persuade themselves that they were of a biologically superior stock, 
either by heredity, when the fortune had been inherited, or of them- 
selves, when they had built their own fortunes ; and their physical 
appearance and educated manner gave a semblance of truth to such 
a claim. \V hat ! Give other people’s children opportunities as good 
as to their own ? Allow their own children to go to publicly-provided 
schools ? Not pass to them those advantages of culture and cash 
which would protect them from the competition of the strong, and 
sometimes, if necessary, even from the full rigour of the law ? It 
would be unnatural. Ho, indeerl, it is : and every great reformer, from 
the time of Christ and Plato, has been dismayed by the invincible 
crags of property and family ; which, in other words, are nothing 
other than self-preservation and self-development. Few people will 
surrender the.se things out of rational observation that the result may 
be a good society : there are too few tangible securities for such a 
promi.se. 

Therefore, Socialists called this attitude ‘ selfish ’, and determined 
to do what all statesmen do when individual, family or group loyalty 
stands in the way of their designs — ^to obtain politically a majority 
whicli would enable the State to override them. Hence the beginning 
of a Sociali.st movement and the creation of the Social Democratic ( 
Federation in 1881, the Independent Labour Party in 1893, and the 
Labour Ueprescntiition Committee in 19(K). 

What we have so far described is the general attitude which caused 
revolt against the exi.sting state of Society, but the organizers have not 
been able to lead vast bodies of men and women to an unqualified and 
immediate acceptance of .all their tenets. For the Labour movement 
was born into an electorate already divided between the older parties, 
alrea<ly organized in part to .secure a measure of economic justice 
through its Trade Unions, surrounded and impressed by Imperial 
obligations and foreign connexions assumed in previous centuries by 
the old parties and permeated by the general culture which these had 
supported. Stern and uncompromising as the faith is, it was born 
in a country habituated to Parliamentarism, highly gifted for com- 
promise ; and its leadens were undesirous of reform by revolutionary 
methods. Its leailers were not proscribed or persecuted into becoming 
another class, irreconcilable altogether to the state in which they 
lived ; for the traditions and institutions of English political life, 
created very’ largely by the Liberal Party and its Radical wing, 
favoured fair play and tolerance. The system, in short, was not 
impervious to the new movement ; this could live and thrive in the 
atmosphere oir condition that it should sacrifice Time. Its leaders 
and organization have been such that Time was willingly sacrificed 
to avoid the tragic possibilities of destruction implied in revolutionary 
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aotivit 7 . The essenoe of the Moreme&t’s policy wu to admit the 
oo&tinuance of the present state so long as the possibility of its ulti- 
mate attrition was granted, and the necessary liberty allowed for 
progress towards the goal. From the first, the Labour movement 
not only recognized the inevitability of gradualness, but even its 
desirability. There has ever been a strong sense in English politicians, 
and, it may be said, in the people as a whole, that the material of the 
body upon which they are operating may be changed, wholly trans- 
formed, but it must not be destroy^ : it is a recognition that, how- 
ever great the claim for change, something is owed to one’s opponents. 

As a result, then, of Parliamentary traditions, political liberty, a 
sense of obligation to the existing social, foreign and Imperial com- 
mitments, and the existence of Trade Unions, even the infiltration 
of the Labour Party by members bred in the traditions of other 
parties, the Labour movement muddled into the most opportune 
path, namely the creation of a block of special Labour representatives 
in Parliament, to be supported by a federal arrangement among the 
Trade Unions, and Socialist Societies like the Fabian Society and the 
Independent Labour Part}'. Until 1918, then, the Labour Party was 
an electoral organization composed of representatives of various 
societies, but not of individual members, without an official body of 
doctrine, although it naturally drew this from extra-party sources, 
and from the I.L.P. and the Fabians. Its main concern was entrance 
into Parliament, when the old parties could be made to deliver im- 
mediate concessions to the working classes in return for votes. By 
1918, the importance of the party had grown beyond this, and the 
aftermath of the War seemed to offer golden opportunities of social 
reconstruction. The old party system was badly shaken, if not 
destroyed, and the War had revealed all the defects of capitalist 
civilization. The party reformed its composition, and sought to state 
its aims in Labour and the New Social Order J The reform of its com- 
position was shown essentially in its appeal to workers ‘ by hand and 
brain ’, and by its admission of individual membership. It gradually 
established ite own research and propagandist organizations, not 
relying as formerly upon the work done in these directions by the 
constituent Socialist bodies. However, the membership and weight 
of the party is still largely composed of the Trade Unions.* In this 
respect we observe a difierence from the Continental and American 
Socialist parties. On the Continent there is a close connexion, be- 
cause it is a frequent, though not a constant, occurrence, that a Tra(|e 
Unionist is a member of the Socialist Party ; but the parties are 
composed of individual membership organiz^ by local committees 

^ PublUbed in 1918. 

* In 1928 2,026,139 meifiben of Trade Unions were affiliated to the Labour Party 
(Cat. year Book, 1929, p. 12). 
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mounting in a pyiamid to the central conference and execntive. A 
member enters as a Socialist, and not as a Trade Unionist : it is 
always an act of faith, not as often in England, a perfunctory incident 
of Trade Union membership. This has an important effect upon the 
policy of the parties ; for, where Socialism leads the Trade Unions, 
only Parliamentary exigencies limit the scope of Socialistic doctrine 
and the speed of its realization ; while when, as in England, Trade 
Union money and weight in counsel are so powerful, their own policy 
and prejudices mxist be respected and their membership not shocked. 
This, however, does not prevent the British Parliamentary Labour 
leaders, and the wise men of the party, from stating their aims in 
clear and uncompromising terms, though it causes qualMcations which 
might otherwise not be made. The big contrast between England 
and the Continent is the small extent to which a comprehensive and 
consistent sociology has been made the basis of all minor deductions 
of policy and tactics, and, in especial, the blithe ignorance of the 
Marxian Theory, or its good-humoured pooh-poohing. Marx was 
indigenous to Germany, and his and Engels’ works appeared in the 
German language decades before they became accessible to English 
readers. Perhaps the Germans are especially fond of a theoretical 
justification of their actions. But English politicians, as the English 
people generally, can always justify what they want in the process 
of obtaining it, or afterward. The English politician is not a 
theorist but a man of action, acting with the few materials necessary 
for the burden of the day, and no more. When, finally, Marx was 
translated, his theories mastered and set on their way, the Labour 
Party had come under the leadership of those versed in two or three 
decades of Parliamentary opportunism, or those who were capable 
of a sound refutation of the gospel ; and the men who have come 
under the domination of Marx are found outside the Labour Party, 
among the small band of Communists. 

The Labour aims, then, consist of the fusion of two tendencies : 
the Radical tendency entering from the Liberal Party (the funda- 
mentals of democratic government), and the Socialist tendency. It 
would not be, at this moment, too misleading to say that the tenets 
of the Labour Party consist of sincere Liberum, with the addition 
of communal safeguards against the waste and miseries incidental to 
laissez-faire in the economic sphere.^ 

Who follows and composes the party ? Not exclusively the prole- 
tariat, for many vote Conservative and Liberal in the towns, and 
large numbers in the country ; but it is largely a proletarian body, 
that is, of wage-earners in industry and agriculture. It also attracts 
the subordinate ranks of the Civil Service, because it is favourable to 
State activity and bureaucracy, and declares those general prindples 
‘ Cf. Laboitr and Ihe Motion (2nd Ed.), 1929. 
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of co-operation and social justice which a Civil Servant already qiends 
his life in applying, and to which he is morally, by temperament and 
profession, a subscriber. Then there are members of both wealthy 
and middle-class families who arc attracted by its general theory of 
perfectible society, with whom social justice is a strong passion, and 
who are the more firmly wedded to the party because they have the 
leisure and wealth to pursue and study argument, and even propaganda, 
as leaders, without being required to make any immediate sacrifice. 
To be able to enjoy the indulgence of one’s own generosity and senti- 
mentality, to give rein to an inspiration, and yet not to have to 
surrender anything, is a moat pleasant career. A heterogeneous mass 
of followers has been collected by a number of special appeals : teachers 
are attracted by the emphasis placed upon education ; pacifists by 
that on peace ; queer social misfits take refuge with the new and 
hitherto pioneer party which contains so many eminent critics of life ; 
young men from the Universities come for the thrill of social reform, 
and the ease with which power can be obtained ; and many others 
simply because they think that ‘ something ought to be done ’, and 
the older parties seem to have done so little. ' 

The England for which the Labour Party appeals and works, is 
not an England which would be of benefit to the wage-earning class 
only ; there are many other ideals in its philosophy attractive to the 
small salary-earning groups, and others also. Indeed, it is uncertain 
whether the working class wovild follow with such force and number 
if the full social vision of such men as Owen, Morris, Webb, Shaw, or 
Bertrand Russell already came within the range of practical politics, 
but it is because, the party asserts that it stands for these things, and 
because its pre.sent fortunes and activity are at least the promise of 
a morally and aesthetically better world, that many follow it, who 
have no economic interest in its success. Numbers of Church of 
England parsons and curates are moving Labour-wards, since they 
believe that the ethics of the New Testament receive more heed in 
that party than in others ; Quakers have long assisted its chief counsels 
as well as voted for it ; and Nonconformity generally is tending 
rapidly away from Liberal to Labour. Roman Catholicism supports 
candidates according to the impression and promises they make locally : 
it tends, at present, to help the Labour Party in the poor districts since 
its congregations are in need of succour.* But suspicions of atheism 
and birth-control militate against a complete adherence. Poor Jews 

* The members of the Co-operetire Societies, that is, the female ranks of the 
proletariat, yarded from a consumer’s standpoint, and the employees, also furnish 
a good contiiigent of voters and party workm. Cf. HaU, Handbrnk for Membert 
of Co-operative Committees, 3rd £d., Manchester, 1B28. 

' (X. the Papal Enoyoliool of 1931, Forty Years have passed, and ite fulminations 
against Socialists. Yet the Labour Party of Great Britain was t^ted mote tolerantly 
than those of the Continent. 
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are generally friendly to the most ‘ progressive ’ party, not only out 
of economic interest, but because such parties have treated aliens 
generously, and have not insisted upon serious obstacles to their 
citizenship. But middle-class and richer Jews of the second generation 
tend towards Conservatism, hating the new arrivals or the poor because 
their manners remind them of their own origin; and often, they 
attempt to preserve the appearance of justice with the substantial 
security of their own status and fortune by posing as Liberals. The 
Jew has been particularly interested in, and affected by, the politics 
of the nation in which he is domiciled, but this has been more emphatic, 
especially for the Socialist movement, in Germany than elsewhere, a 
subject we shall touch upon in the discussion of German parties. In 
England ease of assimilation has reducexl the hostility and offensive- 
defensiveness of the Jew to the vanishing-point. 

* V V V « * V 

The Effect of Power on Policy. Some general considerations 
may be combined with our conclusions on the aims and principles of f 
English parties. First, and of the utmost importance for the under- 
standing of party tactics and organization, is the fact that every party 
has been continuou-sly close to power, if not actually in power. This 
has resulted in apprehension of the two great obstacles to speedy 
advance to the ultimate logical destination indicated by the party’s 
principles : difEculties inherent in administrative technique, said 
popular resistance to the way of the prophets. Hence, mo^cation 
and deceleration along the independent routes, and all parties move 
with a real sense of the presence of others. There is a reduction of 
talk for mere effect either in Parliament or among the electorate, for 
such would soon be made ridiculous not only by one’s opponents but 
by one’s own experience. The harmonizing effect of Parliamentary ’ 
Ufe is discussed in the chapter on Parliaments. The sense of what is 
possible is very strong in all parties, and it naturally modihes any 
careless rapture, and also urges the parties to scientiffc research into 
the institutional technique of their own policies. ‘ Machinery ’ is 
their constant preoccupation : how can a policy be made to work ? 
Can a machine be found to transform mere desire and undirected 
energy into tangible control of human behaviour 1 If not, the policy 
must be looked at askance — it is to be distrusted ; there is something 
inherently wrong with it. At any rate, it is foolish to attempt to nail 
one’s flag to a phantom mast ; better to concentrate on substantial 
things which can be made to work. This is sometimes misleading 
as well as often healthily directive, for if it seems that machinery can 
be created, this is considered as a warrant for pursuing a policy ; but 
human nature should be reckoned with, and, in fact, preoooupation 
with machinery often produces a supe^cial mind and jndg&nen t , 
and ultimate breakdown. ' 



SSS MODSBN GOVSBNMENT [n. nr 

Class and Party. How fax can English parties be called ‘ Class * 
ox ‘ eoonomic parties ’ 1 These two toims oome almost direct from 
Marxian sociology, through the working men’s colleges, and have 
gained currency since the advent of the Labour Party. They are 
more popular in Grermany than in England. The term ‘ class ’ as 
Marx UB^ it was extremely vague ; it meant no more than one rather 
large group of people with interests and purposes different from and 
hostile to another ; and this difference and hostility Marx saw in the 
whole of history (‘ since primitive communism ’) as the disruptive 
force, leading, by the clash of opposites, to a new state of society. 
Marx derived this philosophy of history by analysing social struggles 
through spectacles tinged with Economic Welfare, so that they were 
apparent to him only as struggles about wealth. Further, Hegelian 
dialectics taught him to seek for progress by the struggle of opposed 
forces. Finally, Marx detested the Capitalist System ; and the wish 
for an alternative mastered his history. Thus was produced the argu- 
ment expressed so clearly in Engels’ Condition of the Working Classes, 
the Communist Manifesto of 1847, and later supported and applied in 
detail in Das Kapital. Thence issued the notion of class-warfare, 
which is explained clearly in this extract from Engels’ Preface to the 
Manifesto : 

‘ In every national epoch, the prevailing mode of economic production and 
exchange, and the social organization necessarily following from it, form the 
basis upon which it is built up, and from which alone can bo explained the 
political and intellectual history of that epoch ; that consequently the whole 
history of mankind (smee the dissolution of primitive tribal society, holding 
land in common ownership) has been a history of class struggles, contests between 
exploiting and exploited, ruling and oppress^ classes ; tlut the history of these 
claw strokes form a senes of revoluttons in which, nowadays (observe !) a stage 
has been reached where the exploited and oppressed class — the proletariat — 
cannot attain its emancipation from the sway of the exploiting and ruling class 
— ^the bourgeoisie — ^without at the same time, and once and for all emancipating 
society at large from all exploitation, oppression, class-distinction and class 
struggle.’ 

At the first hea^ling ‘ Bourgeois and Proletariat ’, a footnote is 
added : 

'By bourgeoisie is meant the class of modem capitalists, owners of the 
means of social production and employers of wage-labour ; by proletariat, the 
class of modem wage-labourers who, having no means of poduction of their 
own, are reduced to selling their labour-power in ardor to live.’ 

The Manifesto proceeds that 

‘ The proletariat will use its political supremacy to wrest by degrees all capital 
from the bourgeoisie, to centralize all instruments of production in the bands 
the state, that is, of the proletariat organized as ruling dess ’. 
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Now, if it be recognized that the economic motive is not the only 
one that causes men to create and contend, and if it be recognized 
that Bourgeois and Proletariat are only rough abstractions, that is, 
a significant part used to typify, but not to exhaust, the definition of 
the whole, then the term ‘ class ’ can be applied to political struggles 
conveniently and without error. Generally speaking, also, but only 
generaUy speaking, a party may be the organization of a class, or a 
number of parties may together contend on behalf of a class. But 
this is only generally speaking : and we have seen by analysis of the 
British parties that each contains adherents who are not there for 
economic or ‘ class ’ objects : and each advocates policies to satisfy 
human aspirations other than those which will enable it economically 
to exploit other people. 

Criticism has, in recent years, concentrated upon the obvious 
errors involved in Marx’s classification and prophecies. It has been 
pointed out that in modern industry and society a number of inter- 
mediate stages of economic existence and fimetions exist which belie 
the concentration into two,^ and interests which seems to be antago- 
nistic at first sight are in fact intimately connected.* 

Hence the theory of the class basis of political parties has remained » 
in the stubborn possession of the Communists alone. We must, ' 
however, admit a close though by no means perfect correspondence 
between a country and economic interests and its political parties. 
Of few parties in difierent countries can it be said that they are 
purely ' economic interest ’ groups as the Germans call them ; still 
leas will the term ‘ class ' indicate the real nature of party struggles, 
although the attack and defence of property has become a large 


> For example, Hyndraan {Ermomie* of Sorialiom, 1806, p. 94) Bhowed that 
aaricuUute itecU exhibited a triad of factors which would be and were often at oddfi 
with themsrlTes. Macdonald (.’forta/tsm end Hocitty, 1906, p. 113 S.) pointed out 
how diflicult to classify managers and the beneficiaries of such ‘ capitalist ’ enterprises 
as Friendly Societies, Building Societies and Co-operative Societies. Wells {Suetia 
in the SKadotte) has made an even more spirited attack upon Marx's categories 
than upon his beard, and Shaw (Intelligent Woman’s Ouide to SocMism and Cajii- 
lalistn, 1929) has disintegrated the classes by showing the mutuality which exists 
between the extremes of rich and poor and the groups intermediate. Bernstein, 
the German economist, (authorities infra), subjected the Marxian tenet to a minute 
and exacting criticism, showing that instead of the increase of riches on one side 
and the increase of poverty on the other, there was increased riches for all, an inter- 
mediate class growing up and uniting strongly and intricately the one extreme with 
the other. 

* E.g., a textile worker whose interest would seem to lie broadly with the Labour 
patty may, when it comes to Tariff Policy, find himself with the Conservative party 
— because the latter party iavouts tariffs which would protect the worker’s inteiert 
and help to maintain a high standard of living. (Cf. Trade Union Congress, in 
1630.) 

We show later, pp. 640 ff., infra, that American pariies are divided by seo- 
tlonal, that is to say, geographical interests ; but, there again, we observe that betwim 
the sections there are connexions which are existent and strong, although not im- 
mediately apparent. 



538 MODERN GOVERintfBlfT [pt. iv 

part of all politics, but more intensely of English and German 
politics. In the U.S.A. it is even more difficult to apply the class- 
struggle conception ; and in France we discover, as everywhere, how 
many issues of moment there are beside and beyond the economic 
struggle. 

English Political Parties have been and are separated by the pursuit 
of vital but diverse truths. Their antagonism is real and sincere. 
None of the three parties is interplaceable with either of the others. 
All speak of their national mission, and argue that their doctrine will 
bring weal not only to the classes which are most obviously included 
in them, but to the whole country. Their plea is composed of the 
usual creation of an ideology in self-justification : we all feel the need 
to argue that our good is the universal good ; it is partly calculated 
propaganda, and partly our native and unavoidable blindness to 
all but the life which wells up from our depths into our fore-conscious- 
ness. And this is a quality shared by all parties in all countries. 
Divergence is plain and sincere in spite of the fact that the intensity of 
difference is not equally distributed among all members of any party, 
so that some are fully identifietl with extreme tenets, others are 
luke-warm , and others again approach the position of their nearest 
rivals. 

A similarity has often been observed between the attitude of mind 
of extreme Conservatives and extreme Labour or Communists. It is 
based upon their common insistence that the community is the 
entity to which the individual must be siib-servient ; both demand 
obedience to standards set by authority'. This similarity exists ; and 
the Tory and the Communist state, if established in all their extremity, 
would exhibit the same characteristics of form in such matters as 
obedience to the State, government from above and by experts, State 
officialdom, centralization. Here, however, the similarity would end. 
Nothing could be more distinct than the objects sought by the extrem- 
ists, and upon every ideal served by the machinery of government the 
difference is as between day and night. On the other hand, Liberalism 
does offer a contrast in terms of machinery, for laissez-faire is not 
tolerated by its extreme opponents. Since Liberalism has not been 
able to govern by a programme entirely consisting of ‘ No ’, and since 
even to say ‘ No ’ is positively to judge, prefer, and decree, it has had 
to declare not only for certain means in government but for certain 
ends, and the ends are not so great a contrast to those of its opponents 
as the means ; and since the ends cannot be produced without their 
appropriate means even the doctrine and vindication of these has had 
to approximate to that of other parties. To approximate ; but not 
to lose its independent and unique character. 

In passing to discuss the content of American political parties we 
shall not be entirely moving away from our discussion of En glish 
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political parties : the experience of eacli country illuminates the 
meaning of the others. 


THE D.S.A. 

When we consider the record of activity and the succession of 
programmes of the two great American parties, the Democratic and 
the Repuhliran, we cannot observe any such definite and continuous 
divergence of mind as that which subsists between the English Liberal 
and Conservative parties. On the whole we might say that the 
Democratic embodies the Liberal tradition and the Republican Party 
the Conservative : but as soon as we have said this, such great modifi- 
cations are neccssaiy in the record of both sides that the generalization 
becomes misleading. One example will show the glaring difficulty 
of generalization - the Democratic Party sided with Slavery, the 
Republic.in Party fought it- which was Liberal and which Conser- 
vative ? Nor can the generalization be reversed. If anything, that 
would be more untrue than the first : for the Democratic Party has 
a long and pronounced tradition of regard for the individual, local 
government, and jicace among mitions. But the Republican Patty 
i.s not far beliiiid this record, if at all. ht the present time. 

What generalization is nearest the truth, if we wish to compare 
American with English parties f It w this paradox, that America 
hen only one /nirfy. the lit /ntblictiH-cum-Democratic, divided into two 
ntarhi equal hali'es by luibit. tlte contest for office, the Rej'ublican being 
one-luilf and the Democratic the othr half of the i>arty. How can this be 
po.ssible ? The answi'r to this question shows that the paradox is 
based iqKui the peculiar meaning of the term ‘ party ’. 

SiipiKising that there i.s nothing to differ about, can there be 
parties >. This is precisely what gives the American party system its 
characteristic peculiarities : that the objects of difference, the prob- 
lems which call forth opimons and promote sincere and passionate 
opposition are fewer and less important than in any other country, 
excepting perhap.s Switzerland.* The American political system does 
ill fact start with its mind made up upon many subjects, which, in 
Euro})e. are the cause of endless difference and hostility. It is based 
upon a wide and unchallengeable consensus, upon an orthodoxy 
ubiquitous and passionately, if ignorantly, embraced. 

The causes are plain. From the beginning the Constitution settled 
and withdrew from controversy a number of issues which in Europe 
have set fires burning. European parties have fought bitterly over 
the questions of Church and State, public education, freedom of 

* It is a remarkable fact that most of the comprehensive studies of American 
Political Parties insist on their importance because they organize the voters and 
put forward candidates. The creation of a pnwramme and the pursuit of an ideal 
ate relegated to the distant background. Cf. Bait, op. cit., and Brooks, op. ait., 
p.4. 
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oinnicm, property and the individnal; the extent of demoemtio 
government and hereditary second ohmbets ; monarchy, equality 
before the law ; military service and standing armies. For America 
these questions were settled by the Federal and the State Cionstitutions. 
They are not entirely beyond the bounds of controversy, for the 
Gonrtitution is amendable, but they have been religiously accepted 
' by both the great parties ; and slight alterations have not been worth 
their while, considering the difiSculty of the process. Where public 
differences are liable to arise upon such matters, therefore, the plea 
of ‘ unconstitutional ’ strangles the impulse of the party, nor can it 
be in earnest or unrestrained in their advocacy. In fact, extra-party 
movements, and never a party movement, have changed the Con- 
stitution. 

Next, in regard to the Federal parties, the Constitution, as a 
Federal contract, has excluded a vast field of human afiairs and left 
them to the States. But such affairs as local government, the regula- 
tion of the sufirage, taxation, health, morals and peace, education, 
ftunily relations, the regulation of commerce and industry, are precisely 
the centres of acutest controvemy in other countries. The Federal 
system of America (this is not true of every Federal system without 
large qualifications) causes American Federd politicians to have very 
little to advocate, deny or defend. The party is therefore a kind of 
cadre or skeleton without spirit, flesh or blood. It stretches every- 
where and touches nothing ; it grasps at everything and leads 
nowhere. It cannot even base itself upon the substantial poten- 
tialities of the states’ reserved and residuary powers, because the 
states have made unto themselves constitutions excluding impor- 
tant subjects from the field of politics, and their geographical and 
economic conditions are such that the party is obliged to ‘ straddle ’, 
in order to hold them together in a common allegiance. The term 
‘ straddle ’, indeed, was brought into party terminology to express the 
act of not holding a view clearly and positively divergent from others ; 
it means, indeed, having a leg in each camp, and not standing with 
both in your own ; it means floating in the middle air because the 
camp has no firm soil.' 

Next, the organization of government on the basis of the separation 
of powers results in stultification of any decided movement. The 
Present whose election has been accompanied by the discussion of a 
* platform ’ adopted by his party can only use his legislative authority 
(which is small) if the House and the Seniste are stocked with members 
ot his own party, for a sufficient length of time (which is infrequent 

* The tena ‘ straddle ' is defined bj^ Sait, op. eit., p. 215, in each expressions as : 

‘ to audntain an equivocal position ’ ; to be * vague and cautious ' on any particular 
Bttlgact. Similarly in Brooks, op. cit., p. 57 : ' Platforms of the party (toe WUg) 
beeame models cl evasioD, reticence and brevity as to issues.' 
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sinoe there are electionB of both bodies intermediate in his term),*- 
a^ when it is so stocked if his party is agreed within itself and wiA 
him. These are rare events owing to the sectional differences in the 
country, the pretensions of leading senators, and the fact that the 
President’s position is improvised and lacks any permanent signifi- 
cance, since the President is not a party leader before his accession to 
office, and at the end of his term retires into comparative obscurity. 
The Constitution has created all the conditions which destroy co- 
operation in politics, and tends to convert the personal and corporate 

^ BbPUBUCAN C0!TTB0X< or THS FXDXBAL GoVXBmCBNT 
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Note this diegram illostTates (a) the extent to which the Republican Party ‘ domin- 
ated the pt^tioal eoene ’ sinoe 1801 (the black ban mark the yean during wfauh 
the Bepublioan Party haa been in power) ; and (6) the extent to which the seretal 
branohea of the government were, at various times, in political dieaonanoe. To be 
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balanse of parties in the legislature, and within each nirty. 

The diagram Is reprodiwed from Hdoombe, Tite Political Partin of To-iaig, Snd 
Sd. (Hsipv), 192S, p 86, and oontinned to date. 
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oonoeit of membership of the various parliamentary bodies into pillars 
of public policy. Against this deliberate fragmentation the parties 
battle, and gain but a partial victory, for the Constitution does not 
allow them enough fuel for a complete victory. The Constitution 
divided in order that it might rule : and it succeeds. The parties 
are forced into mutual aid against its divisive power : the opposition 
sometimes helps the government against itself, in the hope that when 
its turn comes it will be helped, and in the knowledge that it must do 
something positive to show its constituents. 

Nor is that all. The geographical, economic, and cultural features 
of America have gone further to reduce the number of political issues, 
and therefore the spiritual vitality of parties. Geographically, 
America is placed beyond the need of national assertion, of fear and 
hope, or alliance with others. After the wars of her infancy, and the 
out-purchase of possible enemies, issues which did split the country 
into real parties, the lands to the South and North of her were too 
weak or pacific to cause anxiety. From Europe she was weeks remote, 
and even now no army vast enough to cause her anxiety can be safely 
transported. All American foreign policy, until recent years, was a 
long-distance interest. Even her apparently intense interest in con- 
temporary European affairs is largely the result of the educated man’s 
interest— academic and detached -in issues mighty compared with 
the pettiness of his own country’s domestic politics. But an alter- 
ation has set in : for America has discovered a problem in the South 
American republics, particularly Mexico, and has assumed Imperial 
obligations. To these we will revert in a moment. 

Economically, the American nation suffers less anxiety than the 
countries of Europe. The proportion of j)eople really badly off is 
much smaller, agricultural, industrial and commercial capital and 
income are widely diffused, and though there is a large number of 
millionaires this is not offset by intense misery. The bulk of the 
nation is middle class. ^ Even where there is poverty the sense of the 
adventurous and potentialities due to the fact that social and craft 
lines have not yet been too firmly drawn to be surmountable, the con- 
tinued existence of opportunity and chance, reduce economic jealousy 
and discontent. Allied with this is American willingness to give new 
thoughts and new men a trial. There are still tremendous fields of 
industry and commerce to be exploited in a comparatively new 
country, with a small population — for America is in area over thirty 
times the size of England and its population is less than three times 
the size. There is, therefore, not so much pressure for any such 
fundamental change as is demanded by the Socialist Party, or even 
for such changes as are advocated by the Liberal Party of England, 
and if the members of the English Liberal Party were Americans 
* Cf. Gragoty, It America SeaUg Proeperoue f Seoitomiea, 1929. 
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living in America it is doubtful whether their policy would be much 
different from that now advocated by the American parties. In- 
dustrial legislation has been declared constitutional within very narrow 
limits, wage-regulating machinery is of doubtful constitutionality. 
What, then, is there left for the parties to do i 

If, however, the contention between man and man in industry 
has given Uttlc impetus and material to the Republican-Democratic 
parties, that between one indu.stry and another for protection by 
tariff has. And around this point party differences do revolve. 

Are there not, then, differences of opinion about the Good Life — ■ 
in terms of spiritual welfare ? There are.* One can observe many 
attitudes of revolt in matters of art, sex, religion, social behaviour, 
and yet their influence on politics is small owing to the fact that they 
are constitutionally outside politics, or are so well off (religions, for 
example, are endowed with thousands of millions of dollars) that 
they do not need either defence or subsidy from the State, or they 
are private and hidden bt'cau.se of the magnitude and intensity of 
social tal>oos. Prohibition of alcoholic liquor, that indulgence which 
for .so many people was the cheapest and swiftest conveyance out of 
the drabness of unchosen reality, certainly stirred the stagnant pools 
of politics ; but only after a tremendous organization had been created 
tiutside political parties, and able asa united force to coerce them both. 

A Nation of Conformists. The essential truth is that the 
Americans are a nation of Conformists. Out of the original Pilgrims 
who founded a State upon Nonconformity and the millions of others 
who fled toward.s spiritual and economic salvation, has grown a State 
dedicated to conformity— not an impredictable result. But this 
great mass of over l(M).000.0tKl jjeoplc is not moved to conformity by 
common causes aloue. The groups which compose it have each their 
individual character and aspirations which have had, until now, a 
common jiolitical re.sult. We do not wish to enter into too lengthy 
an analysis of the jVnieriean character, but we are obliged to say 
enough, at lea.st, to support this generalization, and to make clear 
how far the future will be bound thereby. All save the poorest among 
the proletariat are sated by Plenty. The Fathers have solved many 
of their most difficult constitutional problems. For the vast majority 
the dollar is the chief mark of prestige, and is ardently pursued for the 
material joys, the immediate power and freedom, it buys. Little 
time is left for speculation on human destiny. Those who have but 
lately come to the Now World are frightened by it : completely 
bewildered. Accustomed to villages and townships, to the smallest 
of modem social units, they have not yet learned to see the vast, 
humming, new complexity as a whole from the outside. They are 
satisfied if their own little bit is secured to them from despotism or 
' K.r. Steams (ed.), Civiliaaioa in Amtrica. 
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midation. All things aie in a state of experiment, or peojde tlunk 
irf them so, because they aie new,— the unireisities, the schools, the 
tariff, the great industries, the growing townships, life in big towns, 
numerous statute-books, the civil service, new ideals and political 
associations — all are in a state of experiment, and, in awaiting the 
restdt, one must conform, see, be seen, and not heard. All these 
things are the vulnerable foundation of prosperity, and a critical 
remark may kill them. It is one’s duty, therefore, to ‘ boost ’ all 
ventures. One may, with impunity, set out on a new trail, but the 
existent trails must be respected, ^othsayers, prophets and panaceas 
are welcome so long as they amuse and excite, but they must not 
incite. Then America is the land of village Main Streets peopled by 
Puritan or foreign agriculturists or small traders, their minds cither 
dominated by the fear of their neighbours and the harsh empty com- 
mandments of Nonconformist pastors, or excised by the Roman 
Catholic Church. In the towns the large contingents of the foreigners 
including the Irish and others from the British Isles, are too unsure 
of their footing and environment to utter any lively dissent. They 
are well pleased with the ‘vast drysaltery’ into which they have 
strayed. Seemingly afraid to differ, the Anglo-Saxon stock have 
created other religious adjuncts, like the Y.M.C.A., and the grown-up 
boys’ clubs, like the Rotariaas, Elks, Kiwaws, and others, to foster 
the same conformity and narrow-minded obstruction to reform. 
Prosperity and good fellowship are ardently desired in this new land, 
among these otherwise lonesome adventurers, cut off from familiar 
surroundings and the support and pride of ancestral memories. No 
words are more common in the U.S.A. than ‘ group ’ and ' service ’. 
The ‘ group ’ is the American’s ideal form of activity, and he is lost 
and afraid without it, while ‘ service ’, with its motto of ‘ others 
before self ’, the claptrap of every salesman and every church, is the 
veil drawn over one’s own individual nature and desires, as though 
there were something of which to be ashamed or afraid. The language 
of religion, as of politics, is ‘ Why not dwell on the good points ? 
You will do so much more good to people if you make them see how 
much good there is in the world ! ’ 

Over all there is the strong influence of the great movement of 
pioneers who converted one frontier after another into settled 
territory and bound up their fate with their own precarious creation. 
Effort, creation, conquest and conservation were the phases of this 
process — and the last phase is not yet ended. The spirit of this 
frontier-conquest had two components — one, flight from the culture' 
and society which had ceased to give opportunities, and the other, 
co-operative individualism to win and preserve fresh soil. The first, 
undertaken to avoid the effort of reform, decreased dissent : it offered 
it an outlet and thus dissipated it ; the second, again, put the com- 
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moDalty over the individual. These two consequences of frontier- 
control still mentally operate, and instead of dissent appearing within 
the parties, it makes a pilgrimage outside to found new ones ; and 
these are always based upon closely associated activity, the individuals 
in which are linked by a fresh Mayflower pact. Moreover, to the 
pioneer mind it was dangerous to think beyond the immediate 
obstacles : all was staked upon to-day and to-raorrow. And the 
whole of America is at present a frontier. Its vast possibilities have 
been plumbed by no one. Its experience is too short to judge that 
the roads taken are clear or the buildings sound. There is so much 
uncertainty about life - though hopeful uncertaintv —that one must 
needs fly to the securest refuge : the applause of each other, a 
collective shutting of the eyes le.st faith dissolve, and the nailing, 
buttressing activities of churches, with their seeming clarity of 
doctrine. 

Who, indeed, can possibly grasp and present the qualities of this 
frontier. Frontier ? No, a thousand ! a hundred thousand frontiers ! 
In 1790 the population was about 4 million, and the area 892,000 
square miles ; in 1850 the population was 24 million, and the area 
nearly 3 million square miles ; in 1880 the population was 50 million, 
and the area over 3 million square miles ; in 1928 the population 
was more than 120 millions. 

This State covers a whole continent. No single party can possibly 
comprehend all its diversities : the attempt would break it to pieces. 
And if the party, in spite of this, seeks to enlarge its sway, it can only 
do so by raising no issues. As it stretches it empties. The instinc- 
tive answer of people and party to any territorial and cultural expansion 
of this kind by the people involved in it is. Beware ! Let us forget 
our differences ! But the consciousness of power implied in the 
conquest of the wilderness is causing the American people to advance 
to the conquest of spiritual frontiers ; so intense is this belief in human 
power that already they seek the conquest of Heaven : we must not 
forget or minimize the burning faith of the Prohibitionists or the 
various societies for good government. But these are only the first 
treks and outspannings. Conservatism and conformity arc dominant. 

While all these factors make for political indifierence, both in the 
sense of lack of interest and lack of controversy, another has power- 
f uUy deflected the min d from that meditation upon the ultimate good 
which issues in diversity of outlook. It is the influence of machinery. '• 
American civiUzation is so much the product of machines and machine- 
made commodities that the mind is directed to inquire not so much 
into the virtue of the product, as the efiiciency of the tool, and the 
excellence of the machine becomes a purpose in itself. The American 
has a morbid interest in ‘ technique ’. Nor is this a product of the 
m^nd of the average man ; the educated are quite as prone to think 
35 



M6 MODBBN GOVEBNHBNT [iv.ir 

in tenna of ‘ teolinique ’ and the * appioach ’ tather tiian in temu of 
ends. The American language is full of the spirit of machinery ; but 
its most characteristic word is ‘to 

All this is merely indicative of the everywhere observable quality 
of American life — ^the ultimate contentment with the construction and 
operation of little devices to make life easy. Students of law and 
politics in America are every day becoming more familiar with Dean 
Pound’s phrase ‘ the engineering theory of law ’ ; by which, is meant, 
that the contemporary world states juristic problems in the terms of 
the engineer. The American scene makes tliis possible and even 
desirable, for to speak and be understood we are obliged to borrow 
our idiom from the compelling forces of the time, and the America 
which impresses the man is the land of cranes, pulleys, girders, bridges, 
steel scoops, things made to make others, intricate and delicate things 
created and destructible in a few days ; and these are to the mass of 
Americans what the ancient historic immovable forces of Europe are 
to its people, the vital basis of workaday religion. Their products 
are the same, ‘ standardized ’ ; the discipline, or restraint implied in 
all religions, is the same : a common obedience to the machine, the 
entirely rationalized machine, whether it is of metal and wood, or of 
human beings consigned to places in a scientific pattern and order. 
The cinema is a most powerful machine of uniform culture ; the churches 
are as concerned on Thanksgiving Day with the number and causes of 
bankruptcies, as with moral philosophy. But the system as such is 
accepted. The conspiracy is open and vociferous ; and though it is 
largely fostered by the desire to be very well off, to go rung by rung 
from one neighbour to a higher one until that distant million* 
dollar peak is some day reached, the sheer mass of the machinery 
hypnotizes the individual into complicity. These are America’s real 
temples. 

1 have not said all about the American that can be said, nor aU 
that ought to be said, but enough, only to explain its conformity and 
its party. Other aspects of American character, some of which we 
have touched upon, the obverse of those which cause conformity, 
have resulted and do result in internally bitter animosity and organiz^ 
challenge, but the challenge of jMrties, that is, organization seeking for 
an all-round command of the State, gives way to the challenge of 
groups and associations for single ^)ecific measures. 


> The verb ‘ to fix ’ is need in n number of senses alien to Knglish and continental 
onstom. An American girl * fixes ’ her hair, while in England me * does ’ or dresser 
, it. An impromptu meal is in England merely * served ’, but in America it is ‘ fixed 
AnEnglishman may be rich or well ofi ; the American is * well fixed,’ while in 
England or on the Continent businees men or politioians ‘arrann’ deals or eom- 
promises, their American prototype 'fixes' th^. Revenge is in £uro{ie visited 
by getting people into trouble or malung them sufier, and viotime are paid out or 
punislied — in America they are ‘ fixed *. 



CR. XV] COEtEEDS AND POLICIES OF MODERN PARTIES 547 

It is clear that not aU the factors we have touched upon are fixed 
upon America with the unshakeable permanence of destiny. Some 
are alterable ; but time wiU pass until their force is spent, and for 
a generation, at least, those wc have analysed are bound to produce 
their consequences. 

**«««*# 

There is a singular lack of continuity in the development of 
American parties : the two main divisions reform several times in 
150 years, and every second decade witnesses the rise and decline of 
eager third parties on their fringe. The present American system 
is based on the chief division into Republican and Democratic parties ; 
these arose after the Civil War and their character has been mainly 
determined by the men and the environment since 1865. Although 
they are tinged and affected by the spiritual experiences of the Civil 
War and its aftermath, they variously serve themselves to the ideals 
of the party leaders in the early years of the Republic, the Democrats 
profess to find nourishment in Jefferson, the Republicans in Hamilton. 
These two parties hold the field ; there are other parties,^ but their 
Presidential and Congressional poll has never been as much as 10 per 
cent, of the total, and in the Presidential election of 1928 they polled 
only a quarter of a million votes. 

Party divisions first appeared during the constitutional convention 
of 1787 and the campaigns to ratify the constitution. They were 
given body and determination when the constitution began to be 
applied. Until 1828 (when Andrew Jackson was chosen President) 
the spirit of Thomas Jefferson struggled with the spirit of Alexander 
Hamilton, the first was embodied in the Democratic Republican 
Party, the second in the Federalist Party. Two general attitudes 
were confronted, rather like the English antithesis of Liberal and 
Conservative, and they are well exemplified in Jefferson’s friendship 
for France and the F^eralist friendship for England during the war 
between these two powers. Also in the strict construction of the 
constitution by the Democratic Republicans, designed to limit the 
power of the Federal authority, and liberal construction by the 
Federalists, who wished the constitution to enjoy a developing life 
of its own. Who followed these leaders ? Jefferson was followed, 
broadly, by those who had been hostile to the establishment of the 
Federation, the Southern planters, the grain growers, the small trades- 
men ; * Hamilton by the creators of the Constitution, the merchants, 
the bankers, the shipbuilders, principally located along the North 
Atlantic Coast. Here was at once revealed, though it was always 
latent, that mingling of idealism and attention to immediate economic 

* Fine, Ijobor and Farmer Portia in rte C.S.A., lS2S-19iS (1928). 

* Cf. Beard, Kconomie Origin! of Jeffenaniaa Demnrmrg ; Hidi'ninbe, op. oit.) 
Chaps. I, m, V i Bowers, Jtffenon and Hamilton. 
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interests which is characteristic of all parties, but which in the U.S.A. 
is especially conspicuous, because the immediate economic interests 
are emphasised and sharpened by the size of the country and the 
variety of its climate and economic pursuits, and they are neither 
tameable by a consensus of ideals nor easy of propitiation by 
compromise. 

Power swayed between these parties until Jeficrson's organization 
of the rural grain-growers overcame the combination of other elements, 
and Andrew Jackson in 1828 repeated this feat and in addition won 
the egalitarian West,! tjjg economic and spiritual opponents of the 
merchants and bankers of the East. Afiecting the issue always were 
the person and achievements of the leader : Washington’s reputation 
was able to give lease to the nationalistic ‘ strong ’ governmental 
and financial projects of Hamilton, and perpetuate the party under 
John Adams ; while Jefierson and Jackson by their own mentality 
and demeanour were able both to promise the interested their satis- 
faction, and cause others to follow them regardless of immediate 
utilities : chief ingredient in their success was their sjnnpathy with 
the hard lot of the poor. 

Nor ought we to lose sight of one other permanent aspect of the 
American party system wliich was now revealed. The party in 
opposition (in this early case the Jeffersonian) is ‘ strict construc- 
tionist ’, that is to say, it agrees that the constitution lays down rigid 
and narrow limits to the activity of the government ; wliile the party 
in office, whether Jeffersonian (after a period of opposition) or Feder- 
alist (as in this early case), is ‘ liberal constructionist ’, that is, it argues 
that the government has the right to do everything which the consti- 
tution does not expressly deny, that is, that it is proper to do what 
the constitution implies, that which is ‘ necessary and proper On 
the whole, the Federalists were the ‘liberal constructionists’, their 
friend on the bench of the Supreme Court was Chief Justice Marshall ; 
but, going into opposition in 1812, they became ‘strict construc- 
tionists ’, seeking in constitutional interpretation the political power 
they were denied in the country. Their spiritual successors, the 
Republican Party, have been ‘ liberal constructionists ’ when inunediate 
necessities required it ; their spiritual opponents, the Democratic 
Party, arrived under President Wilson, at a singular elasticity in their 
doctrine and practice of ‘ liberal construction ’. 

From Jac^on’s entry into the Presidency in 1828 until the great 
dissensions and party reorganization of the Civil War period politics 
revolved around the respective claims of the West and the East to 
the economic ministrations or forbearance of the Federal authority : 
the issues were internal improvements like roads, canals and rivers ; 

! Cf. Bowers, The Party liatUa of (he Jaekaon Period, Boston, 1922. 

' Cf. Morse, Partiea and Party Leaders, Boston, 1923. 
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the United States Bank, and the tarifi. The first was supported by 
the Democrats, since they benefited the new states of the interior ; 
the National Republicans, the contemporary organization of the north 
seaboard states, opposed. The second caused one of the most famous 
constitutional conflicts in the history of the U.S.A. The bank, the 
favourite child of Hamilton, had always been unpopular with the 
farmers and the poor of the cities, and promoted and applauded by 
the wealthy, business sections. Not without difficulty had the bank 
been maintained : MeCulMi e. Mnn/lund is an evidence of the 
strength of the opposing forces. Wlien societies of primitive minded 
people like those of the West and some parts of the South come into 
contact with the complex monetary and credit arrangements of modern 
civilization thej’ believe that they will be cheated : and their belief 
acquires special force when, in fact, as in the western states, banks 
are established without projjer safeguards upon their operations. 
This natural but ignorant resentment found vent in a strong prejudice 
against the U.S. Bank. TJus was translated into the ideology of 
democracy against mouetai y monopoly, and the welfare of the many 
against the welfare of the few shareholders of the Bank. Jackson’s 
message of veto of the charter of the Bank in 1832 sets the 
tone of the Democratic Party of the time against the National 
Republicans : 

‘Every moiioiKilj, and all exilusive piivileges. are uranti-d at the expense 
of the public, m1u(1i ought to receive a fair eqiuvalent. . . . lb there no danger 
to our liberty and independence in a bank that, m its iiatun', has so little to 
bind it to our eoiintry ? . . . If we must have a bank nith private stockholders, 
every consideration of sound poliej, and eiery impulbe of American fechng, 
admonishes that it should Ik- pinity AiinricuH. . . ' 

Now, thirdly, there loomed up .sectional is.sues destined to split 
the Democratic Party. In a country where there is at once no cen- 
trally controlled economic policy yet a vast area witli diverse products, 
and a tariff palicy, the scramble for jirotection, in the known state of 
human nature, must necessarily be tierce, for each section will seek 
the fullest exploitation of its own resources, even if this is detrimental 
to his national coIleague.s in other parts of the country. Little by little 
a gulf yawned wide between the South Eastern planters’ interests, 
and the industrial and mercantile North and the cluster of new interests 
like the wool, hemp and flax growers of the middle states. The former, 
as a block of planters of cotton, which had become a great industry 
needing free access to markets abroad and cheap manufactured 
articles at home, were seriously perturbed by the consequential dis- 
crimination against them, had after a solemn protest against the 

* Cf. Macdonald, Sdeel UorumvHt* iUurtratm of the Hutory of the United States, 
1776-1861, New York, 1909, pp. 261-8. 
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* taxifE of abominations ' of 1628 * supported Jackson's presidential 
oandidatuie, for he himself was a slave holder and in taxifE matters 
moderate. Indeed, Calhoun, his vice-president, was the direct personal 
repiesentative of this bhe of Jackson’s supporters. The 7 received 
little relief ,* and the issue of nullification and secession arose. Their 
cause was economic : * the utterances were in the language of idealism 
and constitutional law : whether the Federal or the State authorities 
were sovereign.* The Democratic Party suffered a personal split, 
Calhoun resigning the vice-presidency, but was saved by the diplomacy 
of Jackson * and Henry Clay,* who at once urged the sacre^ess of 
the Union and lowered the tarifi in favour of the South.* 

The Jacksonian Democracy’s other titles to idealism and achieve- 
ments were its identification with the Western supporters of manhood 
suffrage, and its establishment of the ‘ spoils ’ system on the twin 


^ Cf. in Maodonuld, op. cit., Protfat of South Carolina agaiiut the Tariff of 1828, 
Dec. 19, 1828, para. 7, 8 (p. 233): ‘Bet-ausm, even admitting Congress to hato a 
conatitntional right to protort manufactures, by tho imposition of duties, or by regu- 
lations of commerrr, designed principally for that purpose, yo^ a tariff, of which 
the operation is grossly unequal and oppressive, is such an abuse of power, as is incom- 
patible with the principles of a free government, and the great ends of civil society, 
justice, and equality of rights and protection. 

‘ Finally, because South Carolina, from her climate, situation, and peculiar insti- 
tutions, is, and must ever continue to bo, wholly dependent upon agriculture and 
commerce, not only for her prosjperity, but for her very existence as a State ; because 
the abundant and valuable products of her soil — the blessings by which Divine Provi- 
dence seems to have designed to compensate for the great disadvantages under which 
she suffers, in other respects — are among the few that can be cultivated with any 
profit by slave labour ; and if, by the loss of her foreign commerce, those products 
should be confined to an inadequate market, the fate of this fertile State n’ould bo 
poverty and utter desolation — ^her citizens, in despair, would emigrate to more for- 
tunate regions ; and the whole frame and constitution of her civil polity bo impaired 
and deranged, if not dissolved entirely.’ See aku the I’rotat of Oeorgia, Dec. 20, 
1828, which follows on p. 234 ff. 

' They were produced also, and indeed, immediately hy tho proposal of Senator 
Foote of Connecticut in 1830, to limit tho sale of public lands in the West. The 
sale took away from the labour reservoir of northern manufacturers and they were 
therefore desirous of its limitation ; the southem planters were not unplcosed to 
link hands with a large agricultural population : they could form a block with them 
to overcome the North in Congress. The Hayne-Webster debates were the imme- 
diate result. The yeast of these debates was the economic struggle. 

' Cf. tho Hayne-Webster debates on Senator Foote’s Resolution in January, 
183t>, in Macdonald, op. cit., p. 239 ff., and the South Carolina Ordinance of NuUifi- 
cation, 24 Nov. 1832, on pp. 268-9 : ‘ Whereas tho Congress of the United States, 
by various acts, pniportii^ to be acts laying duties and imposts on foreign imports, 
but in reality intended for the protection of domestic manufactures, and the ^ving 
of bounties to olasses and individuals engawd in particular employments, at the 
expense and to the injury and oppression ai other classes and indi^uals, and by 
wholly exempting from taxation certain foreign commodities, such as are not pro- 
duced or manufactured in the United States, to afford a pretext for imposing higher ' 
and excessive dnties on articles similar to those intended to lie protected, hath exce^ed 
its just powers under the Constitution,’ eto., etc. 

* Cf. ibld.,-p. 283, Jaekeon'i Proclamation to the People of South Carolina, 10 Dec. 
1832. 

* Cf. Seburz, Henry Clou, 2 vols., Boston, 1899. 

* The terms are in Maoaonald, op. dt., p. 284 ff. 
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bases that it served the party and that, since one man was as good 
as another, offices ought to rotate. However, let us not attribute to 
the Democratic Party an exceptional interest in ‘ spoils ’ . ^ The ‘merit ’ 
system had a bi-partisan origin and a bi-partisan application.* 

The opposition to Jackson, the National Republicans, from 1834 
called the ‘ Whigs ’,* was composed of a heterogeneous number of 
elements : (1) The nucleus of National Republicans, that is, the North 
Eastern protectionists, national Bankers, and supporters of internal 
improvements ; (2) nuilihers (great tobacco and cotton planters) and 
extreme state’s riglits advocates (yet Webster was in its ranks) ; (3) 
a majority of the anti-masons, a gesture against masonic excesses, 
and without any other foundations; (4) miscellaneous dissentients 
from Jacksonian policy and aggressive demeanour, on grounds of 
‘ spoils ’, public and personal, and general constitutional doctrine. 
(Calhoun, for example, had joined it until 1840.) The doctrine and 
vitality of this party resided in the first group, and that was clear 
enough,* but to hold the other elements in lino for Whig candidates it 
was necessary to ‘ .straddle ’, that is, to say nothing in seeming to say 
much.® 

Both parties were destroyed by the slavery issue ; tl^WblEB in 
1852 by their policy that the Fugitive Slave Law was final, tiiat the 
system was ‘ essential to the nationality of the Whig party and the 
integrity .of the Union’,* and the Democrats in 1860. 

Here is another of the characteristics of the American party 
system : That the ordinary two-party system is so precarious a 
balance of interests and adherents, and is so diffi cult to establish and 
maintain over a continental area of pronounced diversities, that 
neither party can initiate a vital new policy without grave jeopardy 
to its existence. What it cannot do, third or single-issue parties 
must do. Thus with slavery and the rise of the abolitionists ; ’’ so 
with Bimetallism,® so with Civil Ser\dce reform, so with Prohibition,* 
so with Woman Sufirage.*® The movement which William Lloyd 

* Cf. Full, op. rit., for the tiexuinings of the spoils Bystem. 

* Cf. Thomas, The Return of the Demoeralir Party to Power in 1884, and Foolkcs, 
i'ighling the SpoiUmtn. 

’ The name vras taken in order to denote the struggle against executive usurpa- 
tion, since it had been the name of the anti-British party during the War of Inde- 
pendence. Cf. especially, Maey, PodtieeU Parties in the UniUH StateUr 1S48-C1 (190U). 

* Cf. Woodburn, Pditieal Parties and Party Probtnua in the U nited Statee, New 
York and London, i914, p. 48. 

‘ Cf. Stanwood, A HUtory of the Preoideney, 1788-1887, Boston and New York, 
1898, p. 180. 

' Brooks, op. oit., p. 68. 

’ Cl. T. C. Smith, Liberty and Free Soil Partiee. 

* Later in the century (broadly from 1873-96) the ’ Silver Party ’ fought lor the 
free coinage of silver. The ‘ Greenbackers ’ were another party favouring unlimited 
coinage of silver. 

* The Prohibition Party and the Anti-saloon League. 

** The National American Woman Suffrage Association and the National Woman’s 
Pexty. 
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Qflirison had begun in 1631 prodnced an American Anti-Slaveiy 
society. It won adherents as the question was ever in issue with the 
admission of more states into the Union. By 1848 the National Free 
Soil Party had gathered large forces in the North, East and West 
from the following of the major parties. The repeal of the Missouri 
Compromise in 1864 abolished the rule that slavery would not be 
tolerated north of the given line. The Republican Party almost 
immediately arose on the ‘ Free Soil ’ foundation. To the original 
propagandists against slavery the issue appeared in the light only of 
an ultimate ideal of human conduct : 

‘Congress lias no more power to make a slave than to make a king; no 
more power to institute or establish slavery than to institute or establish inon- 
orohy; . . . that we accept the issue which the slave power has forced upon 
us ; and to their demand for more slave states and more slave territory, our 
cidm but final answer is ; No more slave states and no more slave territory.’ 

The Fugitive Slave Act was to them ‘ repugnant to the spirit of 
Christianity, and to the sentiments of the civilized world. We there- 
fore deny its binding force on the American people, and demand its 
immediate and total repeal ’. 

The growth of the Republican Party (in 1856 it carried all the 
New England States, New York, Ohio, Michigan. Wisconsin and 
Iowa) was, to the South, an earnest that slavery was to be destroyed. 
They became extreme, and in 1860 split into Southern Democrats 
and Northern Democrats, who were in favour of leaving the issue to 
each separate state. Fragments of old parties and adherents of the 
new swung into hostile lines : the old compromises had worn out ; the 
Union was broken and the parties were, therefore, sectionalized.' 
Until the full onset of the slavery issue both parties had had adherents 
all over the country : they certainly had their peculiar and impreg- 
nable strongholds, but they were not confined to those sectional 
strongholds. 

‘ The Whigs, like the Democrats, were able to win seats in all ports of the 
country. On the whole, however, they were most successful in the North- 
East. They were less successful in the Upper >South, still less so in the North- 
West, and least successful in the Lower Mouth. On the other hand, the Demo- 
crats were much stronger in the North-West than in the North-East, and in 
the Lower South than in the Upper.'* 

Broadly the Whigs were supported in the South by the rich, 
whether planters or men of commerce, ‘ the aristocrats of the fertile 
black belt,’ and in the West their American system of encouraging 
the home market and promise of credit facilities found them consider- 
able support. 

* Cf. Von Holst in Wilson, JHvuion and Hfunim, p. iVZ. 

■ Holcombe, op. cit., p. 145, and cf. his statistical analysis, loo. oit. ; Cole, The 
Whig Parly in the Souih, pp. 69, 71, cited in Holcombe, op. oit., p. 147. 
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In the North-East and in the North-West the grain growers and 
pioneers supported the Democratic Party, for both its general theories 
of human rights and its particular ministrations in terms of west- 
ward expansion, cheap land, low taxes. 

Tills balance of interests was upset by the exodus of the small 
farmers of the North and West from the Democratic Party upon the 
passage of the Kansas-Ni-braska Bill which repealed the Missouri 
Compromise ' — for the farmers feared an inrush of slaves and a limita- 
tion of their own opportunities ; and the tearing of both parties in 
the Congress which enacted the Act -Southern Democrats and 
Southern Whigs opposed Northern Democrats and Northern Whigs.* 

The Democrats, who had begun as the jiarty of Jefierson, the 
veritable apostle of ‘ liberty, eijuality and fraternity were now 
fighting a sectional battle whose programme consisted (a) of the 
denial of liberty, erjuality and fraternity to the black race* and (6) 
assertion of the rights of self-determination : the Republican Party 
which now aro.se to fight the battle of the North and West against the 
South, derived from Hamiltonian origin.s. denying the equality of man, 
asserting the need for obedience and hierarchy, but it now urged the 
pararaountcy of e<|ual liberty, an<l as A partner thereto, the inaccept- 
ability of secc.ssionist doctrine ; iu the hitter only was it true to its 
origins the new environment, the development of the frontier and its 
opportunities, and the adhesion of idealists had made it, for the nonce, 
at any rate, quite Jeffersonian in character.* But the emancipation 
policy of the Republican Party was not establi-shed or carried through 
without serious domestic friction and considerable dissent.® 


‘ Jlolcomlx!, op. cil., ( 1 . l.‘>7 : Woodlmni, op. ut.. p. Ha; B«*ard, The Rise of 
American ('irilizalion (I'.)2S), IJ, 13 If. 

‘ ‘ ... it 18 dear that many tliouKanUs of Dpniocratb bad broken the habita of 
a lifetime and brought almit a radically uea alignment between the major parties. 
Ill all tlioKC states, both in the north-east and the north-west, where the Democracy 
had lieeii most firmly entreneh«l in power in 1852, the Republicans hod become 
by IStiO the dominant party. The majority of the small farmers, which had for- 
merly licen Deniocratie, not only in what might then have been railed the hay-and- 
grain region (whieli by llt20 had lieeome the hay-and-pastnre region), hut also in the 
distinctively corn-aiid-wheat regions north of Mason and Dixon’s lino and the Ohio 
river, had become Republican.’ — Holcombe, op. cit., p. 175. 

* ‘ The Democracy of to-day hold the Ulierty of one man to he absolutely nothing, 
when in conflict with another man’s right of property ; Republioans, on the con- 
trary, aro.for both tho man and the dollar, but in cose of conflict the man before 
the dollar.’ — Dctter of Abraham Lincoln (1U9) cited in Holcombe, op. cit., p. 169. 

* * Tho principles of Jefferson are tho definitions and axioms of free society. And 
yet they are deiued and evaded with no small show of success. . . . All honour to 
Jefferson — to the man who, in the eoucreto pressure of a struggle for national inde- 
pendence by a single people, had tho coolness, forecast, and capacity to introduce 
into a merely rovoTutionary document an abstract truth, applicable to all men and 
bU times, and so to embalm it there that to-day and in all coming days it shall be a rebuke 
and a stumbling-blook to the very harbingers of reappearing tyranny and oppieaaion.’ 
— Lincoln’s Letter (confd.), ibid., p, 170. 

* Cf. W. A. Dniining. Reconstrtutim. 
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Sinoe the rise of the two great parties in the cuoumstanoes we have 
indicated the issues have bwn is^ly the same as they were in the 
period up till 1854 : namely a number of specifio and isolated eoonomio 
proMems which have attracted aggregations of various national 
sections. The fierceness of the Radical Republicans in following 
their victory by legislative, administrative and military coercion of 
the South, naturally put the Democrats in the position of attackers of 
tyranny, and made them the critics of the administrative abuses which 
preced^ the reform of the Civil Service, and the rotten condition of 
political morality exhibited by a party which had done its job and 
contrived only to exploit it in such terms as the surreptitious increase 
of Congressional salaries in 1874.^ Down to the War of 1914 the 
Democrats took the more liberal and generous side of the issues which 
arose : They favoured the small and weaker interests of society 
against the stronger, that is, those who lived by agriculture in the 
South and West, * hence they took the Bryan stand in the monetization 
of silver controversy against the Republican insistence upon ‘ sound 
money ’ ; * they protected those who ran small busines^s against those 
who lived by large industry, by their advocacy of trust-controlling 
measures ; * they favoured the fr^om of the small nations against the 
use of Imperialistic power on America’s part, in the Spanish- American 
War ; * they promoted the sincerity of elections by the advocacy of 
government control of campaign funds ; • they reduced the Tariff in 
1894’ and 191 3.« 

In all these matters the Republican Party eventually (save in 

’ A very good account of the or lock of imues of the time le to be found 

in H. C. Tbomofi, The Return of the Democratic Party to Power tn JS84. 

’ During tlie period 1872-9U tho main conflict between the two partm centred 
around the ‘ silver ’ question and the level of tariffs. The Republicoiui resisted 
silver inflation and the Democrats fought for a lower tariff. But on other questions, 
for example, civil service reform, there appeared frequently to bo only a difference 
of emphoHis. For full details of the party policies see Stanwood, Hietory of the Pren- 
dmey, 1788-1897, where the |iarty platforms are reproduced. Cf. for this period, 
importantly, Stephenson's Aldrich, 

* Cf. Buck, The Agrarian Cmtade, New Haven, 1920 ; Beard, Contemporary 
American History, New York, 1914 ; Schlesinger, Political and Social History of the 
United States, New York, 192S, Chap. XXIII. 

* Cf. Beard, op. cit. ; Schlesinger, op. cit., pp. 471, 472 ; Morrison, History of 
the United States, 2 vols., London, 1927, 11, 434 fi. 

' Cf. Beard, cm. oit. ; Schlesinger, op. dt., p. 420 ; Stanwood, op. cit. 

* Stanwood, History of the Presidency, Vol. II, 1897-19111, Platfonns of 1908, 
1912, pp. 186, 360. 

’ By the Wilson Act of 1894 wool, lumber and copper were placed upon the free 
list. There was a reduction of duties on a number of protect^ commodities, e.g. 
pig-iron, steel, tin-plate and ohinaware. Tho average level of duties was reduced , 
by about 10 per oent. (The 2 per cent, income tax on all incomes over 34,000 was 
later declarecf unconstitutional by the Supreme Court.) 

* By the Underwood Act of 1913 the list of free imports was extended to inolnde 
wool, iron ore, etc., agricultural implements, eto. Brauctions in the higher duties 
(wodlen and cotton goods) were enacted. The average level of duties was about 
w per oent. as eompared with 36'9 in 1894. For farther details of. Bogart, Heonomie 
Sikory of the Amertean People (Longmans), 1930, pp. 702, 703. 
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ngaid to taiiS) competed with the Democratic Party, but only upon 
pressure, and it only entered upon a vigorous policy of aid to the wearer 
elements in society through its own Progressive, insurgent group 
under Roosevelt ^ and La Follette,* that is, believers in the doctrines of 
the Western States. Yet the Democratic Party served the ideals of 
centralization in its establishment of the Federal Reserve Board and 
the Federal Trade Commission, and through President Wilson a very 
‘ liberal constructionist ’ * view of the constitution, a view which, 
however, was shared as much by Roosevelt. The Democratic Party 
tried hard to keep out of entanglements with Mexico and the European 
War ; the Republicans have shown a special interest in the ‘ big stick ’ 
policy, preparedness. The Democratic Party, under Wilson, had a 
plan of world peace in the League of Nations : while destroying this 
the Republicans have sought the way of special arrangements like the 
Kcllog Pact and the London Naval Agreement.* Two matters which 
were very definitely not of upclumal importance had to be forced upon 
the parties before they would act — ^Prohibition and the W'oman Suff- 
rage. By 1900 the Democrats were talking in terms of Jeffersonian 
ideals, wMlc Republicans found a new interest in the doctrines and 
personality of Hamilton.® 

Where were and arc the strengths and weaknesses of these parties 1 
In 1896 the Democratic strength lay solidly in the Lower South ; • it ' 
had a 50 per cent, majority over the Republicans ; in the North-west ^ 
the Republican Party was nearly four times the strength of the Demo- 
crats ; in the North-east ® it had almost nine times the representation 
of the Democrats. The Democrats suffered now and until the Republi- 
can split of 1912 from the loss of the following of the small farmers 
of the North-east and North-west which occurred at the Civil War.® 
The Republicans seemed to have a solid following in the North and 
West, but in New York and New Jersey, and in the Far West and the 
Central States the interests which sought benefits were only closely 
divided. Could this be turned to the advantage of the Democrats 
by superior bidding or a split among Republicans — then Republican 
strength was sapp^, and even if this occurred the recapture of unity 

* C£. Roosevelt. A aUibioQrapky, 1913 ; B. P. De Witt, Tht Progressive Movement, 
New York, 1915. 

* Of. Board, op. cit. 

* Cf. Wileon, Congressional OovernmerU in the United States ; Tumulty, Woodrow 
Wilson as / Know Bim; Publie Papers of Woodrow Wilson, ed. by B. S. Baker and 
W. K. Dodd, 2 vola. (Harper), 1927. 

* Cf. Adams, A Bistory of the Foreign Policy of the United States, New York, 1924 ; 
Howland, Survey of Aiiimras Foreign Hdations, 1928, New Haven and London, 
1928. 

‘ Cf. Holcombe, op. cit., p. 2S2. 

* Cf. ibid.. Table, p. 240. Stanwood, op. oit., Chap. XXXI. 

’ Holcombe, op. dt., p. 240. 

* Ibid., loo. dt. 

* Ibid., p. 245. 
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and success here by tbe Republicans would bring them national 
success. Such a split occurred overtly in 1912 ; it was overcome in 
1920. In 1912, the Progressives of the West broke with the conserva- 
tive Republicans of the East because these were conceitedly giving 
rein, after their victory over Bryan’s silver campaign, to capitalization 
and Hamiltonianism.^ Further, dissension arose from the economic 
policy pronounced by the party ; the tariff of 1897 was highly pro- 
tective and favoured the Eastern manufacturers and the farmers of 
the West ; no attempts were being made to render the trusts, like the 
meat-packing industry and the railways, amenable to public control, 
a matter of vital interest to those who were being made to pay more 
than the traffic could bear.* Although Roosevelt and Taft advanced 
in these directions resentment could not but grow if the spirit in which 
reforms were undertaken were that of Taft.® By 1909 when the 
Payne-Aldrich Tariff was passed •* the number of interests requiring 
conciliation were too large for the satisfaction of all,® and the farmers 
and manufacturers fell foul of each other over tliis and the Canadian 
Reciprocity Bill. This latter wa.s carried against the opposition of the 
Insurgents — the grain-growers of the Middle West being their following. 
The regular body of the Republicans was commanded by Taft : the Pro- 
gressives by Roosevelt. An extraordinarily exciting campaign, which 
might be called the ‘ New Freedom ’ election since both Progre&sivp.s * 


' Cf. Beanl. ('oiiimifnimrii AmFriran llhl'irii: oj). I’lt., j). 4(>.'l fl. : 

Stonirood. op. cit., 11.; I’n/ilir/tl Q«»rlirlg, 1!>I2, Vol. XXVII, pp. .‘UU, 

742-6, for an account of the cnmiiaign. 

’ Cf. F. Xorrifi, The (kUipui'. 

* Cf. Our Chiif MngMmle unil hit Powrre. 

* The Payne- Aldrich Act of 1U0!> Icsac-ncd the dulicH on raw materials emplny<*d 
in manufacture (to some extent). The wool duties were not reduced, other duties 
were raiM*d — the general lerel lieing aliout 40 per cent. The pledge of downwanl 
revision was considered not to hate lieen fullillefl. t'f. liogart, op. eit., p. 7t>4. 

‘ Cf. HohonilK', op. eit., p. 2li.'). 

* The Progressives proclaimed their devotion to eflcetive representative govern- 
ment, declaring themselves in favour of direet yirimaries for the nomination of state 
and national ofliecrs, of nation-wide jireferential primaries for Piesidentiul candi- 
dates, of the direet election of ,SenaturH by the ]XH>ple, and the adoption of the short 
ballot by the states. They advwated also easier amendment of the const itution, 
increased p'edoral contnil over national pndilems, egniil siifTruge, striet limitation of 
campaign contributions and expenditure and ‘ detailed publicity of Imth, Is-fore as 
well as after primaries and elections They demanded further publicity in par- 
liamentary procedure and a large measure of judicial ndorm enabling the ptmplo 
‘ to determine fundamental questions of serial welfare and public jKiliry '. Ijcgisla- 
tion was proposed on the following subjccta: industrial conditions, agricultural 
credit, co-operation and sohuols, control of interstate corporations (strengthening 
Sherman act, etc.), currency (ineceawsl Federal control), downward revision of the 
tariff, conservation (and wise development) of natural resources, graduated inheri- 
tanee tax, war widows and urplians’ pensions (a ‘ wise and just ’ policy). Declaring 
themselves in favour of a stringent enforcement of tbe Civil Service Act they desired 
on extension of tbe competitive system. Finally they proposed iogislation to protect 
the public from worthless investments. Cf. AubAiography «/ Im Follette. For the 
Progressive Platform of 1912 see Stanwood, ff Tsterp of the Prendenry, II (1807-1916), 
28S-08. 
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and Democrats ^ under Roosevelt and Wilson respectively fought to 
the tune of freedom and equality of the toiling millions, resulted in a 
Democratic victory, but by a minority of votes. The returns closely 
followed the economic interests appealed to.® 

In 1920, the country returned to ‘ normalcy’ with Harding as 
President — that is, it had realligned its»‘lf much as before the Republi- 
can split of 1912. Thi.s it could do because the Middle West was easy 
to arouse, against the War and its aftermath -what was the League 
of Nations to the middle-western farmer ? So also in the Congressional 
elections of 1918 and 1922. The Pw.sidcntial and Congressional 
elections of 1924 ® and 1928 * continued the Republicans in power and 

^ The Uemotratic I'arty flcnounced the high tanlT and would admit tariffB for 
reTenue purpo^ori only. I.i(‘gi*%lation W’as proposed a>« follows : Stringent anii-truat 
measures, single Presidential term, supi‘r\ision of railway, telegraph and telephone 
rates (th(‘ tw’o latter in intcratalc cunimm*e), facilitation of rural crediU and elaborate 
agricultural scheme, prohiliition of corporations contributing to campaign funds, 
jufUcial reform, rc>orgatiiza1ion of the civil service (ciitunsion of the merit system, 

etc.)- 

The party Tcaihnned its hostility to the policy of lm})ervalisixi in the Thilippinee 
and etw'wherc and also declared it.self an enemy to the centralization of Banking: 

* Jlaiiks exist for the acrommodation of the public, and not for the control of businoas.* 

The predominuiu'c of agricultural plans *and of poUcii^s for the development 
natural resources (e*<|K‘( tally nverM) distinguishes this platform from that of the 
Progressive Party (de5erilK*<l alaivc). 

h'or further details ace Stanwood, op. cit., IT, 71. 

* Cf. Holeomlio, op, <it., ji. 27o. WiUon carried forty of the forty-eight states 
but obtained 41*8 ut the popular vote. 

* In the Presidential election of ll>24 the results wen * : Coolidge (Rep.)* 16,718,789 ; 
Davis (Deni.), 8,.‘178,tM»2 ; La KoUette (Pn>gr.), 4,822,319; Soc. Lab., less than 
35, (MX) ; Workers' I’arty, Ic'is than 35,()()U ; Nat. Prohibition Party, 48,(XX) ; Com- 
monwealth Land l*artv, 3.(K)C). 


C02fOKKS.S (1924) 


S( iiaU\ 


House of Rejtrrsentatires. 


Kepiiblieans 

. . 50 

Republieonn 

232 

Democrats 

, . 40 

DemocratH 

183 

La Follette Hepubheaiis . 

. . 5 

La Follette Republicans 

6 

Farmer-Labour .... 

. . 1 

Farmer- La hour 

3 



Socialists 

2 

Total 

. . 90 


425 


* In the Presidential election of 1928 the rosultb were : Hoover (Rep.), 21,429,109 ; 
Smith (Dem.), 15,005,497 ; Thomas (Soc.), 207,835 ; Foster (Workers), 48,228 ; 
lioynolds (8oe. I.^b.), 21,181. 


CO^'OBES8 (1928) 


Senate. 


Hottfc of Jicprenciilalirei. 


Republicans 

. . 49 

Republicans 

235 

Democrats 

. . 40 

Jk-mocrats 

193 

Fanner-Labour .... 

. . 1 

Farmer-Labour 

2 



Soeialist 

1 



Vacancies 

4 

Total 

. . 90 

ToUl 

. 435 


{American Tear Book* 1025 and 1920.) 
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tevsakd oitoe more the contmoity of tiie Sooth and North and West 
tdignment of American party forces, and also the Bepublican weak- 
ness from Progressive forces, like those led by La Follette in 1924, of tiie 
North-West. 

Finally, the parties have frequently been closely balanced numeric- 
ally in both Houses ; ^ and frequently each party has been in a state 
of fission in which sections of the one have co-operated with sections 
of the other against their own parties.* 

Survey. This slight sketch of American political parties presents 
a far different appearance from that of the British scene. Where 
does the difference lie ? Mainly, I believe, in the fact that the British 
parties come into possession of the whole plenitude of sovereignty if 
they obtain a majority. They have the whole sphere of human 
int^sts from wliioh to choose and combine their policies ; and hence 
they can develop a programme which includes pledges, both definite 
and sincere, convertible into legislation without the risk of a naked 
and violent battle between opposed interests as in the American 
Civil War, and without the need of inventing magniloquent but empty 
programmes. The American Constitution j)ermits the Federal parties 
to do only those things which are bound to cause some section a keen 
sense of deprivation, because it permits economic measures only : a 
benefit to one section can only be paid for by the obvious burdens of 
the rest. There is a poverty m the problems of civilization, in part 
through constitutional limitations and the reserved powers of the 
states, in part through the material and spiritual factors we have 
already noticed in our general remarks on the American party system. 
In truth, the task of not dissolving into factions is sufficiently <^cult 
for the parties which must organize a continent composed of a number 
of vast tracts with immense differences of soil and climate, resources, 
culture, religion, race, and development. Hence sectionalism, evasive 
and bombastic programmes, infrequent achievements, and either non- 
partisan or bi-partisan additions to the statute-book or Constitution. 


GERMAN PARTIES 

In the Reichstag elections of September, 1930, a score of separate 
political parties competed.* We relegate to a footnote the least con- 


* Por example, in the Uouae o{ Bepreaentativos in 1850, Republioana numbered 
113, Democrats 101. In 1677, Repubbeans were 137, Demoorats 156. In 1917 , 
Bepublicana were 216, Democrats 2i0. Similarly m the Senate i In 1881, Republi- 
oans 37, Demoorats 37; in 1911, Republioans 49, Democrats 42; again in 1927 
both parties were numerically equal, having 47 members each. Cl. Hasbrouok, 
Party Ooveramsat tn fie Bouse cf StpretmUtHvee, 1927, App, A. 

* Cf. lanrsU, Tie Influence of Party upon Legulatton, Am. Hitt. Aee. Xept., 1901 ; 
Hasbiondt, op. dt.. Chap. X ; Holoombe, op. cit.. Chap. XU. 

* Of, Bawplergdmit ier RekhttagnuMm 1930, Deultehre SloHttuelue Amt. 
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sidetable paxties, and deal more particularly with the origin, nature 
and following of the larger parties.^ 

From the general picture of the German party system, however, 
theM features stand out : (1 ) a great party founded upon a religious 
basis, the Centre Party ; (2) a number of small parties founded upon 
a racial or national basis, e,g.. Bavarian National Party, the German 
Hannoverian Party, and the National Minorities, like the Polish 
Party, the Lithuanian Party ; (3) a number of parties for the further- 
ance of particular economic interests bke the Party of the Middle 
Class, the Land Union, the Peasants’ Party, the ‘ Party of those 
injured by Monetary Inflation ’, etc. ; (4) a large Communist Party ; 
and, finally (5) a party of which a very important ingredient is 
anti-Semitism — ^the National Socialists. 

The parties of the Right, in order of their age, rather than recent 
electoral successes, are the German National Party, the German 
People’s Party, the National Socialists, the Economic' Party, and 
several smaller groups. ‘ In the centre, although leaning towards 
Conservatism, arc the Centre Party and its Bavarian self, the Bavarian 
People’s Party ; and on the Left the People’s Right Party and the 
German State or Constitutional Party, all that remains of the historic 
Progressive and Democratic Parties. On the Left are the Social 
Democratic Party and the Communist Party. 

The German parties of the Right reach back in their philosophical 
connexions to the anti-Revolutionary, Romantic philosophy of the 
State as developed by Gentz, Novahs, Schlegel, Adam Muller and, 
with diflereuces, Hegel.’ This trend of theory emphasizes the organic 
nature of the State, denies the rational social contract among ‘ atom- 
ized ’ human beings, and stresses the importance and natural origin of 
the various Estates {S(dnde). It glorifies nationality and patriotism, 
paternalistic State activity, and acceptance of traditional values. It 
is monarchist,* anti-democratic : and declares that royal authority, 
like all authority, comes from God.’ Until the establishment of the 
Prussian Diet in 1847 no parly was organized ; there were casual 

• For example. RHrhupartci den deutsrhen Mittdslandes {Wirlsehaftnpartci), i.o., 

the Party of the Middle ClaBecii, or Economic Party, with 23 seats in the Koichetag of 
1928; ('liristlkh-XatioHttle Jianern and Landrolipartei, i.o., the Christian National 
Feasants and Itural Party, with 9 seats in the Reichstag ; rMsraht Partei, i.e., the 
National Justice Party, or Party for Justice in Economic Enterprise, 2 seats ; Aon- 
tmatire Volksjiartei, i.o., ConsorvatiTos. a wing of 37 members who seceded from the 
National I’arty in 1929, they are less extreme than the Hugenbe^ Nationalists; 
CHritllieh-Sozialtr Yolktdifntl, i.c., Christian-Social National Service, a party of 
ooneilialion. . 

• Landmlk, 18 seats ; Kotuermtii-en, fi seats ; Landbund, 3 seats. (Beichs^ 1930). 

• For these Gooch’s Qtrmany and iAe Frmch Hcvolutwn is a good English intro- 
duction ; in German there is Baxa, Die Politik im Spiegel der JRouuintik. 

• Cf. F. J. Stahl, RechU und Staatelekre auf der OruueUage ChruUieher Atuchavetng 
(1830-37). 

• Cf. Karl Ludwig Mailer, Rejitauratim der Sbtatamuenichaft (1818-34). 
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ooncenttstions of groups around periodicals.^ Not, however, until the 
levolutionaiystoims of 1848did the conservative tendencies dyatallize: 
then the great landowners on their defence against a heavy land-tax 
project by the Liberal Prime Minister, Hansemann, the theorists, the 
high civil servants, and the dignitaries of the Evangelical Church created 
the Kreuzzeitung as the meeting-ground, while the conservative 
elements, peasantry and King were educated by ‘ Fatherland Unions ’, 
‘ Unions of Prussians and ‘ Societies for King and Fatherland 
In the Prussian National Assembly of 1848 groups of the Right per- 
mitted only a constitution imposed from above (okiroykrt). In May, 
1849, the three-class system of election was imposed, and defended 
against liberal egalitarian attacks as a generous concession. It was, 
of course, the offspring of the theory of the natural inequality of man, 
of the right of the propertied to defend themselves, of the confusion 
of wealth with political ability and superiority of breed. Its practice 
anddefencS were maintained until the people rose in 1918. Broadly 
the Bight was Prussian-particuiarist ; particularist, also, were the 
groups of the Right in all the Gherman States ; but in Prussia the 
Extremists in this as in other matters now grouped around Gerlach, 
while Bismarck with followers gradually drew away towards a more 
liberal, because a more practical, system. Their natural afhnities 
in foreign policy were, of course, the countries of Metternich and the 
Czar, their enemy the country of Napoleon, of revolution and universal 
franchise.^ To counteract Bennigsen’s great National Liberal organi- 
zation the Prussian National Union was founded in 1861 ; but a cleft 
widened between it and the extreme Conservatives of East Prussia, 
for it was prepared to make some, if not generous, concessions to the 
liberal theory of constitutional monarchy, and, economically, was ready 
to pursue a paternalistic-democratic social policy towards small 
industry and credit institutions. The Eastern, agricultural Conser- 
vatives were adamant in this respect, and hostile to Bismarck’s anti- 
Austrian policy.* Indeed, so strong was their economic and cultural 
bias that they broke with Bismarck and his federal policy, even 
rejecting the indemnity awarded him at the conclusion of the War. 
They were afraid to be united with countries whose liberal and revolu- 
tionary past threatened their traditional privileges. 

The result was a formal spUt between non-Bismarckian Con- 
servatives and Bismarckian Federalist Conservatives, afterwards 
called the Free Conservative Party or the ‘New Conservative 


* Ci. BergBtraaaer, Oachichie dtr deulschen poMiachm Parteien. 

* It is interesting to notice the title of their association : ‘ Association for the 
protection of the interests of Great Estate-owners and the promotion of the well- 
being of og classes of the population.’ 

* Cf. Bitter, Die preueziechen KonienxUiven und Biemarck'a deutsche Polilik (1913). 

* Cf. Uerbeiger, Die Stellung der preueziechen Kotuervativen zur Sozialen Frage, 
1848-S2 (1911). 
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Fraction ’ in Prussia, and in the Reichstag, the Glerman Empire 
Party.i The Old Conservatives deplored the KuUurkampf, not out 
of love for the Catholics or prejudice in favour of universal 
tolerance, but bcciiuse they feared a weakening of the position 
of the Protestant Church of which they were the leaders in the State. 
They opposed Gneist’s local government reforms, which would weaken 
the patrimonal status of large estate owners. In 1876 the old Con- 
servatives reorganized as the German Conservative Party — they, too, 
for their very lives, accepted the Empire, and once attempting to rule 
against it, they now organized to rule through it. Conservatives 
of both wings became reconciled with Bi.smarck as soon as he no longer 
needed the National Liberal voter to support him, and proceeded to a 
national protective tariff scheme and the Anti-Socialist Laws at the 
end of the ’seventies. However, for years and years the total Con- 
servative strength never reached more than two-ninths of the 
membership of the Reichstag or of the Diet in Prussia. They were 
readier to unite in Government Coalitions with the Catholic Centre 
than with the National Liberals or parties more on the Left. So 
Bismarckian projects (1880) for biennial budgets and the reduction of 
the legislative period from five to four years (which would give the 
Government a more frequent opportunity of managing the elections) 
were supported only by them. They aided the Centre Party in 
its acceptance of the Accident Insurance Law. They were favoured 
by the Tarifi Law of 1885 which gave substantial protection to agri- 
cultural products ; they were the friends of the Military Project of 
1886, which would have increased the standing army and established 
a programme for seven years (and ultimately did). In Prussia they 
accepted the Income and Industrial Tax in 1891 because this decreased 
the power of the Reich over Prussia, and they defeated the School Bill. 
In 1892 the agitatory benefits of anti-Semitism were formally blessed 
in the party programme, and, as in Spain of the Inquisition, racial and 
religious feeling was only a partially sincere addition to economic 
jealousy. 

The Jews were in some places, for example in Hesse, able to take 
advantage of backward civilization; and the proximity to Russia, 
Poland and Austria, within whose borders the Jews shared their 
hosts’ benighted ignorance, bigotry and personal uncleanliness, always 
provided an anti-immigration cry.® In 1893 the Conservative groups 
were joined by a strong companion in the Union of Farmers (Bund der 
Landmrte) who organized to protect agricultural interests in the 
legislature, with the principles of protection, defence against undue 
taxation, the establishment of Chambers of Agriculture and super- 

* Freikonservative and Deutsche Reichspartei respectively. 

• Cf. Wawrzinck, Die Dntsiehung der deMt^hen nnU’Semiten pea^teien, 1873-90 
(1027). 
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^nsioii of the Stock Bzohange. They were opponents of the greet 
Bnett to West Canal project since this was advantageous to the indus- 
trial West, which would attract labour away from the great estate. 
The party was not very numerous in the Reich, but it had both in- 
fluence at Court and a balancing position with the Centre and the 
National Liberals, while in Prussia the three-class system and 
control of local government gave it a permanently artificial but 
efEective strength. There redounded to the advantage of the 
Conservative Party, as of the National Liberals, the funds and pro- 
paganda of the Bund der Landvirte, (hf Central Association of 
German Industrials and the Flottenoerein (Navy League) established 
1898. 

Since the Conservatives needed the Centre and the Centre needed 
the Conservatives each for their own advantage, the spectacle, to many 
citizens disgusting, was witnessed, of a party of Protestants and a party 
of Catholics in collusion for temporal things, while other Protestants 
felt it oppressive to be ruled by a Cathchc minority. It was for years 
a remarkable brotherhood, which supported the Colonial and fleet policy 
and wildly fought liberalization of the Prussian franchise and income 
tax and death duties in Prussia. (The latter caused a break with the 
Centre and the collapse of Billow’s Chancellorship which had proceeded 
on a coalition of Conservatives, Centre and Liberals.) From 1914 they 
were the steady friends of war A outrance. In the National Assembly 
at Weimar their political theories were expressed in their fullest form : 
to those we shall allude later. The aftermath of the War caused a 
general reorganization of all parties and among them the Conservatives : 
the German Conservatives and moderate Conservatives formed the 
German National Party (the Deutsche Nationale Volksparlei). It also 
largely absorbed the Christian Social Party {CAristlich-Soziale Partei), 
founded in 1878 by the Court Preacher Stocker, as a Christian, 
monarchist and patriotic organization of workers and counterblast to 
the atheist, republican, and international Social Democrate. It was a 
kind of Tory Democratic movement, soon taken under the friendly 
wing of the Conservative parties. In 1896 it lost its Liberal 
followers who formed the National Socialist Union led by Pastor 
Friedrich Naumann. There are only remote spiritual nnnnPYi'nnB 
between this and the party now led by Hitler under the same 
name. The Anti-Semitic Party was dso an ofispiing of the 
mind of the good Christian Court Preacher Stocker who led an 
agitation with the help of the teachers Forster and Henrici and 
Lieutenant von Soumeberg. This alliance of Church, School and ' 
Army produced anti-Semitic petitions to the Reich Chancellor, and by 
1890 five members had been returned to the Reichstag ; by 1893 they 
had sixteen members. The groups which this party innln ij ed issu^ a 
common programme in 1895 ; in 1906 they split asunder each with 
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sepatate piogramines. These partdes had always been followed by 
members of the lower and middle middle-class. 

A little to the left of this party there was established another 
Conservative party, the German People's Party, formed out of the 
conservative remains of the National Liberal Party. Both these 
parties were monarchist, but the former was much extremer in 
nationalism and anti-LiberaUsm. In the elections to the Constituent 
Assembly of 1919, the German National Party called itself the party of 
the middle-class and appealed to handicraftsmen, business-men, 
officials and the salaried groups. In fact in the Constituent Assembly 
its membership consisted of about 30 per cent, agriculturists ; indus- 
trials and merchants 12 per cent. ; evangelical clergy about 10 per cent. ; 
teachers and civil servants about 20 per cent. ; trade union officials 
10 per cent. ; journalists, doctors and handicraftsmen made up the rest. 

Its state of mind is apparent from (a) its programmes and electoral 
declarations and (b) its attitude to various of the principal issues which 
have arisen since the Revolution. It deplores the destruction of the 
Empire built by Bismarck, but is prepared to adapt itself to an ordered 
state based on majority rule and led by a ‘ strong, decided Govern- 
ment ’. The bases of its policy are .patriotically German, and the 
‘ living forces of Christianity ’. They demand the maintenance and 
protection of their frontiers, the care of German minorities abroad, 
and union with German Austria, protection of personal and political 
freedom and private property and ’ equal rights for all This 
sounds like the programme of a minority! They desire Imperial 
unity, but with federal qualities ; the strictest public economy. In 
their early declarations the monarchical element is pronounced.* The 
army is still their favourite child, and they are the strongest opponents 
of unilateral disarmament. Bolshevism is their bete noire. ‘ We 
fight for all ! For yonnelves, and the happiness of your children and 
grandchildren I The subject is Italy ! The existence and the whole future 
of our beloved Fatherland ! ’ 

Although in former years the party would have been horrified at 
woman suffrage, they now * greet German women as entitled to fully 

^ * rrivate property, private cnteiprise, initiative and the spirit of enterprise 
muHt bo the fundamental prinvipleH of our economic life, which wo defend against 
all open or hidden communism. Where, in the social interest, the transfer uf private 
industry to civic control is ncoessary, we demand its expert execution by experts.* 

* * Wo are convinced that even in the new democratic Constitution of Germwy 
a monarchical head is required, a continuous personal factor of permanence in political 
life and the historically developed characteristics of our nation, as well as by political 
expediency ' (Dec., 1918, Salomon, Die Parteiprogrammef p. 25). *The monarchical 
form of the State corresponds to the nature and historical evolution of (Germany. 
Standing above parties, the monarchy beat guarantees the unity of the people, the 
protection of minorities, the continuitv of the affairs of State, the incorruptibility of 
public administration. The German States shall have free discretion regarding their 
form of the State ; for the Reich we attempt to revive the German Kaiserdom as 
established by the Hohensollems * (1920, Salomon, p. 109). 
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equal rights in public life Having previously enjoyed ezcejptional 
privileges in local government and public offices, they now insist that 
‘ offices in the states and localities are to be recrmted only according 
to fitness They wish a strong and plentiful population to be pro- 
duced by rural development, peasant proprietorship, a;d for large 
estates, and housing. Christianity shall be taught in the Schools but 
this cannot be done without reciprocal advantages to all sects— hence 
universal guarantees for all churches. The home is to be protected 
by repression of alcohol consumption and by the censorship of all 
that is shameful in social life. Schools are to teach in a national and 
Christian sense, especially through the medium of history. An educa- 
tional ladder is to be made economically possible, and emphasis is laid 
upon common schools for all in which a uniform spirit of patriotism 
may be developed. The party frowns on class dictatorship ; it cries 
out for academic freedom. It recites its hatred against the Jews.^ 

In the lack of political education of the Germans it sees the reason 
for the downfall of the Empire, for that could be maintained against 
external foes only by internal unity, and the people were insufficiently 
capable of pursuing or meeting this necessity. A sense of duty and 
devoted co-operation alone maintain a strong stab'. 

‘ With strong beliot in our future, but alho with a sober sense of reality and 
a strong feeling of responsibility we will build for it. The strength we will 
obtain from our history. Its traditions will become ever more vivid. Its 
forms will charm our youth. It gives us our ideals which the ideal-less states 
of to-day cannot dispense with.’ ‘ 

We need ‘ inner reconciliation ’ and ‘ enlightened social feeling ’ ; ‘a 
keen, creative set of entrepreneurs and a highly developed, hearty work- 
ing class ’ both co-operating happily and bound together by love of the 
Fatherland. Our trouble is our lack of a long and securely developed 
national feeling ! Germany must be freed of external obligations and 
servitude, must find her independent place among nations. We desire 
the unity of the Empire, but that is to be obtained by not too tight a cen- 
tralization — the independence of the States is to be protected ; and 
Prussia, especially, must not be broken up! ‘We represent the 
organic idea of the State. For us the State is a living national body in 
which all limbs and forces must arrive at co-operation.’ Hence by the 
side of the representative assembly based on universal suffrage, which 
shall have ‘ decisive (?) co-operation in legislation and real (?) super- 
vision over policy and administration, there ought to be a repre- 
sentative body which rests upon a foundation of economic and spiritual 

* ‘ The German National Party fights every disruptive, un-6erman spirit, whether 
it emanates from the Jews or other circles. It acts against the predominanoe of the 
Jews in government and public affairs which has become more and more noticeable 
since the Bevblntion. It requires that the immigration of foreigners over our fron- 
tiers shall be stopped ’ (April, 1920). — Salomon, III, 60 ff. 

* IWd., p. 107. 
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functions The party sets out to win the officials by the promise 
of everything except rights of association and the strike. The mothers 
and the children are promised many improvements in health adminis- 
tration. The Universities and the student bodies arc tickled by the 
recitations of the need for academic freedom and self-government, and 
the youth of the country are appealed to through their interest in 
sport which is to be used for ‘ moral development and Gierman and 
civic attitude of mind ’. 

In the Constitutional Assembly this party fiercely defended all the 
old social and economic elements of the State — monarchy, a united 
Prussia, the old flag, guarantees for the bureaucracy, increase of 
Reich powers ; it wanted at once religious freedom and religion in the 
schools ; a long period for the Reichstag, a strong Reichsrat, no 
truck with Socialism, or such anti-social devices as kindness to 
illegitimate children. 

The German People’s Party, Die Deutsche Volkspartei, came into 
being in November, 1918, after an attempt to unite the National 
Liberal Party with the Progressive People’s Party on a liberal, demo- 
cratic basis. The Progressives could not accept Stresemann and others, 
who had supported a war of annexation and an unrestricted sub- 
marine campaign : the right wing of the National Liberal Party 
soon after formed the German People’s Party. It is proper at this 
point to look back briefly at the traditions which the National Liberals 
created and to which the new party is heir. It originated in the 
democratic and the unitary streams of tendency.* Two groups 
emerged — one desired liberty but preferred unity thereto, and 
another desired unity but not at the cost of liberty. The former 
group’s adherents in Prussia were prepared to adapt them.selves to 
the imposed constitution and the three-class system of voting. The 
group of the Left, the Democrats, however, refused to participate 
in the elections and were satisfied with popular agitation. Its un- 
compromising hatred of the monarchical system and demand for 
full popular sovereignty are expressed in a catechism by Harkort 
which is conveniently available.® 

Towards 1860, however, a common campaign was conducted 
against the Conservative reaction which had been especially stimulated 
by the plight of Russia in the Crimean War. On the other hand, 
both Liberals and Democrats aspired, though with differences, to the 
free constitutions of the Western countries engaged in that struggle. 
Yet the parliamentary representatives broke into two fractions, a 
conservative-liberal one which followed the government, and a second, 
strongly democratic. These two groups arrived at a common under- 

* The tendencies were subtly end Tariously fused in the Frankfurt Parliament 
of 1848. Cf. Brandenbiu^, Die Reirbagrundung, I. 

' Salomon, op. cit., 1, 68 if. 
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standing on a policy of German federation in 1869 and founded the 
Nationail Union {NaiionaltieTein) nnder the leadership of Rudolf Von 
Beningsen. The ‘ little-German ’ solution of a federation headed 
by Prussia and with hereditary monarchy was accepted.^ A policy 
of Liberal co-operation with the monarch, shattered agamst the steady 
resistance of the Conservatives in their fastnesses of the civil service, 
their social position and local privileges. The members of the Left 
Wing became impatient and broke away to form, in 1861, the German 
Progressive Party (Deutsche Fortschritlspartei). To the right of them 
stood two moderate Liberal groups, at first co-operating in the Con- 
stitutional confiict. The Progressives alone remained completely 
obstructionist in face of Bismarck’s attitude, and his management 
of elections. The Diet was dissolved ; the War in Schleswig and 
agamst Austria was undertaken and won ; there was a re-groupment 
of parties — the electorate was gratified by military success and the 
great step towards solution of the problem of German unity, and 
new economic vistas opened up before the industrials who had hitherto 
been anti-govemmental, because anti-conservative. The act of 
indemnity for Bismarck’s actions during the suspension of the Diet 
crystallized the new tendencies: the unity groups, of moderate 
constitutionalism, went over to Bismarck under the name of the 
National Liberals, led by Beningsen of the National Union. Hence- 
forward there were three well-known regularly organized German and 
Prussian parties ; the Moderate Liberals, with conservative bias, the 
National Liberals, and the German Progressive Party. 

From 1866 to the War, the National Liberals pursued a policy 
which distorted the meaning of Liberal in its title : at once ‘the defence 
with devotion and emphasis of the freedom of the German people ’, 
and ‘ the supreme necessity of national duty that everything shall 
occur on the part of Parliament itself to extend the North German 
Confederation into a Reich of the whole German nation ’.* The party 
received concessions for its unitary policy and support of Bismarck, 
on conditions, the Reichstag’s control of the administration and the 
budget, free trade in commercial policy (until 1878 when Bismarck 
tamed protectionist), local government and administrative law- 
reforms. The party gave way regarding a loan for a Federal Navy 
(1869), the penalization of seditious utterances in the Press (1872), 
increases of military appropriation for a long term of years, beginning 
with the ‘Septennate’ of 1874; the persecution of the Catholic 

* Salomon, I, 92-3 ‘ Under the present conditions the most effective steps to 

the attainment ol this end can only be taken by Pnissio ... if Germany shonld 
soon be again threatened directly by foreign countries. Then, until the deffnitive oon- 
stitution of the German central government, the direction of Gwman military foroes 
and diplomatic representation of Germany must be vested in Prussia,’ etc. Cf also 
Oneken, Bennigtes, I, 336. 

• Cf. WeMaufruf, 1866 ; Salomon, op. <at., 1, 130, 131. 
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Qitmh in the Kvltmiampf, the peneoution of the Socialists. By 
1880 the patty was wei^ened by iatemal dissension in which 
free trade struggled with protection and democratic tolerance with 
oppressive ostracism : the party lost members in the country and 
a group of South (lerman protectionists in the Reichstag. Dis- 
cussions on the Military Appropriations Law of 1880, providing for 
the next seven years, caused the secession of another group — 
including Lasker and Bamberger among others. Beningsen, on 
the other hand, with his remnant, sought always for a rapproche- 
ment with Bismarck in order to outmanoeuvre the Conservative and 
Centre Parties. The National Liberals supported the Accident Insur- 
ance Law, the Left groups voted against it. The Left groups moved 
more towards the Progre.s8ive8 and in 1884 coalesced therewith, form- 
ing the German Independent Party (Dentfche Freisinnige Partei). The 
National Liberals went further to the Right under Miquel, Oberbur- 
gcrmcistcr of Frankfurt, until the Liberal element practically dis- 
appeared. They obtained the funds, from the great industrials, for 
the new Imperialism. 

‘ To mnet euuh a majority ia more than ever the duty of all friends of the 
Fatherland. Not in the interests of a party,' but for the Fatherland we call 
on our friends to do their duty. ... Be led by great patriotic principles, 
not by small differences of opinion and conflicta of interest.’ ‘ 

It now made occasional electoral agreements with the Conservatives 
and the Centre, especially regarding candidates for the second ballot, 
and co-operated with them against the Left. It accepted even 
the extension of the term of the Reichstag to five years ; and 
in the period from 1890 to the War, generally followed the military, 
fleet, colonial and paternal industrial policy of its colleagues. To- 
wards 1914 there was a certain leaning Leftwards to the Independent 
Liberals and the ^Social Democrats (it even lisped of the rights of 
the working classes and trade unions), but as a protest against 
Manchesterism, not as an approach to Socialism ; but there was no 
change of heart — rather a bitter disappointment with the fellow- 
diip of the Centre of the too-agrarian Conservatives. 

National Liberal foreign policy was a direct demand for ships, 
guns, and a strong foreign policy. Under Stresemann the party 
stood for the most extreme persecution of the War (years before 
it had inveighed against the internationalism of Marxian Socialism), 
and weakened only in March, 1917, when it was seen that the 
ruling classes had no intention of any democratic reform of the 
Prussian electoral system, and that, in fact, the military authoiitieB 
were likely to make a coup d’etat. It united with the parties of the 
Left against the government in forcing an inquiry into constitutional 
reforms, and thenceforward acted in occasional co-operation with 
> Cf. Salomon, IJ, 22 ff.. Declarations of 1884, 1888, and 1890. 
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them.^ But the attitude of Stresemann is indicative of the attitude 
of the party — he was called Z4irfewdo»^« Young Man. ^ The party was, 
and is, intensely nationalistic. Moreover, the creation of an inde- 
pendent Poland was strongly opposed by the party. This party, 
with these traditions, became, after the loss of its more liberal elements, 
the German People’s Party. What are the essentials of its policy ? 

It is difficult to see the difference between this party and the 
German Nationals.* In fact, these parties have worked together in 
Prussian politics since 1919. Nor is it possible to find any marked 
difierence of utterance as expressed in the debates in the German 
Constituent Assembly. However, events since 1919 have shown a 
preparedness on the part of the German People’s Party to enter into 
coalition with the parties of the Centre and Left. It has been less 
intransigent than the party on its Right. Moreover, on its Left wing, 
and represented by such a figure as Professor Wilhelm Kahl, are those 
who correspond to quite a liberal t 3 q)c. They have, at any rate, 
accepted the Republican basis of the Con.stitution, denied the propriety 
of adamant conservatism, accepted the Weimar colours, and .sought the 
way to a peaceful, if sacrificial, re-entry into the comity of Western 
nations. They are less insistent upon the rights of large agricultural 
estate owners than the Nationals.* In England they would form the 
moderate wing of the Conservative Party. It is difficult to see what, 
except history, an organization, and the ministerial ambitions of the 
leaders, keeps it from its affinities. The. extraordinary condition of 
German politics is, however, revealed in this, that Stresemann, the 
leader of the German People’s Party, was foreign minister in several 
coalitions, but did not ipso fiteto carry his party with him : he was, 
as it were, detached from his party for the good of the country. 

The Centre Party {Die Zentrumspartei or Zentrum). The 
Centre Party declares that it is not an exclusively Roman Catholic 
party and that it does not wish to be. Yet it was established for 
Roman Catholic purposes, and, in 1924, 56 per cent, of all Roman 
Catholics in Germany voted for it, the other 44 per cent, were 
divided among all the other parties, while, it is said, if practising 
Catholics alone are considered, something like 80 per cent, arc 
found to follow the Centre Party.* It is, indeed, remarkable ! 
this obvious constituency of the Party and its constant attempts to 
claim a wider inclusiveness. The Centre Party, in fact, still has its 
roots in religion and faith in the Church ; on a religious basis 
it umtes all classes and interests and localities — it is a singular 


^ Boaenberg, Entstehung der deutsrht,n Sepubiik. 

* ^ Programme, 1920. Salomon, op. cit., p. 66 ff. 


•Whereas the German Nationals had agriculturists 31 in the Keichstag of 
1924, the German People’s Party had 4. Of. Kamm, op. oit., p. 14. 

* Of. SchauS, JWe Dtatadun KalAoiiken wnd die Zentrumeyartfi (19281. a brilliant 
statistical analysis of election results. ^ ' 
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diversity. How did this party arise ; to what policies was it able 
to lead its Catholic believers — they who claim the true Christian 
faith ; and how far is this party likely to remain both Catholic and 
unbroken ? 

The party began in 1852 as a defence against an attack upon 
Catholic missions and university education by the Prussian Govern- 
ment, then in the full tide of Conservative reaction. The Rhineland 
provinces, the centre of Catholic population in Prussia,^ returned 
Catholic members to the Landtag on the recommendation of the 
brothers Reichensperger. They challenged the evangelical bias of 
the Conservatives as well as their hostility to clerical movements 
for freedom. Usually co-operating with the Liberals in defence of 
the Constitution, they took a somewhat more conservative line in 
positive politics, since they could not accept the rather materialistic 
individualism of their partners. In the matter of German federalism 
they were for the ‘ Groat-German ’ solution, since Bavaria, over- 
whelmingly Catholic, sought the inclusion of Austria, almost ex- 
clusively Catholic. They were certainly strong opponents of a 
Prussian Federation. The War of 1866 shattered the ideal of a Great- 
German federation, and removed from -the field potential Catholic 
allies. More than ever the Catholics felt the need of a defensive 
organization. In the South the Bavarian Catholics were the centre 
of resistance to Prussian hegemony. In 1861 the syllabus of Pio 
Nono denounced Liberalism as the foe of the Church.* Little grace 
was to be expected from either Conservatives or Liberals ; none was 
desired from those further to the Left. In 1869 workers stormed 
the Moabite monastery near Berlin ; about the same time the councils 
and the declaration of Papal infallibility recalled Catholics to a 
loyalty beyond their native mountains.® 

A policy was established in several programmes and electoral 
addresses, and the Catholic population of Prussia (this was appealed 
to until the Federation of 1871 was established) was urged to organize 
to defend itself as a minority in a hostile environment.® Claims were 
made for the independence of religious associations, for religious 
education in the schools, against civil marriage, a non-centralized 
federation, decentralization and local self-government, reduction of 
military expenditure. Later the leaders proceeded to non-religious 

* The present (Census, 1026) distribution of the Catholic population (of. Schauif, 
up. cit.) : in Upper Silesia, OS'S per cent. ; Westphalia, 49-8 per cent. ; Rhineland, 
06-8 per cent. ; HohenzoUern, 94-4 per cent. ; Bavans, 70 per cent. ; Baden, 68-4 
per cent. The aggregate of those districts is oyer 15 millions, which is 76 per cent, 
of the total Ca^lio population of Germany. Germany’s population consists of 
about 62‘6 million people : about 04 per cent, are of Evangelical faith, and about 
38-6 per cent. CaAolic. 

* Cf. Bachem, Ouehifhle der Zfiitrumipariei, Vol. I. • Ibid. 

* Beiehensperger in the Kolnitche VollitzeHitHg, 11 dune 1870, cited tlalomon, II, 
169 ff. 



«T0 MODBBN QOVEBNMBNT [m. nr 

A&uis : lecousideratioii of the interests of capital and land-OTmers, 
and of these with labour, through the maintenanoe of a strong middle- 
class and an independent peasantry and small commercial and indus- 
trial class. A policy of social amelioration in those matters which 
threatened the moral or physical r uin of the workers was announced. 
So, for the Prussian Landtag and the Parliament of the North Glerman 
Confederation ; so, also, for the elections to the first Reichstag. 
The party gradually proceeds towards a general demand for freedom 
and self-government for all classes of the nation, from its narrower 
basis, under the caption — Juslitia fiindamentum regnorum. Moreover 
it acquires a consciousness of power and its material basis too : for 
in Silesia and the South are millions of Catholics. In 1871 it had 
fifty-eight seats in the Reichstag, in 1874, 100: out of leas than 400. 

The first two important demands of the party were German inter- 
vention in Italy to secure Papal property and the inclusion of a 
declaration of rights in the Imperial Constitution. This did not suit 
Bismarck. Nor did the policy of Windthorst, the uniting of Northern 
and Southern Particularista. Nor did the party’s co-operation with 
the Guelfs (the Hanoverian protesters against annexation) and the 
Polish Fraction, and the Bavarian Patriotic Party, serve to mollify 
Bismarck. The Kulturkamjif broke out : that is, Bismarck’s 
onslaught upon the Catholic Church, and the Centre Party’s defence 
by permanent opposition to the Government. The sterner the 
opposition, the more Bismarck violated the principles of the Faith 
and attacked the most vital pillara of its organization. Almost all, 
even moderate Catholics, were alienated. This strengthened the 
party. The National Liberals faithfully supported Bismarck : and 
could do so with a clear conscience since they were unitarist and 
resented Ultramontane intervention like that of Pius IX’s Bull, 
Quod Nunquam.^ In 1878 the Centre traded Protection and relax- 
ation of Particularism, which Bismarck wanted, for the withdrawal 
of the anti-Catholic measures. The Centre became a Bismarckian 
Party, displacing the National Liberals. The law which secured to 
the Parliament control over the Budget, but also permanently estab- 
lished State contribution as a large source of federal revenue, was 
made by the Catholic, Franckenstein. The party were strong sup- 
porters of Bismarck’s Social Legislation, but opponents of the laws 
against the Socialists. They voted against the Septennate in 1887 
although Bismarck had persuaded the Pope to persuade Windthorst 
and Franckenstein to vote for the military supplies. Again in 1889 
and 1895 they voted against the increase of naval and military appro- 
priations. Bismarck had hoped that the Conservative wing of the 
Catholic party would outweigh the Liberal wing : it did, but not in 
his time. In the time of Caprivi and Hohenlohe the Conservative 
* Cf. Bachem, op. oit. 
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and anti-Semitic elements of the party assumed the ascendency ; it 
began to taste the fruits of office. In 1895 it obtained the presidency 
of the Reichstag ; it supported the Colonial policy ; in 1898, 1900, 
and 1906 it vot^ in favour of an increased navy; in 1905 and 1911 
the increases in the army. In return it received peace for the 
Catholic Church. It compelled, by its voting power, the complete 
demolition of the exceptional laws against Catholics. It found itself 
domesticated with the Conservatives and the National Liberals in 
the high protectionist camp, but as a concession to its liberal tradi- 
tions it required certain surpluses from the duties on com, flour and 
meat to flow into the Workers’ Insurance Fund. In Prussia, in 1904, 
the elementary schools were placed on a religious basis and the Roman 
Catholics acquired their place upon the school-management commit- 
tees. The Centre was, however, tom between its right and left wing, 
and the numerous interests which Catholicism included. This was 
exhibited in its attitude towards the Colonies— it desired a Colonial 
policy, but insisted with extraordinary vigour upon safeguards for 
decent administration ; then, in 1906, not having received the 
guarantees it wished regarding the reduction of the troops in the 
African Colonies, it turned against the Government. Biilow smote 
them at the well-managed elections, and governed with the Con- 
servatives, National Liberals and Progressives. Deprived of its latent 
coercive power — which it had enjoyed since 1894 — ^that of making 
a majority hostile to the Government by co-operation with the Social 
Democrats — the Centre quickly returned to its loyalty to the flesh- 
pots : it did not deny the Government any further, even in the War, 
until 1917, with one interesting exception, its coalition with the 
Conservatives to reject the death-duties proposed by Billow in 1909. 

Thus, the Centre revenged 1906, and were at the same time tme 
to their special constituents. They even rejected, in the Prassian 
Diet in 1909, a moderate measure amending the three-class franchise. 
They supported, however, the amendment of Labour Legislation and 
the establishment of the Insurance Laws of 1911-13. The liberal 
element in the party did not come to the top until a new leader, 
Erzberger, in 1917, realizing at once the inevitability of defeat and the 
meaning of Catholic Christianity, startled the Reichstag with peace- 
talk, and led the Centre into coalition with the parties of the Left. 
The rise of Ludendorfi’s despotism during 1916 incited the parties 
of the Left to demand constitutional guarantees, like ministerial 
responsibility to the Reichstag. The Centre Party moved with them 
— Cleaving the Conservatives isolated. Then Erzberger, convinced 
that the War had been lost, took steps in the direction of peace — 
the party definitely went Left. He had accurately measu^ the 
feeli^ of the Catholic workers and peasants — and his action brought 
together into one anti-government^ block, the workers, the small 
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peasaulxy, and the middle class of the whole country against the 
Prussian nobility and heavy industries. This produced the Reichstag 
Peace Resolution. In the government of Prince Max of Baden, the 
Centre members, Trimbom and Grober and Erzberger, were colleagues 
with Social Democrats. 

It was said of the Centre Party before the W ar that its attitude could 
hardly be calculated except that it would oppose the Social Democrats. 
Yet after the War, even in this matter it changed its attitude. With 
the Social Democratic Party and the Democrats, it made the Weimar 
Constitution. It certainly would have made a less democratic and 
socialistic constitution had it had an independent majority ; ' and, in 
fact, some of its members voted against the Constitution. However, 
it is a Weimar Constitution Party ; and it has rallied to the defence 
of the Constitution on the occasions of its attack from Right and 
Extreme Left. It could not do otherwise where it has regard to its 
West Prussian constituencies, and the Christian Trade Unions. 

The main lines of its policy as shown in its programmes are as 
follow. It insists on the principle of Liberal democracy, and upon 
strengthening the Imperial tie while leaving the States sufficient 
independence, especially in the realm of School and Church. It especially 
emphasizes the importance of a declaration of rights in order to secure 
to all citizens ‘ without distinction of political and religious creed the 
unhindered expression of their convictions in speech, writing, meet- 
ings, associations and fellowships of all kinds. It stresses the need 
for world peace, and reparation, and international law based on 
Christian principles ; these shall safeguard the independence of 
the Holy See. A League of Nations and obligatory arbitration, 
disarmament and open diplomacy, internationally secured freedom 
of the seas, and relation of industrial conditions are demanded. 
A reformed foreign and colonial service is required. In the Colonies 
slavery of all kinds should be abolished, and Christianity promoted. 
There is a long series of claims regarding religious culture in 
the home, the family. Church and School ; all in a generous and 
Christian temper. (Here is the distinction from Socialists and 
Communists.) In economic and social policy, social justice and 
the general welfare are established as the primary standards. The 
party asks for the fundamental acceptance of private enterprise based 
on private property. (Here is the distinction from the Socialists and 
Communists.) But subordinate to the 'principle of Social Welfare. 

I In its manifesto of 30 December 1918, it accepis the Revolution, Imt puts demo- 
cracy into the foreground before socialism; and rhailongcs the arbitrary ruin of 
bureaucracy, class and party despotism. Cf. further its apology (in the manifesto 
of May, 1920) ; * If a coalition, then, were essential to the salvation of Germany, 
•we were also moved to co-operation by regard to our cultural interests. Coalition 
m ea n s concession, agreement on a middle line. None of the co-operating parties 
could therefore cany through its party programme.’ 
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(Here is the distinction from the Nationals and the Yolkapa/rtei.) 
Its policy regarding agricultural land looks to the common weal 
and rural resuscitation through housing, small holdings and peasant 
proprietorship. (Here it differs especially from the parties of 
the Right.) It seeks to reconcile the confficting claims of the 
various branches of industry. (Here it differs especially from the 
parties of heavy industry and cartcllization- -the Nationals and 
Volkapartei, and offers protection to the middle classes, handicrafts- 
groups and commercial classes. The Volksparlei, the Wirtschaft- 
partei especially proclaimed such intentions also : hardly the Socialists 
and Communists — ^they are not supporters of the entrepreneurs and 
the small men.) 

But where is the soul of this party ? It resides in its Catholic 
Christianity. Its deeds before the War cannot be said to have 
found their animation in such a spirit, whatever apologists have 
said. For colonial enterprise it may have pleaded the benefits of 
Christianity to the savage tribes ; for armaments it may have pleaded 
necessary defence against encirclement by Protestant and Orthodox 
nations. Such pleas can hardly stand a second’s examination 
from the standpoint of a Catholic gospel. The party bartered its 
soul for its existence although some of its members deplored the 
traffick. To what spirit does it now burn incense 1 It worships the 
idea of a Christian community. But its Christianity is not that of 
the German National Party or the National Socialist Party : for that 
is more materialist, acquisitive and separatist. Catholic Christianity 
insists more upon human equality and asceticism, and deplores 
individual separatism and graspingness ; its charity is more generous. 
It is not sure that legal moans are the only or the beat remedies for 
earthly problems ; spiritual renewal is indispensable. This is the 
means to the conquest of the caste spirit and the class-war. Hence 
the emphasis upon religious education in the schools ; and the repeated 
insistence upon the rule, ’ love thy neighbour as thyself ! ’ It believes 
that the Trraty of Versailles denies the Christian fraternity of nations, 
hence the trend of its foreign policy towards revision. It is demo- 
cratic because it believes in the equality of men. It will not coun- 
tenance a completely disarmed State — there must be an army equal 
to Germany’s internal and external dangers — no Christian reason 
is given for this, however. It supports the creation of a functional 
representative body, for there it may promote the reconciliation of 
classes and industries : it even claims an organic coimexion between 
industry and politics. With its eye on the South, it calls for pro- 
tection for agriculture ; while, turning to the North and West, it has 
also an encouraging word for industry. Unlike the parties of the 
Bight it believes in the co-operation of the workers in the manage- 
ment of industry. It is clear, especially from a further study of 
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detaik, that the part^ oan only partially vindicate itself and get votes 
as a party of CathoUc Christianity— it is obliged to be demon ^ in 
its foreign and militaiy policy, in its peculiar appeal to the various 
classes and interests and its difficult spread over agricultural and 
industrial territories.* The suspicion remains, also, that it is demo- 
cratic (or rather parUamentary only), in spite of itself — because so 
many millions of voters have been taught that this system of govern- 
ment, or rather theocracy, is the only one which guarantees to them 
the social progress promised by the Centre. 

The Centre Party’s power reposes primarily upon the spiritual 
and temporal stren^h of the Catholic Church. The power of the 
confessional, the appeal of Catholic Clergy and co-rcligionists, are very 
strong : and who can resist the bondage of the ancestral and religious 
ties, those which give diurnal significance to this world, and promises 
of consolation and reward in the next 1 Yet the Centre Party was 
not content to rely for its strength upon this alone, and as we have 
already said, sought from time to time to make an exit from its con- 
fessional tower,* and in its programmes the party beckons to non- 
Catholics. Moreover, it has attracted non-Catholics.* It saw that 
it must appeal to secular reason and interests, and it therefore estab- 
lished the Volkevtnin, the People’s Association, as a cultural, research 
and propagandist body, and the Christian Trade Unions. The 
Christian Trade Unions were established in 1895 as a counter- weight 
to the ‘ free ’ trade unions, that is, the trade unions with Socialist 
bias and affiliations with the Social Democratic Party. They were 
said to be ‘ inter-confessional and politically impartial ’. They seek 
the good of the workers by non-aggressive means. At the begin- 
lung of the year 1929 there were in Germany 5’8 million organized 
workera, and 1-5 million salaried employees. Of that number the 
Christian Trade Unions have 704.000 and 500.000 respectively, i.e. 
about 13 per cent, and 33 per cent, respectively ; while the ‘ free ’ 
trade unions comprised about 80 per cent, and 28 per cent. 


•a. the difficult trauMtiun from general Christianity to its Oerman habitat in 
paragraph EKhUmten der deutschen Zditrumajiartn, Berlin, 1922) : ‘ The 
Party is the C^iraUan propte's party, which consciously accepta the German 
imtional oommunity (VoUc^antohaft) and u resolutely determined to realize the 
^cip^ of Chrmt^ty m State, society, induatiy and culture. It sees in a can- 

K"**™**® fo’’ the renewal and future of 
tto ^man people. The umty of (^rman races towards foreign countries and the 
dwelopmMt of s^ngth at homo are the foundations of Gemiany’a world- 
the whole nation must be applied to those nation^ 
new^ties which are, unccmditiOMUy, to transcend party pofitics. The HemanH for 
and self-detor^UOT must, in this baol^und, he controls nw 
by an eg^o will to potra but by (Ac elAicol idea of lam. The true Christian com- 
mum^ rf na^a u.Jw the Centre Party, the highest ideal ot world policy.’ 
fam™ by OM of the leaders of emancipation, MartinSwdin, in a 

famous article : Heraae vem Tutm.' ‘ Cf. Sohaufi, op. oit. 
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The Centre Party’s representation in the Reichstag was smallest in 
the year 1871 when it began to organize: then it had 16 per cent, ofthe 
Bei^tag; from 1874-81 it acqv^^d 22 per cent, of the seats ; thence- 
forward until 1907 it held 25 per cent, and, for a period, a little over 
26 per cent, of all seats, but in 1912 it sank back to about 20 per cent. ; 
it must have lost heavily (as did other parties) to the Social Demo- 
cratic Party whose representation leapt from a little over 20 per cent, 
of the Reichstag seats in 1903 and 10 per cent, in 1907 to over 27 
per cent, in 1912. Although its votes fell steadily and rather rapidly 
from 1873 to 1907 its seats increased : in 1907, at the height of its 
power, it had 25 per cent, seats but only 18 per cent, of total votes. 
Since the War its position has been afiected by both the redistribution 
of seats (which till then favoured the rural constituencies as against the 
great towns where Social Democracy and Liberals had their strength), 
by Proportional Representation, and the split-off of the Bavarian 
People’s Party. If we add together the votes of the party proper 
and its Bavarian counterpart, the Centre has degressed gradually 
from about 25 per cent, in 1907 to about 18 per cent, of the seats in 
the National Assembly of 1919 and to 14 per cent, in 1930. The 
absolute number of votes has remained much the same though it has 
fallen from the high level of 1919 ; but whereas in 1907 it had 18 
per cent, of the votes, in 1928 it had only 11 per cent., and this indicates 
that the followers of the party have remained loyal to it and that 
the mortality of its voters has been at least in part repaired by young 
voters. But the masses of new voters have not gone into the Centre 
Party, but elsewhere, to the Conservatives, the National Socialists 
and the Communists. 

However, the Centre Party has been eminently ministrable, and 
has participated in the formation of ci'ery Govermnent since 1919, 
occupying a middle position with a slight bias towards the Conser- 
vative side— indeed, between 1920 and 1927, seven Reich Cabinets 
have had as Prime Ministers Centre Party leaders: Fehrenbaoh 
(once), Wirth (twice) and Marx (four times). In the Presidential 
Section of 1925 the parties of the Left, including the Centre, combined 
to support Marx for the Presidency. In the crisis since 1929 Briining 
has been hailed as a saviour. * The party's parliamentar}’ composition 
has distinguished it from other parties by the small proportion of 
large estate-owners and the large proportion— 13 -6 per cent — of small 
landowners by vocation, the small number of industrialists and 
business men (6'8 per cent.), the large number of party and trade 
union officials (about 30 per cent.), the large numbers of officials and 
teachers (about 40 per cent.). 

The National Socialist German Workers’ Party.^ In the 
elections of 1930, 107 seats of a total of 576 were won by this party, 
Die NiUional-eaiiatietiKhe Detilerhe Arbeilerjiariei. 
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and it became the second in the State, following the Social Democratic 
Party, which won 143 seats. In 1928 it had only twelve seats. It 
did not appear in Reich politics until 1924, when in the May elections 
it won thirty-two, and in the December elections it won fourteen, 
seats. The success is rapid. Upon what is it based ? The votes 
must have been purchased by services or the promise of services. 
The basis of an ideal combination of promises to attract votes in 
Germany to-day, and until these promises are shown in practice to 
be empty, is this : a picture, which needs little exaggeration, of 
Germany’s domestic and foreign difficulties, with an imputation of 
blame to certain definite causes, and the raging savage promise to 
eradicate those causes. Collect these elements, throw in the spic<^ 
of popular bigotry, especially racial prejudice against the Jews, and 
millions of the miserable and oppressed will follow ! The oppor- 
tunities were taken by a movement, beginning in Bavaria in 1920, 
and led by an Austrian, Adolf Hitler, General Ludendorff, and various 
monarchist-nationalistic politicians, as a counter-attack upon the 
republican and socialist revolution, ^ In 1922 a small group seceded 
from the Geiman Nationals and formed the German Racial Freedom 
Party {De'utlschvolkische Freikeilspartei). It will be observed that 7 
have translated the term ‘ Vdlkisch ' by Rarlal . if might be translated 
‘ Nalwnal ’, hut the party then, and suhseyaenthj, nutde race one of the 
chief features of its programme. In 1924, arrived in the Reichstag, 
they named themselves ‘ National Socialist Freedom Party ’. Their 
track in Bavaria, Mecklenbcrg and elsewhere had been, literally, 
blazed by armed force, and in November, 1923, they attempted a 
coup d’etat in Munchen.* It was unsuccessful. Yet no regular and 
intensive measures were taken against the leaders, who made no 
secret of their intention to win the State by main force and who 
ridiculed the democratic, parliamentary regime.® Moreover, they 
could win adherents by pointing to Communist excesses, and always 
the misery of the country ! The French incursion into the Ruhr, the 
pressure of the Allies for reparations, the arrangements regarding 
Dantzig and Upper Silesia, the outcry of German minorities in Czecho- 
slovakia, Poland and Italy- all stimulated a bitter and sullen anger, 
which redounded to the benefit of the movement. 

A militant, violent, incessant propaganda was practised ; men and 
women who stood in the way were muiriered, a military organization 
was created to give satisfaction to the longing of the yo ung and the 
unemployed and oppressed, for freedom and organized, gymnastic 
community. Large numbers of the youth of the universities were 

1 Cf. Hitler, Man Kampf, 2 vole., Edn. 1931. 

•Cf. FoetZBch.Keffter, in Jahrbwh, 1925; end account in Purlita, Gnehithts- 
halendar far the last quarter at 1923 under Bavaria. 

' Feuchtwangcr’B Success is a well-iniomird novel oi thcHC cventR. 
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sttiacted. A process of infiltration was attempted in the Army.^ 
The Popular Initiative was used to overcome the Young plan, and its 
title, * Law against the Enslavement of the German People char- 
acterizes the spirit of revolt which seethed in Germany. The Initiative 
was lost, but millions voted in favour of it. In 1930 about 35 million 
votes were cast in Germany against about 31 million in 1928. In this 
election, moreover, compared with 1928, the Social Democrats dropped 
about half a million, the German National Party lost about two million 
votes, but the Conservative and other proximate Groups almost made 
up for this by an increase, the Centre slightly increased, the German 
People’s Party lost one million votes, the Democratic Party lost about 
one-quarter million, votes, the Communists added one and a quarter 
million to their votes. The National Socialist votes increased from 
800,000 to CJ- millions. It is clear that a large number of the non- 
voters must have become voters for the National Socialists (though 
others went Communist), that the Social Democrats may have 
lost to the Communists and the National Socialists, and that the 
German People’s Party was outbidden by the National Socialists. 
The two radical wings of German politics, the National Socialists and 
the Communists — the two expressions of ferocious discontent with 
Capitalism and Parliamentarism were immensely strengthened. It 
is of significance that between 1924 and 1930 as many as 7 million 
young voters came on the registers for the first time ; they and several 
millions between the ages of 25 to 30, know little of politics except the 
aftermath of the War and what the Germans call the ‘ dictatorship 
of the foreign enemy ’. Dix says of these that they are tired of r 
materialism and class war, and full of devotion and the ‘ Spirit of 
1914 

What is the creed of the National Socialists ? It has two main 
articles, Racial Nationalism, and Social and Economic Collectivism. 
The first implies the exclusion from German-citizenship and public 
rights of all non-Germans by blood, and the inclusion into a Great 
Germany of the minorities now included in the border States. Like 
a red streak there rims through the entire programme virulent hatred 
of the Jews. 

‘ Only a member of the race can be a citizen. A member of the race is one 
by blood only, without r^ard to religion. No Jew can therefore be a member 
of the race.* . . . Anti-Semitism is to some extent the emotional substructure 

* Of. Leipzig trial of 1030, where it is inteneting to notice, a long discussion 
ocourred on what constituted * the State or the ‘ form of the State '. 

* RachetagmxM und Volktglitderung (1931). 

* Cf. Feder, Dot Programm der A\5.D.A j*., und sane wellantKhauUrhea Orund- 
gedmdeen (1030), from which these statements and citations are taken. * The pa^ 

M such represents the standpoint of a positive Christianity without _ bindii^ 
itself to a positive denomination. It combats the Jewish-materiahstio spirit 
inride and outside us. . . .' ‘The great subverters, Jews and Freemasons. 

. . .’ ‘In spite of ail anti-capitalistio outbursts of the Marxists, in sjate of 

37 
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of our movoment* Every Nation^ Socialist is aiiti-Seiiutio» but not every anti* 
Semite vdll become a National Socialist. Anti-Semitism is something purely 
negative, the anti-Semite has, of course, recognized the bearer of the plague 
of nations, but as a rule this recognition is transformed only into personal batr^ 
against the individual Jew and against the successes of the Jews in industrial 
life. In the best of cases anti-Semitism refers to the demand for the expulsion 
oi the Jews from the State and economic life. How to do it and what is to 
follow the anti-Semite does not bother. If the spiritual foundations of modem 
, lew-sovereignty : “ our good lieforo the common good ” and its material 
instruments of power, the system of the Jewish bank, loan and credit economy 
remain, even after an expulsion of the Jews, then sufficient Jewish bastards 
and “ normal Giermans ” in their miserable mixture of nu'cs will be found to 
take the place of the Jews, and they will hurt their own people just us ranch 
as to-day the alien Jews do — and perhaps we will tlii-n put as many anti-Semites 
in those places formerly occupied by Jews.’ 

What does this farrago mean ? It moans that the party Ls race- 
proud, and like former German movomonts, finds Jew-baiting both 
racially satisfying and politically u.sofiil. Yet it must be admitted 
that the Jew is as much hated as u symbol in economic life as for 
himself. The party imputes to the Jews modem materialism (Karl 
Marx) and liberalism (as shown in the German Democratic Party and 
long line of critics like Borne, Heine, and Lassulle, and Preusz). The 
latter has produced the nonsense of democracy and parliamentarism, 
which is organized disruption of the State into a number of selfish, 
dishonest and oflB.ce-8celang parties. The latter shows itself in the 
struggle of groups for their ec.onomic interests regardless of the 
national welfare, and in particular, in the system of banking, credit, 
loans, usury, and profiteering, controls and combines. The good 
National Socialist does not pause to inquire whether, in fact, but a 
very small proportion of the system is iu Jewish hands, nor to ponder 
on the world-wide control of social economic life by Christians, nor 
on the fact that since Jews were practically excluded from public 
office before the Revolution they had no alternative but to take up 
business. However, the motto of the party is, ’ Common good before 
individual good ’, and ‘ Its Corner-stone ; the abolition of Interest- 
Slavery ’. It agrees that the misery of the country comes about from 
the exploitation of labour by finance, and the pursuit of individual 
‘ profit ’ instead of the common good. Then what would the National 
Socialist do ? Insist upon German nationality and break with Inter- 
national Socialism ; persuade, if not, compel, all the workers and others, 
to co-operate in industry and society not in the. spirit of Marxian 
materialism but of cultural collectivism ; not permit the uncontrolled 
growth of large businesses but run small, middle and large-scale 
business in harmony ! It would denounce the peace-treaties of 1919 

th© pioua phraiMis of the Centre, in apite of the outcry of industry against the 
hurd^ of taxation and interest — no clear recognition of the world-e^my : capital 
which oveishadows the whole world, and the holders of that capital, the Jews.' 
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and after, and demand colonies. It would impose work upon every 
one in the State, not permitting imcamed incomes. It would with- 
draw all war profits, nationalize the trusts, compel co-partnership 
in large industries, provide generous old age pensions, commercialize 
the great warehouses, socialize land without compensation,^ execute 
usurers and profiteers, give scholarships to poor children, promote 
and even compel physical improvement, abolish a paid army and create 
a people’s army, control the Press to exclude lies, by prohibiting non- 
Germans by race from editing or writing for a newspaper, or owning 
shares in a new.spapor, it would prohibit newspapers wliich are 
against the public good, tolerate all religious unless they are against 
the public welfare or the ' ethical and moral sentiments of the German 
race ', and estahlish a strong central authority in the Empire. Parlia- 
ment is to be made ridiculous by obstruction, and elections by shock 
tactics. But why, fundamentally, arc these necessary t Because 
the State has ceased to be a State, it is an ‘ Unstate that is, the 
sense of cohesion and organic moral collectivity has, if it ever existed, 
departed. 

Look upon the liberal democratic State ! The spectacle disgusts : 

‘ Associations, representative bodies ot interests, professional, civil servants’ 
and employees’ associations, associations of small savers, dividend receivers, 
creditors of the Heiehsbank ; armed associations, ex-Servioe men’s associations, 
guilds, clubs, co-operative societies, trade unions, peasants and agricultural 
societies, and whatever other names such bodies may have — reasonable in their 
fundamental idea ! — ^fimlish in the chaos of modern public life, attempt to pro- 
duce order. In vain ! for nothing is incorporated organically in society, in the 
higher wholeness of the. nation. All are jealous of the attainment of small 
advantages for their own caste, or class, without any great political or economic 
guiding idea, helpless, and applying to as many political parties as possible, 
accepting the existing State and economic system, obedient and servile towards 
so-called authority. . , . Chaus and bewilderment ! . . . Government against 
people, parties against parties, eonclnding the most curious and impossible 
arrangeiuents, parliaments against govemnients, workers against employers, 
consumers against producers, merchants against producers and oonsumeis, 
house-proprietors against tenants, workers against pi'aaants, officials against 
the public, working class against the “ bourgeoisie ", Church against State, all 
fighting the temporary opponent with blind rage, and all with only one thing 
in view — their own personal interest, their power, their own good, the interests 
of the purse. No one thinks that the other has a right to live, nor considers 
that unscrupulous pursuit of their oten good can only be attained at the expense 
of others, no thought for the well-being of their national kinsmen, no regard 
for the higher duties towards the community, no reserve in the breathless chase 
after personal enrichment. Elbows are dug into the neighbours’ stomach in 
the battle for advancement, and for profit people climb over corpses — ^why 
have scruplos 7 That is the modem economic spirit.’ 

‘ This appears to have frightened prospective clients, hence in 1928, the party 
let it be known that this was not really meant ; it said it referred only to the creatian 
of legal possibilities of expropriating land illegally acquired (in depreciated currency) 
or improperly cultivated from the standpoint of the public well-being. Programmes, 
unfortunately, are lanmd to dissatisfy some people 1 
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There is no thought for the future of the State — ‘ enjoy while 
you can— after us the deluge ! ’ For this an organic sense of the 
State, and more, an organist and disciplined State, must be sub- 
stituted : ‘ The will to form, the will to cure chaos, to bring the world 
which has become unhinged into order, and as Guardian (in the 
highest Platonic sense) to administer Order — that is the tremendous 
duty which National Socialism has set itself This will produce the 
'true' State.* 

Yet, so far, the National Socialists have not developed their plan 
of the true State beyond the few phrases we have reproduced. In- 
deed, they take refuge in the statement that only when in ofSce — 
having abolished popular government and substituted vocational 
assemblies — ^will they develop their policy. Indeed, they deprecate 
discussion of their policy on the grounds that ‘ nothing is more danger- 
ous for the existence and aggressive power of a political movement 
of our land, than if negative criticism is exercised regarding its 
programme or if explanations must follow ’. True 1 It is, in fact, 
clear that discussion would immediately raise such disintegrating 
difficulties as the form of the State, federalism or unitarism, the 
actual position of the workers in the State. It is not, however, 
the first time that strength has been acquired by silence, or office 
by the cry of sohitur ambvlando. Moreover, when the parliamentary 
groups coalesce and form governments, when they are inevitably 
caught in the toils of Germany’s domestic Reich-State difficulties, in 
the uncontrollable causes of unemployment, and the unrelenting grip 
of the Alhes of 1914-18, is the party not fortunate to be in opposition 
and a bitter critic 1 Post hoc, ergo propter hoc is the strongest argu- 
ment in the world to the modem ignorant electorate : Governments, 
which are in spite of themselves very often the effects, are said to be 
causes, of distress ; Md how many disentangle true causes ? Hence 
the cocksure, the mihtant, the exaggerators, the irresponsible distri- 
butors of promissory-notes, attain to power. So the party moves 
forward : 


We Nationri Sooia^ts unfurl our flogs of attack. We reach back to the 
tok dawn (rf Germanic pre-history, and ever young, radiant and inspiring 
there ^ before us upon the circle of the sun, the Swastika (Haktnkrtw), ^ 
s^bol of OTer-awakemng life. Our storm banners, our eagles oairy this symbol : 

We are the army of the Hakenkreuz. Raise the red flam on high : German 
labonr on the road, to freedom we will lead 1 ” ’ 


German Democratic Party. In the elections of 1930 
the Demooratio Party did not appear : it had coalesced with oth« 
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gtoaps to foim the Qermaii State-Party {Deutsche Staatspartei). In 
1928, appearing in its own name, it had won twenty-five seats, but 
this number was the lowest level in its steady descent from seventy- 
five seats in the elections for the National Assembly of 1919. The 
party was founded in November, 1918, at the instigation of Hugo 
Preusz, by a coalition of the Progressive Party and liberal National 
Liberals, as a positive defence against the possibility of a Socialist 
bureaucracy. The Progressive Party {Forls^riUler) issued from the 
Zaberal Union, a group of free traders and anti-Bismarckians, who 
seceded from the National Liberals when they accepted the Army 
Law of 1880, and radical liberals then called the ‘ progressives In 
1884 they took the name of German Independent Party {Deutsche, 
freisinnige Parlei). This body became the real and only opposition 
group in the Reichstag until the development of Socialist strength, 
and led by Richter, its attitude was that of Gladstonian Liberalism 
— laissez-faire, anti-militarism, free trade, retrenchment. In 1893 the 
party was split into two groups, the Richter group still in opposition, 
and another group less uncompromising with the policy of military 
strength and Colonial expansion. The Richter group moved leftwards 
and in 1898 voted with the Social Democrats against naval appro- 
priations. About this time the Progressives were reinforced by the 
accession of numbers of voters who had followed a group of social 
reformers (Pastor Friedrich Naumann, and Max Weber and Hellmut 
von Gerlach) in a national socialist direction begun in 1896, and 
were influenced by socialist doctrines. Partly under the influence 
of this movement, and partly as a defence against the Conservatives, 
the two liberal groups became once more a united Progressive Party 
in 1910. In 1912 they were able to make an electoral arrangement 
with the National Liberals. Whereas the latter were governmental 
until the last during the War, the Progressives gravitated earlier to 
the Left. Then came the coalescence of Progressives and Left National 
Liberals in the Democratic Party, co-operation in the revolutionarj’ 
government with the Social Democrats and the Centre, and the 
drafting and passage of the new Constitution by Hugo Preusz. It 
is against this party that the National Socialists arc bitterest, — if 
there are degrees in its bitterness, for this is the party of philosophical 
liberalism and parliamentarism, and included and still includes many 
Jews, such as the Berliner TagdiJatl and the FranJfurler Zeitung groups. 
It is said to be the party of commerce and banking, and found its 
way to obtain Colonial concessiozis under the old r^ime. It 
played a mediatory, liberal r6le in several governments, and is the 
essential defender of the Weimar Constitution ^ — its parliamentarism 

^ Hey irere very strong foUoirors of the doctrine of lais»tz-fain, and among their 
leaders was Dr. Max Hitsw, who established the non-socialist. Liberal, trade onions. 
These still exist. ' Cf. Fropamme, Deo., 1919, Salomon, HI, 8S ff. 
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and its ‘ fundamental rights which, indeed, were produced by 
Friedrich Naumann.^ 

The party found its strength in the interests of commerce, shipping 
and the Stock Exchange, the middle classes of the large towns, and 
members of the free professions. Its parliamentary representation 
(1912) was composed of agriculturists (mainly intermediate and small), 
11-9 per cent. ; business men, 16-7 per cent. ; officials, teachers, law- 
yers, etc., 67 per cent. ; secretaries of companies and trade associations, 
4-8 per cent. ; physicians, journalists, rentiers, 7-2 per cent.® 

Its life began to ebb soon after the making of the Constitution, 
for two reasons : it lost its most creative leaders, Naumann, Weber,* 
Preusz * and Rathenau, and the politics of Germany were radicalized 
by her world position. Who wishes to listen to moderating reasons, 
which is the essence of liberahsm, in a time of panic i The Economic 
Party of the German middle classes, the V olksreclitspnTtei (concerned 
with the effects of the laws on depreciation of monetary values) 
and the various racial parties, and several small groups like the Party 
of House-Proprietors and Dividend Receivers went their several ways. 
In July, 1930, the State-Party was formed out of the Democratic 
Party, the young Volksparfei members, and a more conservative 
group called the Popular National Reirh Aisociation (Volksnationalen 
Reichsvereinigung). The intention was to < ounteract the subversive 
extremes on the Right and the Left, and to produce a single group 
strong enough to overcome the fragmentation of bourgeois strength 
m the Reichstag. It sought to unite the people on a non-religious, 
non-economic, non-caste, non-class basis. It especially combated 
the electoral system of proportional representation with rigid lists, 
which promoted a multiplicity of parties, and severed the connexion 
between member and voter owing to the largeness of constituencies 
and the existence of a Reich List. It desires reform of the Federation, 
to abolish irrational frontiers and State parliaments. Local self- 
government is to replace State autonomy. National self-determination 
is essential. A peaceful revision of the Versailles treaties must be 
carried out. Freedom in cultural matters, yet a uniform basis of 
education throughout the Reich, is to be established. The party 
desires encouragement of economic productivity through controlled 
use of capital, aid to the middle classes, just distribution of the 
burden of taxation, municipal financial freedom, an energetic 
commercial policy, tax equality of public with private industry, 
encouragement to renewed efficiency in agriculture, the develop- 
ment of State social services. It recognizes the significance of Trade 

' CE. tlieories in the National Assembly [short statement is found in Beyersdorff, 
Dit BUtaiaOuarien in ier VerJiuminggB>en^ deutachen Nationalveraammlung (1928)]. ’ 

* Kamm, op. oit. 

* Cf. Biography by his wife, Marianne Weber. 

* Cf. Eeiur, Sium Preuaz, and Carl Schmitt, Hugo Preuaz. 
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Uniotiism and calls on employeis to do this also, and approves of 
the maintenance of industrial arbitration. 

In the elections of 1930 this party obtained a little over 1 J million 
votes and twenty-two seats ; in 1928 the Demorratic Party had had 
li million votes a^id twenty-five scats. It can hardly expect great 
successes until people are more convinced of the need for concessions 
to each other for the united good. That can hardly come until 
disaster is met as a result of intransigent policies and the crippling 
of the political machinery. 

The German Social Democratic Party {Sozialdemohratische 
Parlei Deutschland s). The Social Democratic Party of Germany 
had its immediate origins in two sources, the doctrines of Ferdi- 
nand Lassalle and Karl Marx. The influence of Lassalle began 
with his ‘ Open Letter to the Workers ’ of 1863 ; the latter’s influence 
operated through the individuals and committees who came into 
contact with Marx and Engels. Neither of these thinkers worked 
on entirely fresh ground; secret societies and workers’ educational 
societies had come into existence long before, as democratic radicals, 
and as organizations of workers in domestic and factory workshops 
in the growing industrial districts. Lassalle suggested to the 
assembled associations at Leipzic : (a) the formation of an inde- 
pendent labour party, since only this would assure them the attention 
of the legislature, (6) that they would obtain no permanent and 
substantial good from voluntary institutions for self-help (like savings 
bank and credit societies), but must proceed at once against the ’ iron 
law of wages ’. which permitted them only a minimum existence wage, 
while the surplus went to the employer.* This law was only destruc- 
ible if the workers themselves became entrepreneurs. Towards this 
end, the first step was the establishment of producers’ associations 
which would get credit from the State. But how get hold of the 
State ? by organization and universal and equal suffrage : nothing 
could resist the determination of 90 per cent, of the voters. Lassalle, 
then, placed emphasis upon the parliamentary struggle. The General 
German Worker-s’ Association was founded, in its origin weak and 
with little resources. In 1807, 40,000 votes were obtained by the can- 
didates of the Association in the North German Confederal Elections. 

Yet another rivulet flowed both from the South and Middle 
German Workers’ Education Association run by August Bebel and 
Wilhelm Liebknecht, the former republican and moving Socialist- 
wards, the latter a journalist who had become a member of the Com- 
munist Party while in England as language teacher and correspondent. 
Both later joined the Communist International. Candidates were 

* Cf. Mohring, Oearhichte der SozuMemukratie, T. 

* Cf. tho Anaiysia of early Wage Tfaeoriea of the Claeeical Economiets in Cannan’a 
Theories of Production and IHsiribntion. 
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nm, sod in 1867 four, inolndiiig Bebd aod lafibkneoht, were^ docted. 
Wcnkers’ Associations grew up all over Germany, and became involved 
in the International. In 1869 the Lassalle and the Bebel organisationB 
united at Eisenach under the name of the Social Demoonttc Wofhers' 
Party. The party is to hght against unjust political and social 
conditions, and to abolish class-rule. It sets out to abolish the wage 
system and replace it by co-operative work which could exclude 
econoinic slavery. To secure this, political control is essential ; and 
since the proletariat is not a local but an international phenomenon 
the party is a branch of the International. Immediate ends are 
the sufirage and payment of members, direct legislation by the 
people, abolition of privileges of caste, property, birth and religion, 
a people’s army in place of a paid army, separation of Church and 
State and School and Church, compulsory and free education, judicial 
reforms, and freedom from restrictions on the Press, meetings and 
association, a shorter working day, limitation of women’s and 
children’s work, abolition of indirect taxes and introduction of a 
single, direct progressive income tax and inheritance tax. State 
promotion of co-operative societies and State credit for them. This 
programme shows the very strong influence of Lassalle, but already 
there is a dash of Marxianism — in its inter-nationalism. 

The two wars of unity in Germany at first awakened the national 
patriotism of the Korthem section of the Party, but the Commune 
of Paris changed the Socialist mind into one of strong denunciation 
of nationalism and patriotism. It was this ‘ Fatherland-hate ’ which 
produced a little later national Socialist groups in opposition to the 
international socialism of the Social Democratic Party. The news- 
papers of the Party, Der Neue SodaMemokrat and the Volksstaat, began 
to speak of Communism and Revolution. Bebel and Liebknecht and 
others were sentenced to several years’ imprisonment. Under fire, 
the Eisenachers and the Lassalleans coalesced fully at Gotha in May, 
1876. The new programme follows that of Eisenach, but with an 
extra strong dash of radicalism — ^it begins with the declaration that 

‘Labour is the source of all riches and all culture, and since generally useful 
work is only possible through the community, the whole product of labour 
belongs to all the members of the community, the obligation to labour being 
univenal, on an equal basis of right, each according to his rational needs.’ 

The rest is social reform and Lassallean. The mpana to commun- 
alisation of productive apparatus was to be ‘ legal ’, but later the 
word ‘ legal ’ was cancelled. The influence of Marxiftniawi 'was win- 
ning — internationalism ; the disbelief that out of spontaneous idealism 
unsupported by economic interests the ruling classes would concede 
their power and position ; violent overthrow of the eTiat.ing system. 

In 1877 the Party had already twelve Reichstag seats. VonoHrU 
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was founded. Then came Bismarck’s ondaught on tihe Socialists, 
begun on the favourable occasion of an attempt on the life of Emperor 
W illiam I. The ‘ Laws against the common-danger of the Social Demo- 
cratic Movement ’ came into force in October, 1878. By Bismarck 
the laws were directed against ‘ the depravity of a troop of bandits ’. 
The attack was carried out with power against membership, and 
agitation (by writing or speech), of societies which attempted to over- 
turn the existing State or social order. The party and its units were 
dispersed by deportation, imprisonment, prohibition of all issues of 
the Press, and the cruellest industrial victimization. An unorganized, 
secret and violent movement took the place of the organi^ and 
public movement. Newspapers were smuggled in from Switzerland 
and England, or printed secretly.^ The dozen Socialist members of 
the Reichstag maintained a steady fight against Bismarck. Money 
was secretly gathered. The battle continued until 1890 ; but all 
the force employed was unable to stem the tide. Bismarck had insuffi- 
cient policemen of adequate intelligence to overthrow such a wide- 
spread, determined and capable resistance. Moreover, Socialist feel- 
ing was too strong, and by 1890 the seats in the Reichstag increased 
to thirty-five ; the votes were quadrupled. 

Marx and Engels had been very severe critics of the Gotha pro- 
gramme : it had insufficient force, did not accept the full doctrine 
of class-warfare, because it still floated about in the belief that 
political ideals and government were based upon the ethical conscious- 
ness, whereas the Marx-Engelian doctrine was the necessary deter- 
mination of all behaviour by the economic element. Their private 
criticisms lead, especially in the time of the Socialist Laws and the 
exile of Socialist leaders, to a new formulation of the Social Democratic 
programme. 

Marxian Politics. This programme was made at Erfurt in 1891, 
and is pure Marxianism tempered with certain concessions to par- 
liamenterism. The main doctrines ’ are (1) the Concentration Theory, 
(2) the Accumulation Theory, (3) the Improvisation Theory, (4) the 
Crisis Theory, (5) the Theory of Inevitable Catastrophe and Revolu- 
tion, (6) the Theory of the arrival of a new State based not on hopes 
or ideals, but on a new economic basis. The Concentration Theory 
says that quite naturally economic development must lead to the 
d^truction of the small trader, who becomes a propertyless wage- 
earner (or proletarian) commanded by a few capitalists and large 
estate-owners. Then follows the period of accumulation; great, 
gigantic trusts come into existence, but the capitalists and large 
estate-owners monopolize the advantages. The workers are increas- 
ingly impoverished, their number and the number of surplus workers 

^ 6oheidemAim*a Jkfemotra, I, give a good penonal account ; Mehring’s is the 
more complete. * Mehring, op. oit. ; Salomoii« op. oit., IL 
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incieases, and a bitter and critical claas-war breaks out between 
bowgeoisie and proletarians, exploiters and exploited, and modem 
socirty becomes divided into two enemy camps, ‘ the common char- 
acterhtic of all industrial countries This battle is made the fiercer 
by the industrial crises which occur ever more often and more 
sharply and make general insecurity the normal condition of society, 
and demonstrate that private property is no longer controllable in 
the interests of its proper use. The Marxian doctrine then proceeds, 
that this situation leads to breakdown and the rise of the workers, 
who expropriate and collectivize the means of production and the 
methods of distribution. Formerly the capitalists were the State : 
now the workers became the State ; there is a dictatorship of the 
proletariat. Behind all this are two tremendous generalizations : (o) 
that all the social institutions of mankind and all moral development 
were the direct result of economic causes only ; (6) that the State 
was the organization of dominion in the hands of the economically 
powerful for their exclusive use. But the Krfurter Programme, did 
not proceed thus far. It says that this socializing process is to take 
place — but not by itself. There must be organization and agitation : 
and this through political rights. Even Marx had to admit that 
agitation was necessary to accelerate progress towards the day of 
Revolution. Hence, it wants univensal equal, direct and secret 
sufirage for all (men and women) over twenty ; it demands the redis- 
tribution of constituencies according to the latest census, ^ proportional 
representation, triennial legislatures, and all the governmental devices 
of radical liberalism together with a far-reaching code of labour 
legislation. 

With this programme the Party proceeded to great triumphs. By 
1914 it had eighty-eight daily newspapers with about one and a half 
million sales. The trade unionists who had followed the Marxist 
doctrine and the Social Democratic Party now numbered about 
million with fifty-six trade union periodicals. In 1914 the votes cast 
for the party amounted to 4i million, and had their seats (110) been 
in proportion to these votes they would have had 134 seats or over 
one-third of the total membership of the Reichstag. 

Difficult problems confronted the party. Should it co-operate 
in parliamentary activity, as Lassalle had urged, or act as a purely 
agitatory, demagogic organization, as Bebel and Licbknecht desired, 
on the Marxian assumption that the capitalistic world-order would 
fall of itself ? The Erfurt Programme, it must be admitted, was 
Marxian plus parliamentary democracy and social-reformist. It was 

' Existing distribation was a tramendous handicap to the Social Democratic Party 
Bin^ Its strength lay in the industrial towns, while the constituencies were laid out 
in 1869 on the basis of the contemporary distribution of population. This gave the 

advantage to the Conservative Party. Cf. Book and Kamm, op. cit., also footnote 
on p. 409. ioviwiuw, 
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seen, especially by the trade union members and leaders, that imme- 
diate returns were to be obtained by parliamentary co-operation, 
and not much by sporadic strikes and outbreaks on ^y-Day which 
the Left Wing so ardently advocated. A subsidiary question was the 
relationship between Trade Unions and Party. The party had 
its independent membership, although, of course, the same men 
were in most cases members of both bodies ; it was not, like the 
British Labour Party, actually made up of the Trade Unions. Hence 
it could be very self-opinionated, and move along radical and ideal 
paths without reference to the immediate demands of the Trade 
Unions. Many of the Left Wing Social Democrats used, or wished to 
use, the unions as organizing tools for radical purposes. Ultimately 
the party was forced to co-operate in the Reichstag with the Pro- 
gressive Party ; yet unwillingly. The party refused the Presidency 
of the Reichstag because this would mean attendance at Court ; the 
Budget was regularly rejected. It was necessarily, however, a party 
of negation and impotence under the old regime ; and being this, it 
occupied itself the more with agitation, the creation of an enormous 
and rather unwieldy party system, educational associations, and a vast 
and complicated dialectic of Marxism. The party was in this phase 
concerned, not only with material successes, but with composing and 
inculcating a proletarian culture, and it prided itself especially upon 
its freedom from sucli stultifying conceptions as God and the para- 
phernalia of organized rehgion. The whole range of Marxian econ- 
omics and politics was taught ; the eternal class struggle, the theory 
of the production of value only by labour, capitalistic seizure of the 
surplus product over and above what the labourer obtained, the 
dependence of culture exclusively upon economic institutions. Z)o« 
Kapital had by now amplified and systematized the early essays of 
Marx and Engels. The sociology of Marx was a perfectly simple 
thesis and every labourer could understand it ; his discussion of 
‘ congealed labour ’ values few have ever understood, but its broad 
meaning, that only those who serve society shall obtain their bread 
from society, was an axiom which went direct to the worker's mind. 

As to deeds, the party necessarily could do little until the Revolu- 
tion; therefore, it had time for second thoughts, and, ha^^ng this time, 
the revision of Marxism. This came to a head towards 1900, when 
Eduard Bernstein, having lived ten years in England and being 
influenced by the tenets of the Eabian Society, brought out his ‘ Pre- 
suppositions of Socialism and the Duty of Social Democracy ’ in 1899.^ 
Bernstein’s thesis was that both the material basis of Marxism and 
its prognostications as to the speed of capitalistic decomposition were 
erroneous, and that this vitally aSected the tactics of social democracy. 
It was admitted, little by little, by Engels, that the breakdown would 
* Dia Vormusetzungen da Sozialitmtu, Stuttgart, 1899. 
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not oome soon, for more, rather than less, people become proprietors, 
while the middle classes continued to exist and industry was not con- 
centrated in all branches. Moreover, capitalistic privileges are sur- 
rendsred or seized, as the evolution of social legislation proved. 
In proportion as political systems are democratized the less need is 
there for a catastarophic breakdown, and indeed, the less the oppor- 
tunity. Even Marx and Engels had, in their correspondence, set 
aside the idea of a catastrophic change and admitted the need for the 
attainment of democratic power. What would come after the catas- 
trophe, if there were one ? The world must continue : how ? This 
was not answered by Marx. Yet the question itself suggested that 
the only solution lay in one long evolutionary movement. In the 
Marx-Engels correspondence of 1890 and 1894 they had admitted 
that their original opposition of matter and consciousness was not 
so clear and strong as they had held — they admitted the influence 
of forms of law, political, legal, philosophical and religious doctrines 
and intuitions. 

The certainty of the result produced by economic causes therefore 
cannot be accepted. The philosophical basis of the class war breaks 
down. Socialism, therefore, is not a purely economic product 
and certainly cannot be deduced from prophecies regarding increasing 
accumulation and concentration of capital : the divisions of society 
are many and graduated. The socialists must not wait until the 
middle class is absorbed by large capital : it may not happen. Small 
and middle enterprises have grown both in industry and agriculture. 
Hence an evolutionary socialism must be pursued, a policy of con- 
tinuous, if small, gains. 

The ‘ Bevisionist ’ policy gained adherents and provoked a tre- 
mendous controversy : foremost among the Marxians was Earl 
Kautsky.^ The party smartly rapped Bernstein over the knuckles 
in the Dresden Congress of 1%3 ; it reiterated its belief in the class 
war and its basis in the observed development of society. Yet it 
was prepared now to use the other parties (no more than that, no 
coalition !) where these proffered immediate and significant benefits. 
It was a little cool regarding the co-operative society movement. 
All in all, it intended to make it clear that it was more interested in 
the ultimate attainment of a full socialist regime than in palliatives 
and petty concessions. The extreme wing was now stimulated by 
Bosa Luxembourg, the younger Liebknecht, and Clara Zetkin. They 
were destined, later, to break away and found a Communist Party. 
Short of revolution the Social Democratic Party, before the War, was 
forced into impotence and doctrinal hypertrophy, for political power 
did not rest with the parties. 

The War caused a great change. liebknecht, Haase, Ledebour, 

* BvntUin und dae Sotialdemoliratueht Programm, Sine Antikritik, Stnttgut, 1899. 
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Ela'atdc 7 and HUfeiding and otheis would not accept the Wai.^ 
The majoiitj remained governmental. By the end of 1916 an organ- 
ised expulsion and secession occurred, and these members went into 
permanent opposition to the government and their former colleagues, 
Bufiering the usual persecution of the pacifist and revolutionary in 
war-time, and maintaining alive the socialist tradition against mili- 
tarism, and nationalism, and denouncing the peace of Brest-Litovsk. 
The Majority Socialists walked into office at the Revolution, Ebert 
becoming Chancellor ; the Independent Socialists co-operated for a 
few months. Here was the socialist opportunity. It was deliberately 
rejected by the Majority Socialists, who resolutely chose parliamentary 
democracy as prior to socialism. The main differences between the two 
wings of socialism were personal, those arising out of the War, and 
regarding the speed of progress.* On their left was the Spartacist 
group formed by extreme secessionists from the party under Karl 
Liebknecht and Rosa Luxembourg. It had drawn up a revolutionary 
programme in 1916 and started a journal called Spartacus, a,{teT the 
leader of the rebellion of Roman slaves. The Spartacists’ pro- 
gramme was almost identical with Bolshevik communism. In Jan- 
uary, 1919, the group became the Communist Party of Germany. 

I^c Majority Socialists felt obliged to defeat the Independent 
Socialists and Spartacists by violence, since to them order and parlia- 
mentary elections were the necessary preludes to socialism by ^adual 
stages and persuasion. The Councils of Workers, Peasants and Soldiers 
were swept away ; indeed, they swept themselves away, for at heart 
the majority of socialist followers were republican rather than 
communist. The Majority Socialists joined the Centre and the 
Democratic Party to make the new constitution, and gave the task 
of making the new constitution to Hugo Preusz, a Democratic leader. 
However, the constitution contains at once a substantial measure of 
socialism and the possibility of complete socialization, when a majorily 
of the German people desire it. They maintained, at least, the repub- 
lican form of government, when violence might have permitted its 
overturn by the military caste. The Independents gained adherents 
by the sole force of their opposition and extremeness. Yet many 
were not prepared to go the way dictated by Moscow. This caused 
a division of their ranks. Twenty-two of the 81 Independent 
members of the Reichstag went into the Communist Party. Per- 
manent opposition was impossible; and under the influence of 
Hilferding, Breitscheid and Kautsky the reunion of Majority and 
Independent Socialist parties was brought about. 

In 1921 the Majority Socialists had proceeded to a re-formulation 

1 This is veiy folly treated in Schoidemann, op. cit., U. 

' Cf. Declaratian of Majority Sociaiiats to the Independents, repioduoed in Finer, 
Aepreseniotive OovemnuM, p. 76. 
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of their programme : thirty swift and revolutionary years had passed 
since Erfurt. The economic environment, the political machinery, 
the doctrines, had sufiered tremendous rhanges. At Gorlitz the party 
was compelled to take a difficult decision : publicly to reconcile the 
Marxian fables, which had attracted so many followers, with the need 
of parliamentary co-operation. The programme,* therefore, still 
speeds of class war and impoverishment, but it passes beyond the 
fatalism of Karl Marx, to insistence upon creative will as the means 
of social reorganization.* The party cannot any longer appeal as 
a doss party, for it has accepted the majority principle — hence it 
claims t^t it is a party of all creative producers : ‘ The party attempts 
the gathering together of all producers, by body and mind,* who 
are dependent upon the produce of their own labour, to a common 
creed and aims, to a common battle for democracy and socialism.’ 
The middle class is no longer mentioned as a kind of arch-enemy. 
There is no explicit declaration in favour of ‘ full soeialism ’. A policy 
of entry into Governmental Coalitions was accepted ‘ to preserve the 
republic-democratic form of the State . . and to approach other 
socialistic ends ’. 

When the Independents returned to the party a new programme 
was necessary : it was declared and accepted at Heidelberg, in Sep- 
tember, 1926, and is the official creed of the party.* Kautsky’s 
influence leaps to the eye ; but though there is a return to Erfurt 
and Karl Marx, it is not a full return, ‘ revisionism ’ based upon the 
position of socialism in a democratic Slate gives pause, and this in 
two particulars, the fatalism of the Marxian creed is modified, and 
the intransigeance of Marxism is transcended. We need not enter 
into the so-called Programme of Action, but only into Part 1 of the 
Programme, that is. On Principles. The ' inward normality ’ ® 
(instead of the Erfurter natural necessity) of economic development 
produces the reinforcement of capitalistic large scale production. 
Small industry is suppressed : a cl^s of proletarians is created. A 
few capitaliste have the monopoly of means of production. Does 
this, according to the Erfurt programme and Marx, necessarily 
produce the impoverization of the working classes ? Not quite : 
now there are only ‘ uninterrupted tendencies ’ to impoverishment. 
Is the class war an inevitable result of this ? According to Marx, 
Yes : for as Hegel showed in his explanations of world-development, 

* A convenient summary of changes of programme is in van den Boom, Die 
Sozialdemokralitche ParUsi DeutacMands im Lirhte ihrer Parteiprogramme (1926). 

> ‘ Mightier than ever arises the will to vanquish the capitalist system. ... To 
show the will the way thereto ... is the task of the Social Democratic j’arty.’ 

* Cf. British ^bour Party’s ‘ producers by hand and brain ’ introduced in 1918. 

* Cf. the ofiicial edition of the Hiidtlbergtr Programm, with explanations, pub- 
lished by the party. Kautaky explains the ‘ Principles ’. 

‘ ‘ Die tnnsre OeieIzmSmigkeit.’ 
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the Spirit moves ia one direction (thesis), then a reaction sets up in 
the opposite direction (antithesis), and a synthesis produced by the 
result of their contest determines the result in terms of civilization. 
So Marx ; but his explanation, though as fatalistic, is not cultural, 
but economic. Erfurt went this way ; not quite so Heidelberg : 
increasing impoverishment can be warded ofi, the position of the 
working classes may be improved, if only by constant battle. This, 
surely, is a modification. Yet later on, the programme takes up 
again the idea of the ‘ ever more embittered class-war ’. Yet the 
classes are not now pitted again.st each other in the old Marxian 
narrowness ; for now, with the growth of big industries the number 
and significance of employees and intellectuals grow. These, how- 
ever, cannot attain the privileged positions — and therefore, their 
interests ‘ arc bound up in an increasing measure with those of the 
rest of the workers ’. 

The theory of crises and in.security appears in a slightly modified 
form as a ‘ tendency ’. The development of capitalistic monopolies, 
cartels and trusts, and the process of amalgamation of industrial, 
commercial, bank and financial capital is more pronounced than in 
the Erfurt programme. The only help is in socialization of the 
means and processes of production. All tliis, however, has to be 
expressed and implemented through parliamentary machinerj' : 

■ In th<‘ democratic ropuidic labour possesses the form of the State whose main- 
tenance and improvement ia an indispensable requisite fur its fight for freedom. 
It cannot realize the socialization of means of pruduetion without coming into 
possessiuii of political })Ower.' 

Now many problem.s are incidental to such a programme, yet 
they could not be either stated or .adumbrated therein — for a party 
programme is a statement for millions of men and women who are 
not scholars, and, moreover, it suffers, like written constitutions, 
from other necessities of brevity. For example, would such socialism 
operate through a centralized bureaucracy or in other forms ? Such 
questions could only be discussed at the conferences and in the party 
organs. This particular question was answered, again, in broad 
terms by Hilferding at the Conference, when he said that a system 
of ‘ economic democracy ’ was the proper solution — i.e. a system of 
self-governing, decentralized workers’ councils. Would consumers 
be represented ? This is as yet unanswered. As to tactics ? Both 
Scheidemann and Hilferding pointed out the possibility of conducting 
the class war by civilized methods, i.e. through the democratic system. 

One of the greatest difficulties faring the socialist movement, 
especially acting through the majority system, is agriculture, and 
especially, the small peasantry. The independent, middle and small 
peasantry comprise about 16 per cent, of the population, and a 
special party, the Deutsches Laudvolk, seeks to represent them and 
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theix interests. The Heidelberg programine has certainly 
not grasped this nettle, so painful to the Bolshevik leaders in 
Hussia ; it is content to frown upon large estates, which axe operated 
on a capitalistic system. It speaks only of the ‘ withdrawal of the 
soil, land, natural resources and power, which serve the production 
of energy, from capitalistic exploitation and their transfer to the 
service of the community ’. 

The main lines of the Social Democratic policy are then : Socialism 
as the cure for the evil eflects of modem industrial, commercial and 
financial concentration, but produced step by step through the parlia- 
mentary system. It stresses the good of the community over that 
of the individual, and pursues a pobey of cultural as well as social 
improvement through the State until such time as it shall gather a 
majority of aU voters. It supports a centralized Reich with 
local s^-govemment, the abolition of privileges of birth, sex, 
religion and property. Administration is to be democratized, 
remedies against illegality of administrative action established, 
municipalization of business enterprise extended. It has many 
immediate demands, like that of the eight-hour day, an annual holiday, 
tending to the improvement of the condition of the working classes. 
It advocates a humanitarian criminal justice, and reforms in the 
matter of marriage, divorce, and the treatment of illegitimate 
children. Its educational policy induces full and free opportunities 
for all, and secular instruction only, and is strongly opposed to 
any publicly admitted right of the churches to infiuence the schools. 
It denies the right of churches to receive financial assistance from 
the State. Its financial policy is ba.sed on direct taxes, and it urges 
publicity for assessments and strict obligatory examination of accounts. 
The party supports economic and faciory councils in which the 
workers may acquire a say in the direction of industry : this, in 
co-operation with the trade unions, the co-operative movement, 
a free-trade system through tariff treaties. It is a party of inter- 
national afiUiations, and supports national minorities, international 
disarmament, the League of Nations, and the backward peoples 
against exploitation. Its policy is, therefore, very much that of the 
British Labour Party, except that it rests upon a consciously accepted 
Marxian doctrine, which gives it cohesion and fighting force. 

Two things require mention ; its position in politics since 1919, 
and the nature of its composition. As regards the ftirmutinn of 
governments, its policy has been to enter or stay out of coalitions 
according to the contemporary need of combatting aggressive reaction 
and compelling concessions either from other groups or (when it has 
decided to remain in opposition) from the Government. It has 
never been in coalition with the German Nationals, and only rarely 
with the German People’s Party— the strain between the two would 
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be obvioiislj too great, and when it was in coalition with the latter 
it was in o^er to help to withstand the most serious onslaughts on 
the Bepublic from domestic extremists and foreign aggressors under 
the premieiship of Stresemann. Its usual colleagues have been the 
Democrats and the Centre, its friends of the Weimar Assembly. 
This collaboration has undoubtedly done it harm : it has sent the 
discontented and the young into the National Socialist or the Com- 
munist ranks. The policy of co-operation is not without strong 
critics : but to follow them involves revolutionary tactics or such a dis- 
organization of the present constitutional machincr}' as to provoke 
revolution on the Right and the extreme Left. To combine revolu- 
tionary ends with peaceful means in a country seething with dis- 
content is the hardest task a party may be given. 

The Social Democratic Party gained very much permanently from 
the redistribution of constituencies and Proportional Representation. 
In 1912 they obtained 110 seats out of 397 ; since 1919 their proportion 


of seats has been as 

follows : 

National 

As^pmbly* 

June, 

May, 

Deo.» 

May, 

Sept., 

1930 


1019 

1820 

1824 

1024 

1026 

Total of Seats 

. 421 

459 

472 

493 

490 

676 

Social Democratic 

. 163 

102 

100 

131 

153 

143 

independent Socialists 

. 22 

84 

— 

— 

— 

— 

Communists 

. — 

4 

62 

45 

54 

76 


The party is in a generally strong position, but it is particularly 
strong in Prussia. In Prussia it has (since 1928) 136 seats out of a 
total of 467, and since 1925, it has conducted the Government under 
the Socialist Otto Braun, in coabtion with the Centre and the Demo- 
crats. It has a fairly solid foundation of Trade Unions, and even 
members of other trade union systems like the Christian and the 
Economic Peace Unions vote for it. 

The Social Democratic Party has, more than any other party, 
trade union and party officials in its parliamentary strength. In 
1924 these two classes composed over 40 per cent, of tke total — party 
officials amounting to 16 per cent, and trade union officials to 23 
per cent. Other occupational groups represented are agriculture, 
none at all ; business men, about 2^ per cent. ; officials, teachers, lawyers, 
etc., \^ f>ferceint. ; writers and jour^ists, nearly 30 per cent. ; workers 
and employees, 9 per cent. Writers and journalists, trade union and 
party officials together number over 70 per cent. — ^perfectly compre- 
hensible, since these constitute the professional attendants of a machine 
BO vast that the ordinary worker can only confront it as an incap- 
able amateur, and the educated and intellectual pioneers and popu- 
laxizers in charge of an enormous daily and periodical press, research 
institutions, propaganda meetings and conferences, and parlia- 
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mentaij tactics. These alone, too, have the necessary knowledge 
and experience for dealing with other organizations and the depart- 
ments of State. Not that they have a welcome from all members 
of the party — ^for they are sometimes suspected of personal 
careerism, and their socialism is thought to be ‘ sicklied o’er with the 
pale cast of thought ’. Yet they are often more passionate Socialists 
than many average trade unionists. Such occupational groups are 
found not only in the Social Democratic Party, but also in considerable 
numbers in other parties, especially since the promotion of the growth 
of party organization by the republican constitution and proportional 
representation : The first class (party and tr.idc union officials) ^ 
formed ^in 1924) 23-5 per cent, in the German People’s Party, 15-3 
per cent, in the German National Party.^ 30 per cent, in the Centn* 
Party, and 19 per cent, in the Democratic Party. 

The Communist Party of Germany. In proportion as the Social 
Democratic Party accepted ‘ the inevitability of gradualncss ’ and of 
coalition with ‘ bourgeois ’ parties, a place opened for a party on 
its Left, to occupy the extreme Marxian position. This was taken by 
the Communist Party of Germany {Kot»mumslisc/ie Parlri heulach- 
lands). Even Karl Kautsky, once the defender of the pure tradition 
against ‘ revisionism ’, had arrived at a position midway between this 
and Bolshevism— as is shown in his work Demokratie md Diklalur 
of 1918, and his later co-operation in the Heidelberg Programme. 
The Russian example worked strongly upon Luxembourg, Lieb- 
knecht, Zetkin, the veteran Mehring, and minor leaders. The rise 
of the Independent Socialist Party in 1917 could not entirely satisfy 
these, and the Spartacus group was formed to pursue the tactics of 
using the war situation to provoke a popular rising. In December, 
1918, they founded the Communist Party. It denied the possibility 
of atta^g a communist State through Departments, Commissions 
or Parliaments — ‘ it could only be taken by assault of the masses 
and carried through ’, and only if all the workers participated and 
ffid not leave the work to a few leaders. A policy of mass, and con- 
tmuous, political and industrial assault was declared.* A decided 
attitude was taken to other interior problems; complete Federal 
unity, abolition of parliaments and establishment of Workers’ Councils, 
far-reaching social reforms, a six-hour day, confiscation of all royal 
estates, repudiation of all public debts, expropriation of all industries 
and capital in all its forms, or as the plirase goes ‘ expropriation of 
the expropriators ’. 

The ^y d^ded not to participate in the electoral campaign 
for the National Assembly. Soon, however, it was seen that as 


1 In the caac of the partieH of me itigtit, officials of Cl 
piemen’ Organizationfi, or salaried employees of big firms. 

* Here are officials <rf the sgricuWural unions and agricultural Hocicties 

* ut. oaunnoiiy op, cit.p HI. 


B ijigut, officials of Chambers of Commerce, Em- 

nnlOVeAH nf liilX firma 
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parliamentarism had come to stay, and that the masses were not 
revolutionary, the party must b^ome parliamentary and seek to 
attain its ends by using election campaigns as regular means of agi- 
tation and of forcing concession from the other parties when they 
were in good tactical situations. The policy was officially declared 
in the Conference of October, 1 919. When the important and decisive 
weapons can be used in the class war, ran the argument, they shall 
be used : but when, as used, mass-demonstrations and strikes cannot 
win, then Parliament mu&t be made me of : ‘ The question is purely 
a tactical one. . . . Participation in parliamentary elections and 
activity merely serves the end of preparing “ direct action ” by agita- 
tion and organization.’ 

From 1920 the party has participated in all types of elections, 
local. State, Reich, workshop and trade union, and is almost every- 
where represented. Like the ‘Nazis’ they have exploited everj' 
misery of the country, domestic and foreign : the reparation pay- 
ments are the imperialistic oppression of the workers by the capitalists 
of other countries ; that the other parties, including the Social Demo- 
cratic, accept them is a sign of their fundamental unity with the 
exploiting capitalists. The Social Democrats are blackened because 
they have participated in bourgeois coalition governments. The 
Social Democratic Party is embittered against the Communists 
because these win votes and seats from it. The Communists deny 
the usefulness of all other parties : these are prepared to sell their con- 
victions, and more, the interests of the working classes, for 
ministerial posts ; they refuse the eight-hour daj’, real peace in world 
affairs, just taxation ; they form the ‘ exploiting class ' and fight 
the Communist Party because it is the true and uncompromising 
representative of the workers. The party's election manifestoes are 
couched in the extremest language of incitement to subversion of the 
State. The economic disorganization and impoverishment of the 
country is related directly to the capitalistic system in the approved 
'post hoe ergo propter hoc style. Its processions and demonstrations are 
ceaseless and provocative, its penetration of the factories in the agita- 
tion of ‘ factory cells ’ continuous, and besides an organization by 
constituencies it has an organization by workshops. There are con- 
stant conflicts with the police and the party demonstrations of the 
extreme Right. During the Ruhr invasion an uprising was pro- 
jected, but not carried out when it was realized that the other parties 
would not co-operate. 

The ideological basis of the Communist Party position is little, 
if at ail, removed from Marxism. ^ The theories of concentration of 

^ Cf. Election manifestoes, reproduced almost verbatim in Purlitz, Geschichts- 
kaUndaft from time to time, under the rubric Dit potiti^xhe Partcien, and l^rogramm 
der KommuniaHsche InUmatiwutle, 2nd Ed., 1930, which was sent to me in response 
to my request for a copy of the l^rty's programme and constitution. 
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oapitel, impoveriBhuieiLt of the workers, exploitation, the class war, 
international imperialism, appear, but in an ever sharper and mote 
TiTinnm pm Tni'aing form. The party ranarks that the difierence between 
them and the Social Democrats is that the Social Democrats are 
prepared to accept whatever mercies come to them from the par- 
liamentary system and in coalition with other parties, whereas they, 
the Communists, argue that these mercies cannot, at their m a ximum , 
amount to much, since the possessing and riding classes have never 
surrendered a monopoly except under violence or threat, certainly not 
through persuasion or conscience, and, therefore, they use parliament 
and the trade unions as means to a revolutionary end. The party 
does not accept the black-gold-red flag of Weimar, but the Red 
Elag of international communism ! It considers its duty to be 
the constant invitation to and pressure upon the Social Democratic 
Party to form a ‘ common front ’ (Einheitsfront) to move along a 
path dictated by the Communists. It stresses its international 
nature, and points to the contrast between this, of the Third 
International, and the Social Democratic intemationality in the 
Second International. It now sees the newer problems of dealing 
with the Press, the Theatres and the Cinema, which drug the 
worker and All him with an ‘ideology’ bad for him and good 
for his opponents. It is more insistent than the old Marxians 
upon the brotherhood of all races and the importance of revolutionizing 
and elevating the colonial proletariat. The problems of currency, 
credit and international markets have made it wary of promising 
everything as soon as the workers commence their dictation — time 
for arrangement will be necessary. So, too, with all the different 
economic groups — like small peasantry, handicraft workers, who have 
customs, traditions and prejudice which cause them to produce in 
their present measure. So, too, with the technical experts — these 
must be won, not antagonized. Great caution must be exercised in 
re-organization — for all the cogs of the apparatus, Soviets, Trade 
Unions, the Co-operative Societies, must co-operate : thin they can 
only do by the unifying action and leadership of the Party of the 
Proletariat. 

Jn the end all will depend upon the cultural quality, that is, the 
mentahty and spirit, of the workers and particularly their leaders. 
For to admit the impossibility of ever becoming economically better 
off than others, and the necessity of working under a collective, 
compulsory system, with no right of initiative independent of the 
commands and needs of the ‘ government is to admit, the need for 
the inculcation of a spirit of self-sacrifice and devotion to the public 
weal. 

* Only in the measure in which the proletariat places its most advanced 
group in all the ooUective “positions ot command only in the measuie in 
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wluoh these groapa inoiease in number, and attract neir members of the i«o- 
ietarian olaas by the process of cultural transformation, until they do away 
with the diTudons into “ advanced ” and the “ backward ” sections, only in 
this measure can the proletariat secure the victorious establishment of socii^m 
and erect a defence against bureaucratic stagnation and class degeneration.' ' 

This, in fact, involves a merciless and incessant battle against 
religion — ‘ opium for the people ’, against the position of existing 
chutes, and ail organized faiths, except its own — a scientific- 
materialistic attitude of mind. The final phrases of the Communist 
manifesto of 1848 are oft repeated : 

‘Commumsts scorn to bide thoir opinions and intentions. They openly 
declare that they can only arrive at their object by a violent overthrow of the 
existing social (^er. The ruling classes may tremble at a communistic revo- 
lution. But the proletariat have nothing to lose except their chains. They 
have the world to win. Proletarians of all lands, unite ! ' 

Of what will come after, the bondage, the deprivations, the daily 
toil for ends not universally accepted with happy acquiescence — 
there is no word, save a roseate and obscure picture of joy in the 
Soviet Republic of Rus.sia. But we have already said that the enthu- 
siast senses only the joy in sacrifice, for the sacrifice is none to him ; 
nor can he represent the burden of its drabness and drudgery to 
others, for he knows it not, but neither can he conduct its quickening 
inspiration to the average millions. Yet they follow, for there is in- 
justice, and, perhaps, the promised land of rest from burdens may exist. 

The party has kept itself out of coalition with any parties, even 
the Social Democratic : and has made it impossible for the Social 
Democratic Party to unite with the Centre and Democrats, by refusing 
its tacit parliamentary support in the case of a vote of no confidence 
by the parties of the Right,* and has compelled it to go more to the 
Bight for coalition than it would have liked. It put up its own 
Communist candidate for the Presidency in 1925, and refused to 
coalesce with the parties of the Left. But in the campaign for the 
Referendum in favour of expropriation of the Royal Princes it made 
common cause with the Social Democrats, leading the way and issuing 
some of the most fiery pamphlets. Moreover, in August, 1931, it 
co-operated with the National Socialists in an attempt to get the 
Prussian Diet and Government (Social, Democratic, and Centre) 
dissolved by referendum. 

Its parliamentary strength since 1920 has grown thus : 

1820 lB2i 1921 1928 1930 

4 62 46 64 76 

Its strength is naturally greatest in the large factory and shipbuilding 

* Pngramm, p. 66. 

' Dit SotiMmokrcUU im Reidutag, 1926, Official Annual Pablioation of the 
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ceottres : e.g. Berlin, Potsdam, Magdeburg, Thuringia, Westphalia, 
Diisseldorf, Hamburg, Chemnitz — the potential reservoirs of Social 
Democratic followers — and there is clear evidence, when constituencies 
are compared in 1928 and 1930, of the loss of seats by this party to 
the Communists. Its strength is nourished by funds from Russia. 

* IS * * IS * * 


Survey of German Parties. Let us stress certain general 
characteristics of German political parties. They build up remark- 
ably efficient propaganda organizations, with large bureaucracies of 
party officials. Their machinc-Uke and oligarchic character has been 
well analysed by Robert Michels,^ and deplored by one who had to 
reckon with its strength, Biilow.® To-day it is ^most universally 
deplored by the younger members of the parties, and those who 
belong to no party, because it automatically prevents the younger 
members from rising to leadership. Although, at the pre.sent time, 
the continuation of the party system is clearly promoted by pro- 
portional representation, which gives the leaders the power to decide 
who shall be a candidate and what position he shall occupy on the 
party ballot-list, this characteristic was present several decades ago, 
and it is due to the general quality of discipline, a product partly 
of race, and partly of the cultural and milibirv reactions to cotiti- 
nental location in the midst of a number of hostile nationalities. The 
outciry against the inflexibility of parties is very great, and e.8pccially 
against the paid leaders — the Parleibonzen? 

Secondly, the parties are highly doctrinaire when compared with 
English and American parties, and this in two senses : (o) they 
support their actions and propaganda in long programmes, by a 
system of doctrine reading back from the merest daily detail to 
ultunate metaphysics, and (6) they hold themselves, us far as possible, 
separate in all their activities, parliamentary and social, from tho.sc‘ 
of any other party creed. Why is this ? It is partly because the 
I»rties are new and therefore conscious, and must explain their 
right not only to existence but to political authority. They appeal, 
no doubt, in the way they believe they can best appeal, more largely 
than elsewhere, to ultimate reasons. Further, they were bom in an 
autocratic state, and the critic, at any rate, is impelled, like Rousseau, 
Voltaire and Paine, to examine the ultimate assumptions of the powers 
that be, and to state his own. Nor can we omit the powerful influ- 
ence of the great philosophic systems, those of Kant, Hegel, Fichte, 
Stahl and Marx. These systems, whatever we may think of their 


, V ^ ■ j n _ • Imparial Oemany. 

. * Parieuntlaat in DmixUand, 1930, for a recent deacrin- 

tion o£ the orgamzatoon of German parties. Cf. also the interesUnTfeLtmSJX 
emnent tei^tabvM of t^ parties hi Volk und Hekh dor 
1929, n, and espeoially the introductory lecture by Professor Gerhard Bitter. ' 
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validity, are lemarkable for their comprehensiveness and the extra- 
ordinary vigour of their logic. Are these not merely the abnormal 
specimens in a general cultural system which happens to include 
comprehensiveness and logical vigour as important constituent ele- 
ments ? This in itself tends to make for intransigeance — but intran- 
sigeance is not composed only of this — our third point will partly 
explain it. 

Germany was not as fortunate as England in settling her main 
constitutional problems over two centuries ago. England’s party 
system had its origins in a time when society, or political soceity, at 
least, was socially and economically homogeneous. Its twofold 
division persisted until comparatively recent years, since it was 
untroubled by territorial differences, religious differences or economic 
dissension. Now, however, economic differences are straining the 
parties. But in Germany the parties came into existence just when 
economic division of labour and interests was most patent and daily 
becoming more significant and obvious. The accustomed moulds had 
not had the time even to set before they were discarded. Moreover, 
Germany had universal suffrage for the Reichstag from 1867 : Eng- 
land for Parliament only since 1884 (and even then with immense 
reservations). In Prussia the three-class system simply forced the 
differences of intere.st into the public mind. Lastly, the art of com- 
promise has been learnt and taught for two hundred years in England, 
and in Germany, at the most since 1867, but hardly properly until 
1919, when the parties were admitted to political sovereignty. Indeed, 
the peculiar regime of Germany and Prussia from 1867 to 1918 forced 
the parties into a st.ate of irreconciliation, because they were played 
off the one against the other by successive Imperial Chancellors. 

The parties are, in fact, only at the commencement of their career. 
They have j'ct to learn the impossibility of perpetual intransigeance. 
But they are showing, even in the midst of their ferocious battle with 
their opponents on either side and before and behind them, a concern 
for co-operfjtion to give the State a stable fXecutive. At least jiolitical 
scientists have begun to insist upon StmUgesiimung, that is a ‘ State 
mentality and integration.^ In short, the unifying factors in political 
life are being stressed, and people are crying out that there ought to 
be a modification of party egoism that the State may not perish — 
or, in other words, that in order that the national community may 
peac^tdly lire in a single and undisrupted State, its units must practise 
abnegation. The German Republic certainly stands or falls upon 
this commandment. 
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Yet obedience to it is extraoidinarily difficult. Germany reomv^ 
Roman Law in the sixteenth century because she was ea^y within 
the orbit of the Italian Universities ; England was spared this, since 
she was far away. To-day Germany cannot avoid the disruptive 
influence of communism, for immediately on her frontiers its greatest 
practical experiment is being conducted. No government has been 
able permanently and hermetically to seal a long land frontier against 
germs, liquor, money or knowledge. Germany must suffer or enjoy 
the^results of her geographical situation. Further, the country has 
to overcome territorial differences which are coincident with racial, 
religious, and cultural differences : the fate of the Centre Party illus- 
trates this, and the existence of the national minorities. Finally the 
existence of a large percentage of Roman Catholics, territorially not 
far from the Holy See, maintains the defensive-offensive fire of Evan- 
gelical and Catholic. They stimulate the atheism and agnosticism 
of Marxists and are stimulated in turn by them. Then, the contiguity 
of large centres of Jewry, in Poland, Russia and Galicia, inflames 
anti-Semitism, and, in order that no loophole shall remain for the 
Jew, this gives rise to doctrines of racial superiority which exclude 
all possibility of reconciliation on an equal basis and make of intran- 
sigeance, ostracism and subjection, at once a necessity and a virtue.^ 


FRANCE 

CabdISAL RiA : ‘ II faut changer aouvent d'opinion ponr resier dans son 
parti.' 

For the U.S.A., going back to the Civil War, there is no difficulty 
at all in making a table of electoral statistics, which shall characterize 
both justly and clearly the rise and fall of the fortunes of political 
parties; there is hardly any difficulty about English conditions 
for the last three-quarters of a century, although the Irish and the 
Free Trade problems cause certain obscurities ; there is a little more 
difficulty in regard to Germany because the parties are many and 
they were and are fissiparous. 

For France there is most difficulty, for party organization, which 
j manages elections, compels the electoral conformity, and controls the 
parliamentary activity, of members, is existent only in three parties, 
namely the Radical-Socialists, the Socialists and the Communists, and 
of these parties the Communists are of recent parliamentary advent, the 
Socialists have had a chequered history, and the Radical-Socialists do 
not and cannot enforce discipline, and moreover, began to organize 
only at the beginning of the twentieth century. From election to 
election the names of the organizing groups and committees 
from constituency to constituency the labels of the candidates vary 


“ Racer,- Oppeln-Bronikowakl, Antt-RemMmiM. 

Mid OoUstem, SasH und PdtiUk. 
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thoBgli tiiey maj be sponsored by tbe same Parisian headquarters, and 
later meet in the same group in the Chamber ; from election to election 
the names and membership of the campaign bhcs and cartels, the unions, 
the fiderations and the alliances are transformed ; from parliament to 
parliament the groups of the Chamber freely change their names. No 
wonder that the official electoral statistics have an ever-varied classifi- 
cation since 1871. Moreover, it is difficult to compare the parties of 
before 1871 with those after. Not until 1914 was there a regular 
official grouping, when it came about by a rule of the Chamb» of 
Deputies requiring the inscription of names in groups for the purposes 
of representation on the Parliamentary Commissions. 

As important as any of these factors is the rapid growth and 
change of French Groups since 1900. At every election, 1902, 1906, 
1910, and so on, until 1928, new groups appeared. No one can tell 
beforehand exactly which groups will co-operate in the Government 
or the Opposition, and certainly not the terms of co-operation or the 
occasion of secession ; for though they may run in loose harness for 
the purpose of defeating an opposition hhc, as did the Cartel des 
Gauches in 1924, the component groups are independent, and proud of 
their independence.* Nor is that all : in’ every Chamber there are a 
number of members independent of any regular grouping.* The 
characterization of French parties is therefore difficult, and one is 
almost compelled to choose between the simple dichotomy of Conser- 
vatives and Liberals,* and the bewildering task of comparing a dozen 
programmes and histories whose shades of difference may be the 
product only of personal animosities or loyalties and one or two 
differences of principles from among a score. Let us attempt a 
combination of these methods ; and always remember the phraro of 
a recent critic : ' the members of Parliament, in their general forgetful- 
ness of principles, have become as subtle as cardinals, and the scribes 
and teachers of the Talmud.’* 

By hard labour one can construct a rough table of the fortune of 
parties since 1871.* They pass from Right to Left. If we take, as the 
latest bloom of this evolution, the electoral results of 1928 after division 
into groupings in the Chamber of Deputies, we obtain the first 

* For example, in 1919 there was an electoral arrangement lietween the Right and 
Centre Parties, but groups very soon broke away. In 1924 there was an ueotoral 
arrangement between the parties of tbe Left, but the Socialists refused to enter a 
Government, and were weak supporters. 

* In the Chamber of 192N at least fifty, i.e. one-twelfth of the assembly. 

* This is almost the solution adopted by Siegfried in his Tableau dee pmHe pbK- 
liqute which appeared after I had written my account. I doff my hat to this brilliant 
essay. 

* Privat, op. dt., p. 173. 

* I do not reproduce it, but it can be made with risks of minor inaccuracy &om 
Seignobos* volume. La treieiime Bipubliqiie, in Lavisse, ' Histoire de la France Cmtem- 
poraine,’ aided by Lavergne’s statisUca einoe 1910 in his series Let iUtHcnt Ugie- 
lativee. 
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ground of distinction.^ The figures are (efiectives in the Session of 
December, 1930) ; 


Right. 



No ftroup. 
20 


If wu take these figures (the Independents must be included in 
the Right), a line could be drawn through Gauche Sadicale : (1) the 
groups on its Right will almost always act in co-operation as socially 
and economically conservative ; the Gauche Radicale itself tends to a 
policy of co-operation with the Right, but is often split. Left of this 
group are the socially progressive. Further discrimination is necessary. 
(2) All on the Right are normally in agreement upon authority and 
cflSciency, but on the Left there is serious difference, for the Socialists 
look to a situation where there shall be rather strict governmental 
authority, and the Communists arc even more extreme in this respect, 
yet both would be prepared to overthrow a bourgeois government at 
the present stage of social development which attempted to use the 
strong hand for capitalistic purposes, except repression of the Catholic 
Church, w'hile the Socialists, for coaces.sions, would be prepared not to 
enter a Government, but at least to vote for a coalition * of Left 
Parties, but would abandon these on the first signs of forceful 
capitalism. 

(3) Then the main wings differ as to the parliamentary system ; 
the Extreme Right looks to a dictatorship (monarcliist), and always 
the strengthening of the permanent Executive power, i.e. the President, 
and hence at present favours the idea of the Separation of Powers to 
restrain the assemblies and increase the unchallengeable stability of 
the Executive. Thence, leftwards, through all shades of difference, 
the Groups become more and more republican, and in fact, if one goes 
back to the^ essential controversies of before 1871, groups even as 
far as the Bepublicains de Gauche must be included in the republican. 


' iVom Privat, op. oit. 

(1928), on his attempt in June, 
j * November, 1925, end in July, 1925, to Bocuro the co-operation of Lton Blum 
and the Socialists. Co-operation was refused on the grounds that fho SocialisU 
oould not enter mto a GoTOrnment dominated by another party and that the poUev 
sooialislio. Heiriot concludes : ‘ It is perfectly true 
toe Sociahst group constantly supported me with its votes ; that its speaken 
me aU over France, with an ardour and loyalty for which I am most arateful. 
But I have no need to insut too much on the difference which separates the two for- 
mulss : to volt for and to govern mlh.' Cf. pp. 87-90. 
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anti-monarchist camp. Yet still, on the extreme Left, appear the 
Socialists and the Communists, some, but not all, of whom at least 
speak in terms of potential dictatorship. Nor is that all: other 
elements disturb the simple division into Right and Left. Such 
are nationalism and internationalism, and Catholicism and Secu- 
larism. 

(4) From the Extreme Right to the Radical-Socialists there is a 
strong, at the extreme, a ferocious, nationalism ; but in the middle 
of the Right this is, on the proper occasions, ^ tempered by ultra- 
montanism ; while, at the Radical-Socialists, a rational recognition 
of the propriety of international peace, and therefore of reciprocal 
abnegation, begins to operate, and finds its extreme expression in the 
internationalism of Socialists and Communists. France, like Ger- 
many, is bound to have as a permanent rallying cry of the parties 
of the Right, or as a general permeation of all parties, the question of 
security. She has long frontiers, she has long memories, she loves her 
own culture and race, and is placed between other cultures and other 
races. Even as Englishmen are united regarding sea-power, so are all 
French groups obliged to temper their liberalism by military reaction 
against potential military invasion. At anV moment the ‘ national ’ 
issue may take seeming and so-called republicans and radicals over into 
the camp of the Right and help either to support a ‘ national ’ bloc 
which is also anti-republican and anti-liberal, or to cause the downfall 
of a Ministry founded on the Left groups which pursues a liberal 
policy at home, and alas ! abroad also.® 

(.^) Nor are the fires of religious passions extinguished. The 
machinery and rational .spirit of the eighteenth century sapped the 
foundations of the Catholic Clipreh, the societas perfecta, the State by the 
side of the State, built on self-respect, general acceptance, and privi- 
leges established in the concordat centuries old.* If liberalism had 
never come into the world outside the Church, the Church itself in 
part at least would have become liberal : but since liberalism grew 
up outside it, it was forced to react as an abnormally conservative 
institution, and so vindicate tradition and the existing social order 
more than they deserved, and more perhaps than all the clergy in their 
heart of hearts believed that they deserved. Liberals, then, were bound 
to think of the Catholic Church as the enemy of political and social 
progress ; and, indeed, the life of the Church was bound up with the 
monarchy with whom it had made the concordata, and who, by the 
acceptance of religious ceremonies at the coronation and other State 

^ For ex&mplo, permiaaion for the return of the Congregations, and the Embassy 
to the Holy See, in 1929. 

* Cf. downfall of the Briand ministry in 1923 owing to the fear of weakness before 
Germany. 

* Cf. Esmein, Court d'hiitoirt de droit piMie ; above all Debidonts, HitUdn dea 
BapporU dt VBglite a PBtat de 1789 A 1870, Chap. I. 
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oooanooB, gave the Chtoch an adventitioiiB claim to public con* 
aideration and authority. The Constituent dispossessed the Chuioh 
and incorpoiated it by mating the clergy into civil State functionaries 
paid by the State. But later the Convention and the Directory carried 
the secularization of the State to its logical conclusion, and separated 
Church and State completely, partly from rationalism and partly 
because the Church was oppos^ to republicanism. Napoleon re- 
established the regime of the Concordat : the Catholic Church was once 
more recognized as an independent power, and the clergy were paid 
out of the public treasury. Thenceforward, the Catholic Church was 
the established Church of France. It was found always on the side 
of the monarchy and the monarchists ; it was the permanent opponent 
of social and political liberalism. The republican parties and sects 
regarded it a double enemy : an obstacle to the lay State in its 
doctrines and organization, a foe, that is, of the State which alone has 
authority and comprehends equally all citizens without intervening 
associations, and permits to all faiths equal freedom and privileges ; 
and, secondly, a powerful pohtical obstacle to their programmes 
of reform, with sanctions more compelbng and less reasonable than 
those at the disposal of rationalists.^ When Gambetta surveyed the 
causes of republican failures at elections, he saw that the cure in the 
villages had the power to nullify republican efforts : hence the cry 
‘ he dericalisme, wild I’ememi ! ' The republican form of government 
was itself outlawed by the Catholics, until the ralliemenl of 1892 when 
Pope Leo XIII declared in his Encyclical that to occept the powers 
that were was not only permissible but necessary. To separate State 
and Church became, however, one of the urgent portions of the policy 
of the republican ^ups ; i.e. to aboli^ the Concordat, to make the 
Church, equal with other churches, a self-governing association, 
without official connexion with the Government. The Dreyfus affair, 
in which the Church and Catholic Generals were the ferocious supporters 
of the army and hostile to revision and plain justice, added zest to the 
pursuit of this object.* 

Moreover, Congregations, which had been expelled by the Revolu- 
tion, had established themselves again, and the monks had been 
particularly the enemies of the impious republican State ; and both 
these and the regular cler^ intervened m elections. Under Waldeck- 
Bousseau a bloc repvblicain ’ of all the Left groups, including the 
Sodaliste, was founded in 1899 to defend the republic against the 
nationalists, militarists and their Catholic supporters. Waldeck' 
Rousseau, himself a moderate Liberal, created this Uoc for a defensive 
purpose, but could only nmintain it by conceding social reforms to 
the mote progressive groups. His ministry proceeded further to tnakfl 


^ Cf. Wdlli Histoirt du 
Beizuioh, HUioiirt 


wrt* ripublkain en France, 1814-70, 
Of r Affaire Drej/fut, 
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the Law on Aseociatfone of 1901, which required previous authorization 
for the establishment of Congregatvma. The radical Left pressed 
more extreme amendments, and the Congregations were subjected to 
supervision.^ 

The contest was continued by the hloc under Emile Combes, which 
issued from the elections of 1^2 somewhat radicalized. Belations 
between the Government and the Holy See became exceedingly strained. 
The Socialists were, however, in 1904 detached by the non-co-operation 
decision of the Amsterdam International Socialist Congress. The 
anti-Church policy was too severe for moderate republicans and Httle 
by little they moved into opposition. Combes’ ^linistry fell in January, 
1905. The Law on the ‘ Separation of Church and State ’ was pass^ 
some months later. The elections of 1906 were fought on the question 
of the execution of the law, and the groups fell into two blocs, the 
republican groups of radical tendency winning a remarkable victory. 
The radical bloc supported Clemenceau for nearly three years, while 
the law was executed, and then fell a victim to varioxis disorders, 
postal strikes, and internecine strife with the extreme radicals and social- 
ists, Church and State were separated. The memory of the battle 
still survives and its wounds still smart, and the strength of the Church, 
now separated, is little diminished, for short of complete suppression, 
its political influence must always operate, especially in lie rural 
districts — and France is still more rural than urban. The State is 
secular, but society is religious, and its religion is Catholic : clerical 
influence prevails, therefore politics are not secularized. The parties 
of the Left are exceedingly sensitive to any movement, be it in educa- 
tion or otherwise, which may reintroduce the official influence of the 
Church.* Where that influence, which is a socially and economically 
conservative one, is desired, tfie Church will be favoured by the parties — 
e.g. in the question of votes for women, who are considered to be 
peculiarly liable to clerical influence, or to stop egalitarian reforms. A 
numerous peasantry makes this possible, and the tendency is in favour, 
always, of conservatism. 

A glance at the electoral statistics since 1871 shows the movement 
of power steadily away from the Right to the Left, and, since the War, 
even towards the Socialists. The latter development does not make the 
parliamentary relations of the Left groups easy, for if Soeialists support 
a successful Left Government based on the Radical Socialist Group, 
they are giving away electoral strength to their opponents ; while 
electoral strife between them is not conducive to friendly parliamentaiy 

* Debidours, VMglin CatMijue tt tJllat, 1870-1906, II, 288 ff. 

* In 1929 and 1930 the Left upset tho Tardieu and the Chautemps Cabinets <Bi 
the nligiona issne; an attempt nad been made to include M. Femot as Minister 
of Fnblm Works in that Cabinet — ^be was professor of law at a Catholic onivosity, 
Ot Su^gbied, op. cit., p. 161. 
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oo-operation.^ But there are always uuddle pafties, moderates, who 
swing now to the Right now to the Left in the Chamber and the Senate, 
makmg possible first one ministry, then destroymg it, and then sup- 
poHmg another, but never piepared to make a permanent and bmdmg 
coahtion with either side 

Some other considerations are of importance before we review the 
existing parties (o) France is very largely agricultural and rural. 
Thus 64 per cent of its population (Census of 1921) is rural , and 5 
milhon of its 8 J miUion employ ed in agriculture arc peasant proprietors 
Hence there is a permanent maiss of electors who are not interested m 
great social reforms, but who are mterested in stability, personal 
freedom and security They arc mdividuabst and repubhcan, but 
not radical, hardly hberal , and m certain locahtics, shut ofi from the 
general mfluence of towns, like the Alps, thi Pyrenees, the Vend6<, 
Sevres and Mayenne, are under tin domination of the clergy (6) The 
growth of republicanism, socialism and coniniunism is in large part the 
result of urbanization since 1848 In t hat \ ear 7 b per cent of the people 
hved m communes of less than 2,000 inhabitants now thctcnitonal 
centres of mfluence of the Left an found in the gieat towns and the 
radical Midi The growth of mdubtiy, finance and commerce has 
equally caused the growth of defensive offensive associations of the 
economic rulmg classes, and these support the parties of the lliglit w ith 
funds and propaganda (c) The recoid of seats obtamed by th(> parties 
IS not an exact record of votes obtamed, that is, strength m the country, 
because the method of election alternated between the single memheT 
and the general ticket system from 1848 to 1919, while m 1919 and 
1924 an imperfect system of proportional representation was sub- 
stituted, and then, in 1925, a return was made to the smgle- 
member system * More over, the method of the second ballot has 
(Mtused the formation of election blocs, based upon general and 
vague propositions of co operation , but the blocs have been rather 
negative and combative, than promises of positive ministenal co- 
operation. (d) The tradition of the great Revolution and the mmor 
ones of the nineteenth century, especially the prmciple of equality, 
conduces to an extraordinary passionateness m the consciousness of 
pohtical difEerences. Intellectual dificrences are sharpened by this. 
But to this cause we must add another, which is well-analysed by 

^ Cf Pnvat, op cit , p 42 ‘ Thoie aro two sorta of racUcaU those who aie 

elected against souahsts, and those who an cloctcd by their aid These two ten 
dencies are at odds with ca<h other Irom hatred of the anil dentals the 

leaotionanes have very often favoured the ‘ rtvolutionaiy ’ eandidato On 

the other band the socialists an afraid of being devoured by the communisU ’ 

• The resultant nuanpresentaUun is capably exposed m the studies by Georges 
Inohappelle, Lea EUclvms Legtala tiea, 1914, 1919, 1924, 1928 Cf also Chap XXI, 
the Dejecta of Jiepreaeiitalvm, infra 

Lanhapi^, Lea Eteciiona UnalcUivea en 1928, p x, says of this classification 
* in groupiiig the principal parties under the feweat possible claesihcatioiis . .’ 



OH. XV] CBEBDS AND POLICIES OF lilODERN PARTIES 607 

Madariaga, that is, a general pnde in mtellectoality and its logical 
outcome m terms of rhetoric, controversy and action. This makes 
French parties and groups extraordinarily fis&iparous Further, the 
vicissitudes of restorations and dictatorships have emphasized the 
native individualism of the country and have produced a permanent 
anti-admmistration mentahty Hence the various groups seek adminis- 
trative control rather than legislative reforms large mdustry wants 
to be let alone, the peasantry wants to be let alone, and the Left are 
afraid of bureaucracy Hence, too, the constituencies — ^the sovereign 
electorate — dominate the mind of the deputy the re is no party discip- 
line worth speaking of except in the Socialist and Commumst parties, 
and there arc rapid and unforeseeable changes of party and group organ- 
izations, under the influence of weU-expresstd novel doctrmes 

Ijet us take the election result of 1928, and analyse the parties 
and the corresponding groups with which they are concerned I have 
attempted a genealogical table (p 608) of Parties and Groups leading 
down to that date It neither is nor can be perfectly exact —for the 
names of the partn s hav e too frequently changed, personal dissension 
IS too frequent, and loyalty to leaders too slight, organization and 
disciphne too rudimentarj for consistency. 

The Diejfus affan gave rise in 1896, on the Right, to a group, 
called the Comitc d Action t iniifoist, at hrst n itionalist, anti Dreyfus, 
anti Semitic, but ncithci clerical nor monarchist Under the impulse 
of Charles Maurras the Group became rovahst, their candidate being 
Francois Philippe, Duke of Oilcans, and the> have also become satur- 
ated with the spirit of Catholic hierarchy and authonty r Their 
sense of national uiiitv and authonty is extreme , theic is no higher 
authority than the IState and the reason of State, neither within the 
national Society nor outside it The success of Bismarck's falsification 
of the Eras telegram desenc\ praise The public welfare is the supreme 
test of the moral worth of a government or a principle of pohtiis 
(But, uho are the public t and what u their iidfare^ an tuo vital 
but umnmered questions ) Still, the Action F/aiifoise thinks it is 
possible to read answers ofi from careful and real observation of the 
nature of man. (The extremist, of both w mgs, naturally inchnes to 
the use of the word real he is so artain of himself, so passionate, 
that that which to others is an object of dubiety and proper circum- 
spection IS to him an object of reahty, and more, of compelhng 
reahty ) They beheve, for example, that mdividualism, democracy, 
parbamentarism, bureaucracy, produced by the Revolution, are con- 
trary to the nature of Frenchmen, especially where these have given 
opportunities of government and social prestige to Jews, Protestants, 
Masons and Met6ques W hat, then, does atcoid with the nature of 

* Cf Roux, Chtarlta Vaumu U U nationalume de V Actum Franfaxae, Mer* 
meix, Le SaUiemaU et I’Acttou Franfaur 
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France t A monazcliy advised by self-chosen ministezs, supplied 
with money by representatives of provincial assemblies, and perman- 
ently counselled by advisory bodies in which the vocational associa- 
tions are represented. ‘ Many counsellors, but only one master I ' 
The family will have restored to it free testamentary disposition, no 
longer will it be compelled to divide its goods as the Revolution had 
determined. There will be complete local self-government, and 
this in great regions, and the provincial assemblies will re-awaken the 
body of the nation, hitherto bound in artificial bonds. Professional, 
religious and moral associations will obtain a large sphere of liberty. 
The method is revolutionary. Why ? The majority of the French 
are not royalist. ‘ We are a conspiracy ! ’ ‘ Will, decision, enter- 
prise issue from small numbers; assent and acceptance from the 
majority. Virtue, audacity, power and suasiveness belong to 
minorities.’ • 

The connexion between the Action Franfaise and the Catholic 
Church is queer. The chief contributor, Charles Maurras, is a de- 
clared atheist, yet his doctrines of hierarchy and duty have been 
acclaimed as Catholic ; moreover, he accords that Church a pre- 
eminence in the State because he approves of its qualities. The 
Catholics arc divided in their attitude to the Actwn Frattfaise : some 
are its supporters, a few are critical, since they regard its essential 
atheism as inwardly hostile and ultimately destructive. This current 
of Catholic hostility had a scalding efiect in 1926. Some young 
Catholics inquired of the Archbishop of Bordeaux whether they 
ought to follow the doctrines of the Actmt Fran^ise. The answer was 
uncompromisingly in the negative. All the leaders except Maurras 
answered that their Catholic following had found themselves spon- 
taneously in accord with the doctrines of Pius XI. The Pope was 
invoked and maintained the Archbishop's pronouncement. The 
Adion Fran^ise (newspaper) was put on the Index, and later the 
clergy were forbidden to give the sacrament or absolution to readers 
of the paper, and injunctions to this effect were issued. But this 
has been taken as a political, not a spontaneous religious movement, 
and many members refused submission. Narrow, indeed, is the way 
of the ChiiK'h in politics ! 

It must be admitted that the economic doctrines are obscure and 
contradictory. The main questions are (o) the distribution of the 
product of industry between employers and employed, (b) the form 
and organization for the control and management of enterprise, and 
(c) the relationship between the State and industry. Until the War 
the only answer given was the insistence upon private property, 
freedom from State control and development of producers’ syndicates. 
Since the War a corporate syndicalism, not, perhaps, far different 
’ Cf. Maurraf, Bnqaiit aur la Monareiif, p. 139. 
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from the corporate state of Fascism, has been suggested ; wth an 
economic council at the summit for reconciliation of potential con- 
flicts of interests. Nothing more precise is discoverable. The party 
was too irreconcilable and revolutionary to participate in parliamentary 
elections, until 1919, when it changed its tactics, and some of its 
members appeared on conservative hats, while in the Department of 
the Seine it established its own list , Loon Daudet being elected. Con- 
formably with the avowed neutrality of the party the candidates did 
not stand as royalists but as ‘ republican patriots . Antagonistic to 
Germany, to tlie League of Nations, it has supported only the chau- 
vinist Foreign Ministers. Leon Daudet was not re-elected in 1924 ; 
in 1928 this party had no meml)ers in the a.ssenil)ly. 

2. The next Parties on tlie Right are ; 

(a) Democrates Populairos, 

(b) Union Republicainc Democratique. 

(c) Action Democratique et socialc. 

(a) The Deimicrales Populaares established a grouping in November. 
1924. It was able to collect about fourteen members in that legis- 
lature. They claim to be democratii both politically and industrially, 
to accept the Republic as the dispensation of heaven, they support 
liberty of conscience, education, liberty of press and meeting, they pro- 
mise to educate the civic sense and respect religious convictions. They 
are at once nationalist and supporters of international co-operation 
and the League of Nations. They appear to me to be socially generous, 
and match the English Liberal Party and the German Democratic 
Party. They themselves declare that if the Chamber were divided 
into two. Right and Left, they could well be found upon its extreme 
left. Yet French students place them on the Right, .\nother party. 
La Jmne Rejmhhqw (founded in 1912), is a ('hri.stian-(’utholic-l)emo- 
cratic organization, and could In* fotmd ju.st on the left of the Dhnocmles 
Populaires, but it differs from these in its Catholic tinge, and therefore, 
its potential attitude on the religious qui'stion. 

(b) The Umoii RejnAlicainfi Democratiqw is the Chamber group 
of the Party called the Federation Kep^iblicaine. Tliis was established 
in 1903 by a fusion of three oi^anizations.^ with the informative 
motto of Order and Progress, and the maxim ‘ Liberty. Equality and 
Fraternity ’, and the policy of maintaining the principles formulated 
in the Declaration of the Rights of Man. It was anti-radical : it 
has become strictly conservative, in the modem sense, i.e. domestic 
individualism and international egoism. One of its past presidents 
was Charles Benoist, the present president is Louis Marin. 

In 1920 the Party received reinforcements in Lorraine. It insists 
with remarkable obstinacy upon individual independence and guar- 

* Unimt Uberule ltijtublicai?ie,(lToiipedrji ProgrcH/iiatea (Srnator and Prime Miniater 
Maline) and the Aemcialitni Xaiiottalp AepublUaine. 



OH. XV] CREEDS AND POLICIES OP MODERN PARTIES 611 

antees for individual rights. Benoist’s works emphasize the import- 
ance of the Separation of Powers and judicial review of the consti- 
tutionality of laws in order to prevent Parliament from interfering by 
statutes witli individual and corporate property and conscience, and 
the present programme includes this. It is hostile to religious per- 
secution. It ascribes the nation’s financial troubles to State socialistic 
activity, and says that there is no well-being unless the notions of 
retrenchment and respect for the family control society. Taxation 
ought not to be an engine of civil war. Nor mu.st the guilt of Germany 
be forgotten — the only efficacious policy is that of ‘ guarantees ’. 
No truck with socialLsm ; freedom of testamentary disposition ; 
abolition of estate duties ! Citizens must obtain easy methods of 
defence against State .services. A great deal is to be done in the 
way of parliamentary and administrative reform — the numbers of 
parliament arc to be halved, professional associations are to colla- 
borate constantly with Parliament and the Conseil d'tltat, the right 
to speak and propose amendments to the budget are to be 
curtailed; in administrative reform, it demands regroupment and 
distribution of services, less hierarchical control, decentralization, 
and a thorough reorganization of the Cabinet. This party is a strong 
supporter of the Catholic Church ; it supports the Catholics of xVlsace- 
Lorraine. the embassy to the Vatican, the abrogation of the Law of 
Association of 19()1 against religious congregations, the admission 
thereof to the benefits of the Law of Association of 1884, permission 
to such congregations to receive subscriptions and legacies, grants 
in aid to private schools (-with Estate inspection) and the admission 
of the Holy See to the League of Nations. 

This is the party of big industry and finance ; it is harsher than 
the well-turned phrases of its philosophers suggest ; and .seems to 
be equivalent to the extreme Enghsh Tories ; and. though it insists 
upon its republicanism, its spirit of social exclusiveness links it 
loosely with the lost cause of monarchy. The party is a com- 
position of new growths and revulsion from radical and socialist 
tendencies of its former republican colleagues. Among its leading 
members are Yves Guyot (died 1929), Arago, the Wendels, and 
Fran9ois-Mar8al, whom President Millerand, in 1924, entrusted with 
a ministry in defiance of the constitutional objections of the Chamber 
of Deputies. 

This party was a strong supporter of the Uoc national formed in 
1919 as an electoral organization of the Right against the ' menace ’ 
of Bolshevism and to see that the Peace as well as the War was vic- 
torious for France. Both Millerand as President of the Republic 
and Poincar6 as Prime Minister received its steady friendship ; 
and, in 1931, it preferred Doumer to Briand as Prudent of the 
Republic. 
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(fi) A littiie on. the left of the FSderaUon BSpubUoaine is the ParH 
Bipublieam dimocratique et social, reorganized in 1920, but go^ 
back to a group of Left republicans of opportunist tactics, and claim- 
ing personal IitiIth with Gambetta, Jules Ferry and Sadi Carnot and 
Waldecsk-Rousseau. Such claims are made by other groups, also — 
and in fact may truly be made, for all the republicans and left groups 
of the present day have at least the element of anti-monarchism in 
them. It is peculiarly the party of Poincarfi and Senator Jonnart. 
By profession, at least, it is marked oft from its friends on the Right 
by its secularism, and from the Left by its economic tenets, its irre- 
concilability with the Socialists, and its affiliations with the com- 
mercial, industrial and agricultural defensive associations of the 
capitalist system. Thus, it corresponds roughly to the Left of 1871- 
1900, but to-day must be described as Centre Right. It is the left 
wing of the Uoc national, and in fact was its instigator ; and falls 
into three groups in the Chamber of Deputies — the gauche democra- 
tique, the gauche independante, and the rejnMicains de gauche. But 
several co-operate with the groupe radical ef radical socialiste ! Such 
a division into groups is, in fact, not deprecated by the party. It 
makes easy the detachment of members from implicated groups. 
The Senators of the Party belong, in the Senate, to the union repub- 
licaine and the gauche democralique. Active in the party councils 
are Barthou, Cheron and Doumcr. It is favourable to resumption 
of relations with the Vatican. 

(d) By the side of this party, formed by those who were expelled 
from the Parti Radical el Radical Socialiste in 1924 for voting with 
the bloc national, is the Gauche Radical. It is opportunist, swaying 
now Right now Left, and can be described as Centre Left. But a 
group of some fifty votes which sway here and there in a Chamber 
in which there are so many groups is very important, and dangerous 
to the stability of government.^ 

Squarely in the Liberal ranks is the Parti Radical et Radical Soei- 
aUste? It is impiously anti-clerical, supports the policy of uniform smd 
secular public education and generous scholarship schemes, is genuinely 
concerned to secure international peace, and unites a theory of private 
property with State activity for the benefit of the poor and helplfn^ 
It insists at once upon freedom and efficient administrative organi- 
zation. Its theorists and leaders have been Jules Simon, Gambetta, 
Clemenceau and Camille Pelletan,* Bouisson and Edouard Herriot. 


^ Of. Pnvat, op. cit., p- 266 : ‘ The gauchu radiealf, where indieoii^ine is the taw, 
was astonished that its president, M. Dani^Iou, otherwise a charming and a snbtle 
strategist, did not convoke it to ask aothorization to take a portfolio. 

' U. the outline of its history and organisation in Maurice, Lt Parti kadical (1929) ; 
for an earlier period, Charpentier, Le parti radical a radicat-mialitte d traven m- 
congri). Cf, also Maroellin, Voyoffe aviour dr, la Chambre de Mai, 1924. 

» There is a short biography of him by Tony R4yiIIon, 1930, 
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Strong enough to urge, if not entirely to dominate, policy, since 1898, 
it added to the statute book, in successive years, tiie law on 
associations (1901), reduction of military service (1905), separation 
of Church and State (1905), workers’ pensions (1910), and income 
tax (1917). The spirit of the party is to-day well-characterized by 
Herriot, who, in a recent volume,’^ indicates the sources of modem 
policy : the scientific attitude, unwillingness to be bound by non- 
evolving formulae, the hatred of oppression, which was especially 
awakened by the Dreyfus case, social helpfulness of the State 
without bureaucratic routinization. Herriot’s own words explain the 
party’s difference from its Socialist neighbours on the Extreme 
Left. ‘ Is it possible to give to man his power of development, that 
which remains, according to us, the essential task of politics, if you 
refuse to him, in any object, and in particular in that which he has 
created, that right of property which, after all, given the brevity of 
life, can never be other than a right of use ? ’ And yet, ‘ radical 
socialists admit and proclaim the necessity of collective property for 
the profit of the communes or the State, co-operative societies or 
trade unions.’ * 

Between this Party and the Socialist's, is the Parli Republicain 
Socialisfe,* more usually with the Radicals than the Socialists. How- 
ever not all the members of the Republican Socialist group in the 
chamber belong to the electoral organization. Some of them have 
voted with the bloc national. The principal leader is Painl6v6, who 
seeks a permanent alliance between all the Left groups excepting the 
ClommuniBts. 

'We arrive at the Socialist and Communist Parties. In the Chamber 
of 1928 there wore 100 Socialists belonging to the Parti Socialiste, 
Section fran^ise de V Internationale ouvriere.* Neither the group nor 
the party comprises all the Sociali.st representation, for the group 
has certain affinities with some Radicals and some Republican Socialists. 
Moreover, there are socialist organizations and constituencies inde- 
pendent of the main body. The present situation is the result of a 
long evolution of doctrine and organization, the year 1905 constituting 
a focal point. In that year the various lines of evolution joined in 
a single organization : the indigenous tendencies of class-conscious 

' Pourquoi je <um radicaU tocialutc, lfl28. 

' Ibid., pp. 54-5. Of. also p. 61 ; ‘I therefore maintain the programme which, 
wliile lealizbig to the maximum possible equality and justice, give to man- 
hind, in all ita aspects, its maximum of power, of creative force and liberty, instead 
of posing absolute formultr only to empty them, in the resuit, of a part of thmr con- 
tents. I avoid every dognm. I shall pronoum-e myself, for example, in favour of 
natianalization of railways, realized without a sfiiiit of bureaucracy, by the con- 
stitution of an organism composed of railway users, the personnel, the repteaenteiaves 
of general interests and those of the State.’ 

* Its luine as a public organization isthc^iUiViilios nationale du purti rtpiMieain 
toeidtitte. 

* Hence the usual abbreviation ; S.F.I.U. 
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decentralization and self-aid in co-operative societies and producer’s 
syndicates of Proudhon,^ the revolutionary communism of Blanqui 
(drawing inspiration from Babeuf of the Great Revolution),* the 
parliamentary State socialism of Louis Blanc,® and the foreign but 
preponderant force of Marxism, through Jules Gucsde and Paul 
Lafargue.® These tendencies had till then divided and wasted socialist 
efforts in a scries of bitter animosities. The ‘ reformism ’ of Louis 
Blanc found its champion and developer in Jean Jaures.® The new 
party, called the Parti socialiste unifies accepted the basis of the revolu- 
tionary class-war, with the ultimate aim of a ‘ collectivist society ’, 
but of immediate reforms, and of non-co-operation with other groups 
in Parliament.* Its electoral doctrines were not always so intransigent, 
its tactics often admitted transient alliances with bourgeois groups, 
its party discipline was severe. As in all other countries, so in France, 
the War disrupted the Socialisis, and the Bolshevist Revolution set 
a seal upon the disruption. In 1920 at the National Congress of 
Tours a minority of the party formed the S.F.I.O., with a doctrine and 
tactics similar to the British Labour Party and the German Social 
Democratic Party, the rest joined the Third (Moscow) International 
and formed the Communist Party (S.F.I.C. or Section frarifaise de VI n- 
temational Communigte). Since then other sc-issions have occurred: in 
1923 the Union Sodaliste-Communiste, a small group, standing between 
the S.F.I.O. and the Communists, and moving towards the former. 
There is also a small group of socialists on the Right of the S.F.I.O. 
The leaders of the S.F.I.O. have acquired a Eurojwan reputation ; 
L6on Blum, Renaudel, Paul-Boncour, Longuet ; so also of the Com- 
munist Party, Marcel Cachin and Rappaport. The former lias a 
territorial organization, the latter organizes on the basis of factories 
and workshops, and is more centralized and exclusive. In 1924 the 
S.F.I.O. made an electoral pact, the Cartel des Gauches, with the 
Radical-Socialists against the electoral arrangements of the Right ; 
the Communist Party, although urged by Moscow to make a ‘ united 
front ’ with other Socialists against the Right, could not reach a 
complete agreement with the bloc. Broadly, the Socialist Party is 
supported by the reformist trade unions grouped in the Confederalioti, 
Generale du Travail, the Communist Party by the CemfedmUion 
Generale du Travail Unitaire, formed in 1922, affiliated to the Red 
Trade Union Internationale. 

* Cf. Introduction to the new edition of Pruudhoire works (published Bivi^ro. 
Paris, 1930), I. 

* Cf. Voi. VI, HitUnre dea jmlia potitiyiiia aurialialia ni France, Lea Blanquiatea, 
by Da Costa. 

* Cf. Paul Louis, Jliatoire du Socialiame m Franre, C'haiiH. and 0 (1926). 

* Cf. Zeva&i, Lea Gueadialea. 

‘ Cf. Rappaport, Jean Jaurea. 

* Cf. Zeva6s, Le Parti aocialiale de 1904 a 1923 ; ond for the most reuent liistory, 
tho various party manuals. 
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Throughout the Socialist movement in France, however, whether 
the moderate or communist, there still vibrate a spirit and doctrines 
peculiar to the French, while other countries only reflect the original 
fire — syndicalism.! Syndicalism swept France like a hurricane from 
about 1900. It had many constituent elements ; its energy came 
from belief in the class-war and the righteousness of violence based 
upon the experience that the propertied classes used Parliamentary 
institutions to maintain their despotism over the workers and to 
obscure the real intentions of their rule ; materialism was allied with 
a sense of coi^iorati* loyalty in placing faith, not in the centralized 
democratic State, but in the self-government of the trade unions or 
the producers’ organizations. Through these, directly, owning their 
capital, and organizing themselves, a new world would come into 
being — the socialized world in which each worker would have a dynamic 
creative opportunity, and not a static job under the orders of a capit- 
alistic middleman. The parliamentary leaders had betrayed the 
workers, elections were campaigns of fraud, the bureaucracy stultified 
the elan vital of the generative forces of labour. What then ? The 
producers’ associations must prepare the way for their emancipation 
by maintaining the class-war continuously by sabotage and the 
general strike ; the details of the future did not matter, (all prophecies 
of dynamic value were largely myths) but, broadly, there would be 
a society in which ownership and management were decentralized 
into great iudu.strial corporations. This spirit i.s still with the 
French socialist thinkers more than it is with those of other 
countries. 

The various groups and parties are supported by ancillary organ- 
izations, intellectual, ijropagandist, the representative bo<\ies of 
economic interests. They provide money, speakers, tracts, placards 
for candidates of whom they approve, and furnish reports on economic 
and social problems. But the candidates or groups they support 
have no obligation towards them, and they are not the responsible 
organizations. In the following table we group them, as near as 
can be, under the groups they support, but may add that in the pro- 
grammes and declarations of these groups there is not seldom an 
unveiled contempt for groups and parliaments. The ordinary deputy 
is to them a being to be despised for his ignorance, shiftiness and 
inability to create a ‘ sound ’ public opinion. ‘ Above all parties ! ’ 
they say. 

^ Cf. HuinU*rt, Lt Moiivemmi Lf MouvfMfnt Syndical; 

Guy-Grand, L( ProcfK df Ui DenntcratU; Philom/ihic Nyiirfirniwip, and Le ConfiU 
den Idies ; cf. the works of Georges Sord, aud such a typical expression as Mer, Syn- 
dkalMme dM FonttionnaireSf 1930. 
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Two other subjects deserve some attention: the bioes founded 
since 1919, and the nature of group organization in general. The first 
is treated, more appropriately, in the chapter on the French Cabinet 
Sjrstem. The second, the nature of group organization, can be analysed 
here. The groups are the parliamentary form of the party. They 
do not include all the members of the electoral organizations : some of 
these, while being members of the party for electoral purposes, run 
upon programmes of their own, with names fabricated by themselves 
and their local committees. 

R ( ‘eiitre L 
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Nor do the neare.st relatetl groups include only members who were 
connected by policy and tactics during the election. A group may 
be newly formed out of units provided by the election, by a concen- 
tration of secessionists, or well-known groups may receive the accession 
of ‘ fioating ’ members. When a Cabinet is to be formed the leaders 
of the groups sometimes accept portfolios only after formal engage- 
ments as to policy and after consultation, and a majority vote of 

* Some members of all Oroupa, except the Sooialiste and Communists, hare 
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Uie group ; * Bometimes they enter into Cabinets which are for 
removed from their own group.® Whatever they do, they do not 
And cannot bind their group to consistent support.* Some of the 
well-known Parliamentary leaders belong to no group at all, and are 
only defined by their general personal character and history,* and 
others, like Poincare, are above all groups, and move Right or Left 
as the occasion demands.* In 1922 Tardieu refused to enter the Poin- 
carfi Cabinet ; in 1924 he was unseated partly through Poincare’s 
efiorts ; in 1926 he entered the Poincar6 Cabinet. This situation is 
only occasionally deplored, and then mainly by academic writers : 
it is customary that leaders shall not be followed, and that the follow- 
ing shall be deserted by the leaders, and even when the policy pleases 
the man may be hated, like Andre Tardieu by the radical socialists. 
An extraordinary state of jealousy and destructiveness is therefore 
generated, which leads to further seces.sions and new groups and 
undermines ministries. The sense that the individual constituency 
is sovereign and that the Deputy partakes of this sovereignty is still 
extraordinarily strong : and permanently saps the tendency towards 
organization.* Further, ‘ in France where political situations were 
always unstable, the lowlie.st may one day command his former 

^ThuK M. Dalndicr. a kwItT of the Sadteal-Soi lalmtai, wan not su|>)>orte>l in 
his attempt to form a Cabinet in l!)28. fie failed lierau^o the Socialuti* nduiod 
to co-operate. Yet ho was prciared to accept the portfolio of the Interior in a 
ministry composed of more eoniervative politiciane. 

• Privat, op. cit., |i. KW. The ela'fsie ease of .M. Duhief. sent by the RadiealH to 
M. Ronvier who waN forming a ministri, to declare their non-co-operation. "A 
portfolio softened them.’ Two other meeM-ngers wore bent ; both were charmed by 
the same means. 

’ In Norember, eleven memliers of the Gauchr Hadifair wore induced to 

help the Right to upHct the Ilriand Cabmet lieeauKe ita foreign [lolioy sei'mod to 
lie weakening against Germany. C’f. also the division lint publiebed in [,r Trmp*, 
20 December 1030, on the vote of eonlideiin* in the .Steeg Cabinet. Here the Gauche 
Badicale divided into 24 in favour and IK againat, K abstained, and 1 abaent. 
Of 22 Independents of the Left 13 voted in favour and t> againat. As many as 40 
other ‘ independenta ’ voteil aquinat. 

• Thus Tardieu and I’icrn- Laval 

‘Of. hia entry into the llernot Cabinet of July. 1020. These two men were on 
opposite sides in the election of 1924. 

• Cf. Jacques, Les Partis Politiqitrs, 35 ; Privet, op. eit., 53 : ‘ The Repubhe knows 
men and not groups. The Ide of the country cannot lie autiordinatod to the decisions 
of irresponsible people. The electors are not divided into those of the first and the 
second zones. They do not appoint their pretended high courts. They have sent 
representatives to the Chamlier and not to committees. The tatter have no mandah-.’ 
Siegfried, Tableau des jartis polUiquKS, p. 209 if. : ‘ Because the peo^o wishes to lie 
everything, or at least to afBrm its sovereignty, the elected, hia delegate, becomes the 
keystone of the w'hole system : therefore the supremacy of the deputy, the creation 
of universal suffrage . . . one must cozisider the deputy as the central figure of 
the regime. His true strength is, that, alone in the Itopublie, he bolds a direct dele- 
gation of sovereignty. Now, with the single-member constituency, the true French 
elmtoral method, the meinber owes nothing at aU to his party, which has not made 
him and cannot unmake him. . . . Thus, the system reposi*s on a local basis, upon 
a pol}rarcby of constituencies, where the deputy does not receive all his significance 
unless he himself is a local man, the plenipotentiary of the eunstitueney at Paris.’ 
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chief. It is better not to disdain any one because suddenly a name 
will issue from the lottery of life. Members of parliament treat each 
other in a spirit of equality because they are penetrated by this 
truth.’ ' 

It has been argued very rogently and brilliantly by a recent and 
renowned critic that the politics of ‘ interests by which is mainly 
meant economic interests, does not pay in France, since people are 
more concerned with persons and the general principles of the social 
order. This, according to Siegfried, is partly a racial product and 
partly the result of France’s economic condition. Hence the parties 
do not organize on opposed interests, but as general spiritual ten- 
dencies. This does, in fact, mark off France strongly from Germany 
and the U.S.A. Yet it is undeniable that the economic element 
enters here very strongly also : it gives the groups territorial strong- 
holds, divides capital and labour, secures monetary and propagandist 
support ; it has been shown in battles over taxation, protection, 
and even the apparent freedom from economic obsession is a product 
of economic satiation. Yet no one can regard French civilization 
at all closely without realizing that the French are less interested in 
economic welfare than in other things : intellectual veracity and 
logic, rhetoric whether in the theatre or the forum, the sensational in 
the same places, family life of extraordinary solidarity, discipline and 
tenderness. They do not wish for general rules imposable by a 
collective authority. Hence the groups need not organize or dis- 
cipline thcms<‘lvea ; they need deliver little more than passionate 
speeches in defence of liberty or of French unity and security. Since 
that is so their doctrines are not registered and given a rigid and 
permanent value ; hence it is so difficult to draw lines of demarcation 
between the groups which stand close to each other, that even the 
closest professional students of French political life contradict them- 
selves on different pages of their works. 

One other point of importance. There is some resemblance and 
connexion between the Groups of the Chamber and the Groups of 
the Senate, but no unifying and organic association between them. 
There is a Socialist Group which is the true senatorial wing of the 
Socialist Party ; there is a Conservative Group (of the Right) com- 
posed almost entirely of aristocrats ; the intermediate groups are 
weakly affiliated to those of the Chamber ; the largest (146 members 
in 1927) is the Groupe de la Gauche Democratique, Radicale et Radical 
Socialiste, w'hich corresponds to the Radical and Radical Socialist 
Group in the Chamber, but with a bias towards the Centre rather 
than the Left ; the Gauche Republicaine (22) corresponds to the 
moderate Conservatives of the Alliance Democriatique electoral organi- 
zation and group in the Chamber ; the other two groups, Union 

* IVivat, 7(1. 
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D4mooratiqae et Badicale (30) and Union Bepublicaine (84), 
aie very definitely on the Big^t. There are occasional personal 
oonnezionB Trith the electoral parties and Chamber groups, rather 
than wholesale and permanent identity. This is due to the indepen- 
dent status of the Senate and its method of election (which we explain 
in a later chapter) as well as to the generally weak organization of 
parties in France. This has important efiects, for party organization 
cam go far to mitigate the constitutional independence of a second 
Chamber ; in France it does this only in the smallest degree. 


CONCLUDING CONSIDERATIONS 


Thus parties are the power behind the throne. Whatever the 
form of the state, parties govern by directing the energy which moves 
the machinery ; and their peculiar power is that in their absence the 
fires would run too low for activity, or the wheels would obstruct each 
other instead of working smoothly in their appointed positions and 
functions. About twenty years ago an American statesman ^ referred 
to parties as the ‘ invisible government and contrasted the institutions 
and activities expressly permitted by the constitution with the real 
sources of power. Such a contrast was, and still is, much more 
emphatic in the U.S.A. than it is in Europe. Since the time when 
the term was invented, party government has, as it were, legitimized 
itself. It has not entirely come into the open ; not all its members, 
its plans and thoughts, arc public. Nor can they be, any more than in 
any other institution of human society. But that is a product of the 
civilization in which such institutions function. The things which are 
taboo, but necessary, do not die ; they live a hidden, though per- 
fectly effective, existence, just as the repressed libido of the individual 
either hides in the unconscious, or is converted into seemingly inex- 
plicable qualities of behaviour, which is only a form of hiding. Every 
human motive has an ugly aspect until it has been dressed in the mantle 
of philanthropy ; open the door of the dressing-room and the illusion 
is destroyed. Party has ceased to be the invisible government, and 
has become not only the visible, but the acknowledged, government in 
democracies. Already it begins to find its place in statutes and written 
constitutions, and, in the only example of a democratic unwritten 
constitution, the British, the acknowledged part played by party is 
^rmous. When we shall have penetrated into the secrets of Par- 
liaments and Cabinets, Presidents, Kings and Departments of State, 


* 1 . the Inviribk aovernmott ’ (addnas before 

the N.Y. CoMdtutional Convention, 30 Ang. 1016); ‘ From the days ol FVmton and 
CanUing and Arthur and Cornell and Platt, from the days of Dartd B. HUl, down 
to ^ present tune, the governmont of the state has presented two different lines of 
^vity, ^ of t^ oonstitnti^l and statutory offioers of the state, and the other 
of tM party leader^hey call them party bosses. They sail the system— I don’t 
““ ““ they oaU 
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we shall have good cause to underline, and underline again, this 
judgement founded as yet only upon the Party’s electoral activities. 

* For we have seen that without Party the electorate would be ^ 
‘ atomized as it was intended to be, in the vague speculations of the 
school of Rousseau. To-day it would not be split into millions of 
personal fragments, but into groups and congregations: wherever 
there is an associated activity of man there is conscious organization. 
Without Party there would be but Churches, Trade Unions, Employers’ 
and Professional Associations, Schools, and Universities, various Irinda 
of consumers’ associations, states in a federation, and municipalities 
— ^in short, all the organized human fellowship-bands, seeking for all 
and for themselves that which their own ethic dictates. Modem 
Political Parties, not all in the same measure, but all in some measure, 
absorb the members of these associations into their larger and wider 
fellowship. They act with an interest in, and a doctrine of, the State. 
The hard and fast line between them and a smaller group is not to 
be found ; we can only say that while political parties are built with 
the essential purpose of capturing the power of the State or of influ- 
encing the parties large enough to obtain it, other groups, like a 
teachers’ or miners’ association, have purposes which are ends in 
themselves, though these may, and often do, come into contact with 
political parties, and need political support to grow or defend them- 
selves. They cut across these groups, include them, marshal them, 
and form wider fellowships, seeking the solution of problems which 
arise altogether, or in part, outside these lesser groups, problems which 
may arise out of the relations between them, and which concern not 
only those immediately afiected, but others away beyond, who may 
be aflected thereby. 

By degrees, which, to the ordinary citizen, were imperceptible, 
these nation-wide fellowships have come into being and organized 
themselves with a gigantic and complex apparatus. They possess 
buildings and newspapers, printing-presses and advertising experts, 
songs and slogans, heroes and martyrs, money and speakers, officials 
and prophets, feast-days and fast-days ; like all religions, they disrupt 
families and ostracize heretics, and among their agencies of discipline 
and subordination are the novitiate and penance. They bear many 
resemblances to the churches militant, but their eyes and minds are 
directed more immediately to the Legislature and the Departments of 
State, for there lies the power and the glory. 

It is apparent already, and the next chapter will more abundantly 
show, that in our own day political parties have partially usurped the 
power of the Legislature. They make policies, create platforms, obtain 
seats in Parliament : and if they attain a majority the platforms tend 
to become laws. No sooner, in fact, did party organization in England 
suffer the change connected with ^hnadhorst, Chamberlain and the 
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Biimingliam caucus, tlum people already coined the term a ‘ Parlia- 
ment outside Parliament The chiefs of the parties did not remain 
idle until the House of Commons met, but went to the electorate, with' 
their proposals. The elder statesmen, among whom we may include 
Queen Victoria, were much excited. The election of 1874 first wit- 
nessed this practice on a really important scale.' 

The facts are patent ; the phenomenon appears in its least qualified 
form where the two-party system exists, with real differences between 
them, and this is in England. 

In other countries it is modified by the multiplicity of parties which 
must make Parliamentary coalitions before their legislative work can 
be effected ; in the U.S.A. there is the interference of the Congressional 
obstacles caused by the separation of powers. But, though in a different 
measure in different countries, the jmwer more and more departs to 
Parties.® So far has this process gone that the English system has 
been deliberately characterixed as ‘ plebiseitical To the question 
why has the House of Commons ceased to be a deliberative assembly, 
the answer was given by Lonl Robert Cecil : ^ 

■ Lord Shaftesbury, the stiff-neekeil jitulantlirt^pist, wrote : ‘ It w a new thing 
and a very serious thing to see a l*nnie Minister "mi the stump". Siindy there 
is some little due to dignity of position ' (Hodder, Ilf, Mil). 

Solbome, then Lord Chancellor in Gladstiaie’s Cabinet, wrote afterwanls that 
‘ an electionccnng aildrcss from the i’.M. pro]Hmndmg by antu iimtiija (my italies — 
Memoriet Pfrmnal and Political, I, .‘1.1(1) a jiopular budget, was a dangerous as well 
as a new thing'. Olndstone, with his marvellous nose for tlio politieal weather, 
said (1880, to l.s)rd Kosebery) : ' What is outside J’urhameiit seems to me to lx‘ fast 
mounting, nay to have already mounted, to an Jinportanee much exceeding what 
is inside.’ Lord llartinglon expiessed the change emphatieally : ‘ But undoubtedly 
it is the fact that, durmg the lust two or thne bcsmiohm, eoniimratively little interest 
was taken in the debates in Parliament. Is nut the eaiisi' to he sought for in this, 
that the nation is beginning to feel that Parliament bus eeased practically to control 
tho issue of our policy ? Lung experience— the exjK-rienee of five years -has proved 
that tho Government has only to decide and to net, and that it is alisolutely certain 
that whatever decision or action the government resolves upon will Ix' eunlirmed 
by the present House of Parliament ’ (Speech at Manchester, 24 Oct. 1879 (Time*)). 

Jephson, * The Platform ' (first pub. 1892) was the first large (though discursive) 
work written upon this question. 

• For Germany, the subject is best treated by TriepcI. in his essay. Die Staale- 
verfatsung vnd die polUiechen Parteien (1930), cf. p. 18: ' The constantly increasing 
strength of the democratic idea has narrowed ami finally almost destroyed the inde- 
pendence of Parliament, the originality of its resolutions bom in consultation and 
debate, the independence of the members of cxtra-jiarliameniary influeneeB, the 
freedom from sutordination by tho Group. Party oigaiiizatiuii attacks parliamen- 
tarism from outside and inside. It subjugates the electors and drives them more 
and more into its net. It subjugates parliamentary procedure in all its stages and 
directions. The connexion between tho extra-parliamentary parties comprising 
Districts and States and their parliamentary exponente, the Groups, becomes ever 
closer. Tho resolution of the parliaments are prepared by consultation and votes 
in the Groups. Discussion in the Assembly, even in its Committees, becomes on 
empty form. Farliamentaiy resolutions are, if I’arliament has an homogeneous 
majority, a party resolution ; if the parties are small a party compromise,’ eto., eto. 

• TUb was no mere phrase to describe a transient event, but the logical conclusion 
of a long and close discussion of Parliamentary prueedure. 

• Select Committee on House of Commons (l^oodnre) Kvidonce, n. 60. Q 019-24 

(378, 1911). • 1- . w 
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* I should say that if you really looked into the real principle of our con- 
stitution now, it is purely plobisoitical, that you have really a plebiscite by which 
a particular man is selected as Prime Minister, ho then selects his Ministry 
himself, and it is pretty much what ho likes, subject to what affects the rule 
that he has to consider — namely, that he must not do anything that is very 
unpopular.’ 


There, indeed, is the creator of policy, the energizing and dynamic , 
organ of Parliamentary government. There the issues are raised, 
defined, brought before the people and discussed, once more defined 
and brought to Parliament where occurs the final process of distillation 
and discussion. But the full meaning of this process is to be under- 
stood only after analysis of the function of Parliaments. Let it not , 


be forgotten th<at while Parliament's part is discussion, the Party’s 


role is decision. 


Indeed, the phenomenon of party government is, if we regard it 
at a distance, really remarkable. Does it not need an extraordinary 
restraint upon human passions to permit, as part of the ordinary 
machinery of government, an orgamzed opposition to undermine the 
government of the day, to enter upon weeks, nay years, of demagogy 
and militant electoral tactics, to excite the people, and return, perhaps, 
with the power of reversing former decisions, and in England, even to 
amend the basic institutions 1 It sounds, and in other days would 
hav'e been judged, like treason, disruption, revolution, a battering at 
the foundations of the State.' It would have been met with executions, 
proscription, the suppression of freeilom of opinion, and open violence. 
The change in manners in the Western world is immense, for though 
not every kind of tactics is allowed, the laws, written and unwritten, 
regulating them are equally binding on all the combatants and they are 
severe, considering the rather untameablc disposition of man.® Not 
all countries which adopted Parliamentarianism were able to create 
and maintain these rules of electoral self-control. In some, as for 


example in Italy, parliamentary and electoral tactics were singularly 
corrupt, victory, impure and simple, being the paramount consideration, 
victory for office the next consideration, and victory for policy the 
last. It was as though the morals of the Prince had been pawned 
with the Parties, and the difference between one age and another 
simply an affair of the one or the many, the Court or the Caucus. 
Nor has that country, under Mussolini, nor Russia under the Bolsheviks, 
yet been able to admit that an opposition party or parties should be 
allowed to live and win whatever support among the people they are 
able. 


‘ Thus in the discussions oi ‘ fsciion ’ m Kohngbroke, Dimertalion upon Partitt, 
and in Housseau. 

* On the theory of party differences as an immediate issue of biological char- 
artoristics, see the literature reviewed in Koellreutter. Dii pobtiuthi Parteim in 
Modrraen Stoat. 
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DemoGralafi govenunent will not stand or &11, it is not ^ioient 
or inefficient, in the measure of Parliament’s qualities : it rests, in its 
hopes and doubts, upon the party system. There is the political 
centre of gravity.^’ If the parties are divided upon sincere issues, 
fully conscious of their public duty as of their public power, equipped 
with the ezpertness which tempers desire with possibility, and if they 
conduct their campaigns with restraint, making the commonweal, and 
not victory, the standard of their rhetoric and militancy, then we may 
hope for not only the continuance of democratic government, but for 
its improvement. If the divisions among men correspond to merely 
personal, factional or sectional disputes, and, further, cannot be amic* 
ably assembled in parties not confusing to the electorate, if desire 
for complete victory wrecks temperateness, and passion blinds to 
truth, if the men who form the organizations are not considerate and 
patient in their research and pursuit of policies, and do not establish 
a permanent and generous reciprocity m matters electoral, if they 
cannot rise above the level of catchwords, office for office sake, and 
narrow-minded belligerency of phrase and tactics, — in that measure 
not only is democracy despised by those who are the victims of party 
tactics, but a rot enters the vitals of the actors themselves. 
This is the testing-time of democracy : and this means the testing-time 
of political parties. The countries which can pass the test are remark- 
ably few, but one good is that the problems are being perceived. A 
tremendous distance has been travelled if we can say that to-day a 
party is not deemed to be fighting outside the State against the State, 
but inside the State against the government. Where this is denied, 
party government, and with it democratic government, at once ceases.^ 

The remarkable thing is, as we have already mentioned, that there 
are so few parties, even in the countries where there are so many. 
Why are there not more ? Any singularity of view is, by hypothesis, 
held by a small number, and a small number cannot, by itself, and 
independent of the aid of any large party, cany through its policy. 
It cannot, as we shall show abundantly in a later chapter, even obtain 
sufficient time to state its case in the representative assembly, so great 
is the amount of business, even the routine, of the modem state. The 
priority and the substance of parliamentary discussion is necessarily 
settled by the larger parties. The protestant then has the ehoiee, 
either to maintain his principle and be forced into conscious political 
impotence, or to swallow his doubts and take them inside that party 
which is, otherwise, most favourable to his policy. From the outside 

* Cf. the ducunions in Merriam, The Ameria^n Party Hyetem ; and LowbU, 
PubUe Opirtion and Popular Oommmmt, at. KoeUreutter, Die poliUiehen Parieien 
in Modemen Stoat. 

• The heat example is the condition oi German parties before the War when every 
noo-goremmental party was described as ValerUmdtloe. Cf. Biilow, Imperial. Oer. 
many. Now, of course, both Italian and Russian rigimes hold the same view. 
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the heterodox has rarely a chance of success : once inside the party he 
may, perhaps, barter his counsel, support and services for a recognition 
of his own demands. This practice has been commonest in England, 
and has gone to swell the chorus of Continental opinion that the English- 
man is h 37 )ocritical. But in fact the Englishman is devoted to results 
in terms of action, not the satisfaction of knowing that he is con- 
sistently supporting an entirely hopeless principle for its own sake. 
Even on the Continent compromise must be and is practised, for, in fact, 
men want government to continue, whether a majority is found or not. 
Principle, some might call it philosophic idiosyncrasy, is, however, not 
so easily sacrificed here to the necessary unity which preludes power. 
Another cause of the fewness of parties is the method of election, which 
by splitting up the country into constituencies, necessarily splits up 
the supporters of the small groups as well as of the big parties. This 
dispersal of the votes leads in the single-member constituency system 
to a loss, perhaps, of any representation : unless all the voters are 
sufficiently concentrated in one or more constituencies. Proportional 
Representation, as we shall see, keeps them alive : but even so the 
hopelessness of a small minority encourages adhesion to some larger 
entity. Though dissentients may be condemned to political exile, 
because of the tremendous difficulties m building a new party, this is, 
however, no justification for not clearly avowing opinions honestly 
held, nor any justification for the cowardice of not going into the 
wilderness to attempt the formation of a new party. For what will 
be gained in office, power and half-measures or promises, will be lost 
in the possible efiect upon opinion, whose stren^h can, after all, not 
be really gauged until one has staked one’s career upon its exploration. 
Too often life is killed by office. 

Can democratic government exist without party government ? 
Such a wish is often expressed ; for it is part of the nature of the party '' 
system that able men shall be in the party of the ‘ outs ’ and that 
among the ‘ ins ’ there shall be some less capable by comparison. 
The sensitive, also, despair of the trickery, intrigue, bad faith, and 
systematic lying which are essential parts of party warfare.^ The* 
answer is obvious : only when there is unanimity among aU citizens 
upon all problems. Even dictatorships are troubled by the latency 
of opposition parties. Once in a century a situation arises when 
parties cease to exist : when the required basis of unanimity arises : 
in a war, where, without the concentration of all forces, nations are in 
danger of being conquered by a foreign foe. Then, as in 1914, there 
is established a ‘ Union Saeree ’, a ‘ coalition ’, or ‘ Burgerfrieden ’. 
For, in the beginning, is one’s soil and nation : without this, party 

> Oocp Bays : ‘ The constantly leourrent dream o{ tlie popular thinker is the 
great Unity Party, the party at sound and upright men ; a party which would have 
only one mfeot — ^that oi behig a party and oei^ political.’ — Grundtagm, p. 23. 

40 
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differences cease to be free, and the struggle is converted into one 
against tbe external enemy. The affinities between the parties of 
different countries are forgotten : and their nationality is fought for as 
tho field in which their principles may have effect. But even the 
example of the War shows how difficult unanimity is for any length of 
time. Within a few months of the outbreak began disputes relating 
to war aims and the prospects of peace. Nor did the struggle between 
rich and poor come to an end. It was even intensified by their unequal 
burdens. Once grant the general right to dissent, and both the nature 
of man and his environment must continue to produce parties. 

So important has the W’ork of parties become in the education of 
the electorate, the marshalling of voters, the preparation of policy, 
that various suggestions have been made that they be subsidized by 
the State in order to prevent them from drawing funds from doubtful 
Bcurces. In America, where the Party machine is most heavily 
burdened, this demand is naturally most frequent. ^ 

Each Party has its own Dictionary. It is a necessary conse- 
quence of party government that the same language used by different 
parties be charged with a different meaning. It is impossible for .such 
different minds to be at one in the use of the same word ; all the bias 
of mind and party is carried into speech. Thus : incompetence, 
means doing too capably what we do not like ; then capitalist, first, 
a rich man giving employment to those who would otherwise starve, 
and again, an exploiter of labour, living not by work, but by unearned 
income sucked from the blood of wage-slaves ; next, constitutional is 
Me, and whatever I care to do, while Uncon.stitutional is everything 
my opponent attempts. To some, patriotism is obedience to the 
existent authority and social system ; to others it implies destruction 
of the status quo in order to reform. Taxation is confiscation ; indeed, 

» m 1907 President Kooscvelt KUjas-ited that e(mt!ie.s, should (imtide an ajipro. 
priation for the proper and legitimate exjs'iiMes ol eai h o£ tJu* great national parties 
. . .’ (Congreitaionttl Srrorrl, ,3 Uee. 1907). This proposal was not well received, Init 
in 1910 Colorado adopted a law providing that tlio chainimn tif each pulilieal jiarty 
should receive from the public money M e. for eueh vole east at the previous elwtinn 
for the nominee for governor of that jiohtiral party. . . . This statuto was held 
to be uncimstitutional (1911, McDonald r. Valligau). tltlier states, notably Florida, 
North Uakota and Oregon, have experimented with an oiTicial hulletm in which 
the prmciples of all parties are expoun<U.a. Xlie Oregon law of 1908 provided that 
TO dollars por page should bo the charge for insertions in the ‘ puhlieity pamphlet’; 
the maximum allowance of space being two pages for an indeiiendent candidate and 
‘“.'■’'y- "P- PP- 61»-1«; Sikes, op. oit., 

pp. 249, 260 : If the votes the canihdates nveived in the previous election should 
be used as a basis, this sehome would give added support to the party in power, and 
there wonld be little chance for the development of a new party. If the lump should 
bo granted to each parly entering the campaign, an inducement would thmbv bo 
offered for the organization of all sorts of political faddists. . . .’ 

In 19TO Biyon urged the Pemocratio convention to advocate a Federal bulletin 
under the fair and egnitable control of the two leading parties ’ . This pro- 
lyl had been made in a somewhat similar form by Mackayo in' Indepni^nt 
(1908), when commenting on President Koosevelt’s proposal (Sait, op cit p 614) 



OH. XV] CREEDS AND POLICIES OF MODERN PARTIES 627 

it is theft ; but appears again as the beneficial equalization of wealth 
and opportunity. ‘ A mandate from the electorate ’ is, to the victors, 
‘ we may do as we like ’, but to the vanquished, ‘ the country rejected 
the whole of your programme, and really elected us ! ’ ftoperty is 
the incentive to work and its sacred reward ; but many call it theft. 
One and the same Communist is a man who loves the people and seeks 
their good in equality and co-operation ; but the reverse of this medal 
reveals a murderer, a wanton destroyer of State, family and reUgion. 
His friend the Bolshevik is two different things, standing on the same 
spot at the same time ; namely, an exponent and practitioner of 
Marxian doctrine as applied to Russia, and a regicide, an international 
revolutionist, a cla.ss-warrior, a free-lovcr, and, to boot, a cannibal ! 
Traitors abound in liistory, and even to-day ; but some judge them 
to be rascals, who put themselves and others, especially foreigners, 
before their ‘ own ’ country, from ‘ unworthy ’ motives, while others 
set them in a noble light, as independent and disinterested critics. 
Anything that our opponents demand is sectional ; all that we pro- 
pound is national. The pacifist appears as a coward or a weakling, 
or as a hero, martyr, a friend of the human race. The People is 
variety itself : the mob ; the poor ; the' ignorant ; the dregs ; any- 
one outside ‘ our circle or none but those in it ; the others ; God ; 
political authority ; the 8tate. War is murder or the highest virtue ; 
self-sacrifice for an ideal, or defence of home and civilization. Im- 
perialism is a civilizing mission, or conquest and exploitation. 
Economy is spending much, but wisely, on the best for the greatest 
number : and, alternatively, the least public expenditure or, better 
still, none ; while extravagance is economy, or anything .spent (accord- 
ing to some) otherwise than on education ; or, (according to others) 
anything spent otherwise than on Police, Army and Navy. To the 
Government the closure of debate is the Allocation of Time, to the 
Opposition, it is the ‘ Gag ’. Electoral propaganda is both Education 
and Demagogcry, but which it is depends not on the thing in itself, 
but upon political opposition between the practitioner and the critic : 
when one party says it is ‘ seeing that the people get a square deal ’ 
by protracted debate, and ’ maintaining the rights of the minority ’, 
the other side calls this partisan ‘ obstruction '. Most arguments put 
by your opponents are merely to create party capital, but all of your 
own are actuated only by the public welfare. Finally, all parties are 
‘ Truly National ! ’ ’ 

So does mind collide with mind, end the one is pronounced right, 
the other wrong. But the political seienttst cannot give judgements of 

’ Jontsch, Die Parlti, Frankfurt, 1909 : ‘ It ia unfair (of German conditions) to 
decorate oneaolf witli line nauHte like liberal, iude}iendent, iirogrcssivo, national, 
conservative, king-faithful, kaiser-faithful, empire-faithful, state-supporting (Kmig- 
streu, Kaisertreu, reichstreii, itaatierhaliend) and thereby to denounce opponents as 
subversive or traitors or as servile or reactionary.’ 
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thin land. He ^1«»^ only to recognize that, apart from any ethical 
standard, men may difEer and all may be ri^t. That which gives 
human afiairs, and politics in particular, a tragic quality is t^ very 
fact ; that with all their strength and passions men contend with each 
other even unto murder, and yet they cannot utterly resist the urge 
which is inherent in them, nor can they ever be fuUy its master. They 
may intelligently comprehend the ideals of their opponents, but they 
can never /eel them ; they will never master and overcome that which 
seethes within them. Nor can they depersonalize themselves, and 
see their own driving impulses in a cold white light. Not brain alone 
directs our actions : that is a view long exploded by psychology, and 
now finds a place only in the doctrines of those in whom the intellect 
is one instinct overpowering the rest of their instincts ; we are swept 
idong by that almost inexplicable entity — the body-mind or the mind- 
body : what this entity receives is already strictly individual, for 
everything, sight, sound, touch, hearing, taste, nerves, muscles, 
endocrine glands, are congenitally individual ; so also, in their peculiar 
combination of weakness and strength, are these things in their 
response. We cannot make an exit from ourselves, and to live at all, 
we are obliged to assume that the self is at least as good as anybody 
else’a, and no one on earth can produce a system of graded virtues 
which is universally valid. Only in the remotest degree is there any 
unity, that is, in the degree fraught with least meaiung for human 
beings : men are united in God, or the Nickt-ldt of Fichte, or the elan 
vital of Bergson, or the Life Force of Shaw, but only through the 
members of the individual mind and body are their surging impulses 
felt and expressed. 

For the man of religion some are saved and others damned ; for the 
teacher some are ethically right and others wrong ; for the politician 
the world is divided into the righteous We and the wicked They. 
For if life is to be lived, it requires successful assertion ; self-belief 
springs eternal, and is fostered as realization demands it. But the 
scientist who seeks to understand, and not to govern, must be content 
with observation of the source of these differences. It is for him 
to say that all parties to a controversy are inspired, that what is con- 
sidered ugly, vicious and cruel by one side, is, for the other, all that 
it can know of the sublime, causing those who cherish it to experience 
here and now the delights which men have ascribed to Paradise, nmving 
them to a sacred nobility and self-sacrifice, to a happiness immeasur- 
able, when ventures are successful, and, in the days of adversity, to 
sorrow and longing of overwhelming poignancy. Where men can live 
in harmony, then, let us be thankful, but when they war against each 
other, in pmrties, nations, or by ‘ crime ’, let us understand first, and 
judge afterwords. 

Along these diverse channels men would move to the extreme 
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boandaries of tiheir faith were it not for the organized counter-action 
of parties. For men are impelled to a complete estabUdiment of their 
own Good, and even its forcible fixture upon others. Parties mutually 
check and control the militant extension of ideals. In this organized 
interplay of forces each learns the most important truth in politics, 
that in order to win one’s way to development, some part of the way, 
must be given up, either substantially, or in terms of time ; that it is 
possible to destroy every hope by insistence upon all. These organized 
bodies more easily find and hold to the terms of reciprocity than dis- 
persed, inarticulate persons. For they have the technical apparatus 
with which to accomplish this purpose, and they tend to acquire a 
sense of honour and self-respect ; that is, a sense that promises given 
and accepted must be fulfilled. 

* *«,*** * 

At this point we must pause in our analysis of party. We have 
been concerned with its function among the electorate, but were not 
able to dissociate that function from its parliamentary and executive 
functions. We knew at the outset that dissociation was impossible, 
and, in fact, without an appreciation of party activity within the con- 
text of the next two chapters, the treatment is vitally incomplete. 
But this only goes to show the wide grasp and energy and radical 
significance of political parties. Until we have completed that survey 
it is not worth while summing up the meaning of Representation in 
Representative Government. But when we have seen how parties 
function in Parliament and the Executive we shall be in a position to 
discuss that question, and to notice recent criticisms of Representation. 
At that stage also we can discuss with a much better appreciation of 
the real issues, the problem of Proportional Representation, the devices 
known as the Referendum, and the Initiative, the problem of the 
congestion of Parliamentary Assemblies. We pass, then, to analyse 
the composition and procedure of Parliamentary Assemblies. 
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PARLIAMENTS 

CHAPTER XVJ. PARIAASIENTS : GENERAL PROBLEMS 
CHAPTER XVII. SECONH CHAMBERS 

‘ political inatitution is a maclunr; the motive power is the national 
character. With that it rcata, whether the machine will benefit aooiety, or 
destroy it. Society in thia country is perplexed, almost paralysed ; in time 
it will move, and it will devise. How arc the elements of the nation to be 
blended again together ? In what spirit is that reorganization to take place ! ’ 
— Disroeu. 




CHAPTER XVI 

PARLIAMENTS; GENERAL PROBLEMS 

P A RLI AMENTS, * assemblies chosen as we have already described, 
meet to accomplish a variety of functions : to make laws, to 
control the executive, and to carry out a few judicial functions. 
In a former chapter we discussed the evolution and the present distri- 
bution of powers among the various branches of government, as also 
the nature of each, and we found that although there is no absolute 
separation of powers, there is a strongly-marked distinctiveness of 
function, that each institution is occupied with a mixture of functions, 
but that its central occupation is different in kind from that of its 
collaborators. That of Parliaments is to apply the presumed will of 
the people to the creation of laws and the superintendence of their 
administration. Their judicial power becomes of less and less import- 
ance, and nowadays is almost wholly exercised by extremely speckdized 
bodies. 

The Mandate of Parliament. The relationship between the 
will of the electorate and parliament has already been treated in some 
measure, but as we explained, that relationship must be viewed from 
the angle of parliament as well as from the angle of parties. The 
candidates have been nominated, they and the party have associated, 
they have duly become members of one or other of the assemblies ; 
what is their duty ? How far may they proceed ? What powers have 
they ? Are they now free agents to do absolutely as their own dis- 
cretion dictates ? Or must they seek instructions from those who 
elected them 1 These questions were raised as soon as parliaments 
began to meet on the express or implied assumption that they ‘ repre- 

* 1 use the term ‘ Parliaments ’ rather than either Representative or Legislative 
Assemblies, since ‘ representative ’ rather glosses over all questions about the nature 
of repivsciitation and pots such bodies as the British House of Lords, and nominated 
Second Chambers, like the Canadian Senate, in an anomalous position, while tiie 
assemblies in democratic countries do more than merely legislate or deliberate: 
they exercue in various degrees a control over the executive. The broadest term 
is, therefore, the best — ‘ Parliament ’, in the English usage (the House of Commons 
ami the House of Lords) ; ‘ Congress ’ in the American (the House of Representatives 
and the Senate) ; the ‘ Chambers ’ in the Etencb (the Chamber of Deputies and the 
S^te), uid ‘Popular Representative Body’ {Yolkaverlrttimg) in the Gterman (the 
Beich^ag and the Reichirat in the Empire) ; and in Prussia, the Lattdtag and the 
StoaUrai. 
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seated ’ some body coipoiate or area. They were raised, for example, 
ia relation to the tltats Generaux of France where it was accepted tiiat 
delegates could not think or act, faitte de charge spedale ^ ; they were 
raised in England in 1647 * in the Agreement of the People. They were 
raised in America with a special emphasis after the War of Indepen- 
dence.* The subject was fiercely discussed by the French Constituent 
Assembly,* and in England, the claims to parliamentary representation 
of the new and powerful commercial interests first forced a famous 
opinion from Burke, and next compelled a reform of parliament, and 
this, naturally, put the matter in a new light. The issue raised was, 
and is, that of the Mandate of the Member : is it imperative or is it 
discretional, and if discretional how far may discretion go ? In 
English terms it has resolved itself into the problem of Delegate as 
against Representative. The British Constitution offers no written 
guidance upon this, but where there are written constitutions (though 
not everywhere) a definite rule is laid down, which squares with Burke’s 
reading of the British Constitution in his own time and the general 
view rather vaguely held now by most members of parliament. The 
Organic Law on the Election of Deputies of France * says : ‘ All 
imperative mandates arc null and void ’ ; and that of Germany • says ; 

* Of. Picot, op. cit., V, 14.1 ff. 

* Cf. Gardiner, Constitutional Horumciiln, 3nl Eil., (Jxtord, 1900, pp. 368, 309 : 
‘ That the Representatives have, and shall be understood to have, the supreme trust 
in order to the preservation and Rovemment of the whole ; and that their power 
extend, without the consent or concurrenre of any other person or persons, to tho 
erecting and abolishing of Courts of Justice and public office',, and to the enacting, 
altering, repeabng and declaring of laws, and the highest and linal judgement, con- 
cerning all natural or civil things, but not concerning things spiritual or evangelical. 
Provided that, even in things natiual and civil, these si.t jwrticulars next following 
are, and shall lie, understood to be excepted and reserved from our Representatives. 
... (6) That no Representative may in any wise render up, or give, or take away, 
any of the foundations of common right, liberty, and safety contamed in this agree- 
ment, nor level men’s estates, destroy projierly, or make alt things common ; and 
that in all matters of such fundanientai eonrernmeiit, there shall be a liberty to 
particular members of tho said Representatives to enter their dissents from the major 
vote.’ 

t Tho revolutionaiy constitutionB had fpven great power to the legislative bodies, 
whilst restricting the scope of the executive. In the years immediately following 
1776, hostility to the increased powers assumed by legislators was manifested in 
various ways. It was claimed that liberty was thereby endangered, and tho con- 
stitutional and governmental equilibriiim disturbed. Jefferson was cited in con- 
nexion with Virginia where ‘ all the powers of Government result to the legislative 
body ' and ' 173 despots would surely be as oppressive as one ’. Cf. Morriam, A Uu- 
lory of Political Theoria,^. 110. Cf. also GettoU, i/Mlory o/ifmerican Poitiicai TAoiwAf 
(1928), pp. 136, U2, 143. 

* Pierre, I, 311, and Chap. XI, supra. 

t 30 Nov. 1876, Article 13. 

'Const., 1919, Art. 21. The Prussian constitution of 1919 has a similar artlale 
(10): ’Bepre^tatives vote according to thebr free conviction d^rmined only by 
npoid for national welfare ; they are not bound by orders or suggestions.’ Together 
with this. Art. 9 must be taken : ‘ The diet consists of representatives of the Prussian 
Nation. Representatives are representatives of the whole lution. . . .’ Cf. Austria, 
Const (1920), Art. 66 ; Czecho-Slovakia, Const. (1920), Arts. 22 and 23; and Swit- 
serlond, Con^ (1874), Art. 91. 
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‘ Members are representatives of tbe whole nation. They are subject 
to their conscience only and not bound by any instructions.’ But 
these are counsels of excellence rather than rules enforceable in the 
Courts, for no country has established practicable machinery for their 
enforcement. As regards Germany, it has been said that the rule 
belongs ‘ rather in a catechism than in a constitution Once only 
has punishment followed upon a definite acceptance of a mandate in 
France : invalidation of the election of the successful candidate who 
accepted a mandate, but, since the bureau of the Chamber which 
examined the case was composed politically, and not judicially, we may 
suspect that considerations of party advantage determined the issue.* 
Law and practice have since then inclined towards the freedom of the 
member, for the Commission which prepared the law of 3rd November 
1875, deliberately refused to accept the grave penalty of annulment 
of the election.* It accepted the alternative, which not only gives the 
member his freedom, but gives him a statutory defence against exigent 
constituents : it d<'clared the imperative mandate null and void ; 
or. in other words, the law .says to the candidate : ‘ Declare what you 
like, that business is between you and your constituents, and if you 
make any definite f)romise you will not be punishable by the Chamber : 
but whatever you have promised, know hereby that it has no effect. 
You are absoK-ed ! ’ The Chamber of Deputies has decided against 
the nullity of an election contested because an imperative mandate 
has been acc<‘j»tt'd.^ It has been decided also that Article 13 of the 
Constitutional Law of 1875 prevents any penal sanction from con- 
firming the nullity of man<late.s : for no member of the Chamber may 
be prosecuted for opinions or votes uttered in the exercise of his 
functions.® Against those who clum.sily obtrude the mandate, which, 
in fact, all members ask for and obtain, and to which they, in a certain 
degree, feci obliged, but which they pretend to ignore, a stiff though 
dignified protest is made ; for example, the President of the Chamber, 
the Reporter of a Commission, must protest when a member refuses 
to withdraw an amendment because he says he has received a mandate 
to defend it.* There is thus theoretic freedom, but if, in electoral 
practice, the member is bound, there is no punishment. So do men 
play hide and seek with their consciences ; for to admit the existence 
of a thing which does exist, may, they believe, cause its pathological 
growth. There is much good sense in this view, and its significance will 
appear later. 

In Germany the Constitution speaks, as we have seen, with uncom- 

' Cf. Morstein Marx, RechUwirklichkeU utid Freie* Matiiat, p. 435. 

' Pierre, loc. oit., p. 312. 

• Ibid., p. 313. 

< Nov., 1863. 

' Pierre, SuppUmatt (1624), p. 437. 

* Ibid., footnote 3. 
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pwmwing dizeotoew, and one of the ablest commentators has said that 
‘ the exercise of this function (Organschaft, or action as an organ of 
government) should take place in complete independence of every- 
body : of party, social class, groups seeking special interests to whi^ 
the member belongs, and even of constituents. That is the intention 
of the second sentence of the article He says farther that it is a 
moral duty, but a legal one too : and one, moreover, which binds you 
to consider all your actions and connexions in the light of their com- 
patibility with the public welfare. It is even argued that one cannot 
be boiuid by a caucus of one’s party It is clear, however, that these 
desirable things are not secured by the law, and in fact the whole dis- 
cussion soon takes on that same negative character which it has in 
France. It all comes to mean that the member can iwt legally he bound 
to instructions : that is, that he is free of them : for it is against the 
Constitution to be otherwise. But the real political question is not 
answered : if the candidate makes promises or they are demanded of 
him as a condition of votes, is there an institution which will intervene, 
and is such intervention fitting ? 

The answer is that the law has created no institution to deal with 
such a breach of the Constitution, if we except the Electoral Court, 
which has never yet been called to decide such a case. The law only 
provides that any such arrangement is legally null ; that contractual 
arrangements whereby gifts and other amenities* are accepted to 
promote special interests, can be punished as bribery.* One important 
case has occurred since the Constitution, in which a Communist member 
of the Hamburg Parliament was caused to resign by the handing in of 
a declaration which he was alleged to have signed in blank as part of 
the regular procedure of the Party, but which he denied he had done. 
He also denied any wish to resign. In debate the Communists argued 
that such blank-form resignations were regular features of their 
organization, justified because ‘ the member held his mandate not as 
a person but as a member of the Party, and that therefore the Party 
could always exercise its influence upon the carrying out of the man- 
date * at any time, and also had the right to nnllify his mandate 
The Committee declared its indifierence whether the signature was the 
member’s or not ; the Constitution of Hamburg included the tAima of 
Article 21 of the Reich Constitution and this settled the issue. For 


/w ^ Bachs (Edn. 6)j,. 116 ; Paetuoh-Hsfftor 

BejeW/wWM), op. rat., p. 161 £f. The histoiy o( this lubjeot 
m H^hek, Das ParlamenttrsM. Cf. stotiie treatise 
LrahbolE, Das Waai der Beprisatlatvm, 1930. 

* a ansohSts and Thoms, Bandbueh da deulschen. Btaatsrechls I 41A 

* BSegsrUeha Oesdz Bitch, Sect. 134. ' ' 

^ ssye ^t a 1^ sotion which is contrary to good morals is null sod void^nm 

* Marstem-Marx, op. cit., 432. 
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such a signed declaration would make it impossible for a member to 
act according to bis conscience ; moreover, it deceived the voters, for 
they give their votes to the candidate on the assumption that he is not 
bound to an undisclosed obligation. Against this decision the spokes- 
man of the Communist Party argued that as Germany had a list-system 
of Proportional Representation and as the lists, rather than the indi- 
vidual members, were voted for, it was unavoidable, as well as desirable 
and proper, that the Party should discipline its members and alter 
its list. Nor was that all. The democratic principle required that the 
Party should have the right of removing a member who defaulted 
from the terms of their united policy.^ 

The German Parliament is peculiarly liable, for reasons we have 
noticed in our discussion of parties, to the entrance of representatives 
of special groups, and has attempted to control them, but so far without 
success, by a change of the constitution or the standing orders of the 
Reichstag.® The British Parliament excludes government contractors 
and government oiiirials ; in France, officials and government con- 
tractors are excluded. This branch of politics and constitutional law 
has by no means received either the theoretical or practical attention 
it deserves.® 

According to English law. Parliament is sovereign. The Con- ^ 
stitution knows nothing about the people. Therefore, in strict law, 
once a person has become a member he is free to act as his own 
mind dictates, and is entitled to reject demands made by any- 
body.® 

In the U.S.A. the Constitution speaks in the words of the Bill of 


* Monitein.Miirx, up. cit., nlio rvporta this cuuc vitli (.'omravnturj, gives several 
other instauces of party arrangements for the resignation of members (p. 444 S.), 
and this in other parties besides the Commnnist. 

' E.g. 2G Aug. 1924. A resolution of amendment to Art. 21 of the Constitution, 
running as follows ; ‘ Representatives may only areept directorships in private 
busineBS if this activity is directly eonneett^ nith their usual profession. In coses 
of conflict the Supreme Court of .State for the German Empire decides.’ 

19Mayl927. Smolution •. ' Members of this House report to the PresidingOfficer 
all their business relationships in so far as they serve on the boards of directors or 
management of companies. The Council of Elders shall decide from case to cose 
whether the member who is a director of any company shall participate in legislative 
work.’ 


’ Cf. Werner Weber, Airfomcntari»cAef»iicrf/«tarI-fi7r«,inArch.dp3-i>ff. Bechts, 
1930, 161 S. 

® ‘ The privilege of Parliament is likewise very large and indefinite. It was prin- 
cipally established in order to protect its members not only from being molested 
Inr their fellow-subjeots, but also more especially from lieing oppressed by the power 
cl the crown, . . . Some ... of the more notorious privileges of the momhm of 
either bouse are, privilege of speech and of person. As to the first, privilege of speech, 
it is declared by the statute I.W. and M., st. 2, c. 2, as one of the libertieB of the 
petmle, ‘that the freedom of speech, and debates, and proeeedings in parliament 
ougnt not to be impeached or questioned in any court or place out of Parliament ’ 
(Bmokstone, CommetUaria). Similarly Anson, Law and Cuelom of the Conatitution 
(1867), ^rt I, Chap. V, p. 147, Of. May, Parliamentary Practice, 13th Ed., London, 
16S4, Chap, m, p. 70. 
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Bights ; ‘ and for any speech or debate in either house they (Senators 
and Representatives) shall not be questioned in any other place 

Thus the laws, whether ancient or modern, incline to freedom of 
the member and ignore the actual nature of his present relations 
with his constituents. Yet in every country the facts deviate from 
the law, though the facts themselves allow the member considerable 
freedom. How much he is bound depends clearly upon the nature of 
the electoral process, and the part played therein by the local and the 
central caucuses of the political parties, a fact with which the law has 
not yet attempted to reckon. As the nineteenth century wore on 
there was in England and America and later in Germany a gradual 
strengthening of the idea of delegation and a weakening of that of 
representation. 

Burke’s theory gave tlie balance of power to the member. The 
movement of opinion leading to the struggle of 1832 consisted, natur- 
ally, of the Whig claim for delegation and the Tory claim for virtual 
representation.’ What was particularly in the mind of the former 
and what gives the que.stion its present-day importance, is the fact 
that it is manifestly impossible for parliaments to be dissolved and 
re-elected so often that their will and that of their constituents can be 
deemed to be in perfect harmony. Parliaments, to act with effect, 
even to act at all, require such a length of lif(' that the difficult problem 
arises of the connexion between the constituents and the delegates 
between elections. How can this problem be solved ? It is soluble 
by strict instructions at the outset, and to this must be added the short 
duration of parliaments — even that is not enough ; the people must 
exercise pressure upon Parliament through public meetings.® 

* Const., Art. I, Sect. 0, ])aTa. 1, 

^Edinburgh November, 1812: *T\w delegation of the matost o£ all 

trusts — that of government — nocesMtrily implieK a Kiiinmdrr of tbo Function itself, 
^«B3id with the function much of the piwer, and If^avrs the people in some degnx) at 
the mercy of those whom they choose for their trustees during the whole term of 
the appointment. Hcnco the danger of thca*e trustees abusing their delegated autho- 
rity in such a manner as to weaken the control of the people ovct them — they ren- 
dering themselves more powerful and less accountable to make the assumption of 
the trust more difficult. It is quite manifest, therefore, that there is nothing of w'hich 
the Constitution, in a State like Kngland, ought to bo more jealous than any steps 
towards independence on the part of the representatives — any attempt of theirs 
to acquire a substantive and separate authonty—oithor an existence not created, or 
attributes not bestowed by the people.* This savours strongly of the principle of 
delegation or strict accountability. 

• Lord Brougham, in his The lit iiish ConaiUutum (1860), ptisliPH the analysis further ; 

‘ The essence of representation is that the {lower of the people should lie parted with, 
and given over, for a limited period, to the deputy chosen by the people, and that 
he should perform that part in the government which, but for this transfer, would 
have been performed by the people themselves. All thetw* several things must concur 
to constitute representation.’ The first thing, the only one which we need repro- 
duce here, is that * the powers must bo parted with, and given over *. ' It is not 
a representation if the constituents so far retain a control as to act for thomselves. 
They may communicate with their delegate ; they may inform him of their wislieH, 
their opinions, their cireumsfanocs ; they may pronounce their judgement upon his 
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This Tory doctrine rested upon, two pillars : (a) the incompetence 
of the constituent to legislate for himself, and (b) that the locality has 
not the right to press its views to a conclusion against the interests 
of the country.^ We shall see that these are material elements of the 
problem not only deserving but commanding an important place in 
the final decision of the question. But the whole tendency during and 
especially after the Reform Bill struggle was towards definite pledges. 
Francis Place tells, forexample.howtheNational PoliticalUniondecided 
that the opinions of all candidates on all the great leading questions 
should be accurately obtained and pledges on those alone demanded.^ 
Its leaflet of the 11th July 1832, on the subject of pledges ran ; 

‘ Kvory elector should recollect that his representative is elected for the 
unreasonably long period of seven years, and that he may therefore set his 


public conduct; thty may rr/ii rail ujxm him U> follow Ihiir int^lruciions, and warn 
him that, if he difmbeyi, they will no longer trust him^ or re-flect him, to represent them, 
(My italics. This is Itcnthamite insistence on accountability with u vengeance.) 
But be is to act — ^not they ; he is to act for them — ^not they for themselves. If they 
interfere directly, and take the power out of his hands, not only is the main object 
of representation defeated, but a conflict and a confusion is introduced that makes 
the representation rather picjudicial than advantageous.’ He wavers a little, per- 
haps thinking of the practical dilKculties : ‘ Those deputies fully and freely exercising 
that power instead or the people.’ 

' Though Sir Kobert I’eel resigned hia seat at Oxford ujion his conversion to 
the policy of Catholic Kmancipation, his motives were special to the case and to 
his own fechngs. ' I was acting upon the impulse of private feelings rather than 
upon a dispassionate consideratioii of the constitutional relation lietwecn a repre- 
sentative and his constituents.’ The Quarterly Jierine of July, 1831, commenting 
upon the election of that year, jiointcd out that ’ rirtual rejirctc illation has lieen 
made a term of oblo<itiy, and direet Teiirr\eiiUition is, as every man sees, mere 
delegation '. It pns'eeils : * One word here, by the way, on this very constitutional 
doctrine, which maintains that representatives are sent to Parliiiment, not to 
exereiia- an independent judgement, hut to speak the will, and obey the instruc- 
tions of their constituents, and which, if pushed to the utmost, would obviously 
deprive Parliament altogether of the character of a deliberative assemblv. ... It 
has been held so far back as the ruigii of ElizaU-th that each member of the House 
of Commons is deputed to serve, not only for his coiustituenls, but for the whole 
kingdom ; and, consequently, that so far from being the mere organ of his eon- 
stituents’ will, he is not at liberty even to consult their interests, except in so far 
as those am compatible with the interests of the rest of the commimity, , , . It 
IS a principle, too, us clearly founded in right reason as any part of our ancient insti- 
tutions.’ Why ? 

The answer is : ‘ For, to assert that the will of the eonstituent ought to be the ’ 
will of the representative, is to assert (what is clearly an untenable proporition) 
that the eonstituent may fairly Iw presumed as competent to legislate for himself 
and the nation at large as the representative w'hom he deputes ; or, failing that 
presumption, that the wishes and caprices of the constituent ought to be gratified 
at the expense, not of his own interests only, but those of the country. No man, 
we BupjKise, will be forced to maintain gravely such palpable absuidities. Nor 
should we have thought the point altogether worth the space we have bestowed on 
it, but for its bearing on a practice w Inch has of late lieen gaini^ ground very rapidly, 
of shackling the tree judgement of members of Parliament in regard to particular 
measures by pledges demanded and given, either during an election or with a view 
to secure their return in the case of a dissolution ; a practice which we hold to be 
not only at utter variance with this constitutional principle, but one in every point 
of view of most jiernicious influence and example,* 

• Cf, Wallas, Life of Praneis Pbirr (Longmans), 1898, p, 326, 
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«aBa(atiienta at defianoe for tbat period It ia, than, indiapensably neoeasaiy that 
tlw oondnct, aa wdl priyate aa pablio, of eivery candidate ahonld be Mcatiniaed, 
and the reanlt made known, and that pledgee ehould be given by him to the 
aleotore in the moat aolemn manner. . . . The pledges to be given by oan- 
didatee should be aa formal aa possible. No man should be expected to attempt 
anything at such an unreasonable time as would subject him to the imputation 
of folly ; no one should bind himself in such a way as would compel him to 
perform such acts to save his pledges aa would make him a byx>oorito ; much 
most be left to the judgement of the representative . . .’, etc., etc.* 

The pledge became more and more acknowledged as a proper 
connexion between members and constituents and more widely given.* 
In the early days after Reform the Whigs were not for strict pledges, 
and even James Mill was less radical on this matter than one might 
expect from the Essay on, Govermnent? 

The last philosophical discussion upon parliamentary institutions 
written before the Reform Act of 1867 was John Stuart Mill’s Repre- 
sentative Government, and Mill devotes a special chapter to the dis- 
cussion of the question ‘ ought pledges to be required from members 
of Parliament ? ’ The spirit of that chapter is as remote from that 
of our days as the Flood. And to answer why is to reveal the nature 
of the present political environment. Mill says that many members of 
parliament, even apart from the prospect of re-election, solely as a 
matter of conviction, allow their constituents the power of judging 
them. Are they right or wrong ? Mill tries to answer the question 
by the application of two principles ; that government must bo 
responsible to the governed, and jointly therewith, that government 
shall acquire ‘ the benefits of superior intellect, trained by long medita- 
tion and spiritual discipline to that special task ’. But how are the 
electors to decide which among a number of candidates can best give 
these benefits ? Their judgement is unsound. Showiness rather than 
mind wins them, therefore they would be foolish not to exact a pledge. 
Nor can opinion be dismissed : Liberals ought not to vote for a 
competent Tory or Tories for a competent Liberal — the more com- 
petent, the worse for the constituents in such cases. Hence, again, 
pledges must be exacted, especially since in England the electors 
have no choice except between two or throe rich people of a class 
superior to their own and certain to vote for measures in their own 
class-interests. ‘ This would not be needful under a political svstem 
which assured them an indefimte choice of honest and unprejudiced 
candidates.’ 

It seems, says Mill, impracticable to lay down for the elector any 

^ Then follovs s. list of sobjecto upon wbioh pledges should be asked and given. 
The limito of the pledge are made fairly clearly—' no folly ’, that seems to mean no 
pledge when a theory is impossibls or about which there is no information for a jndgo- 
mmt j ‘ no hypocrisy ’, seems to mean, again, no pledge for the impossible or the 
unforeseeable. 

* Jephs(m, The Platform, II, 146 ff. 

* Q. Lowes Dioldnson, op. dt.. p. 79. 



OB.XVI] PARLIAMENTS: GENERAL PROBLEMS 641 

political rule of duty. It depends on the fi;eneral tone of the electors. 
Some look up to superior talent, some are distinctly without reverence. 
For the old politician, his record will guide the electors ; for the untried 
one, a pledge should be exacted. Even when the electors seek wisdom 
and attainments, their own personal opinion must not be suppressed ; 
but opart from fundatnenlah, they should allow the member his 
freedom. 

‘ A men of conscience and known ability should insist on full freedom to 
act as his own judgement deems beat; and should not consent to serve on 
any other terras. But the electors arc entitled to know how he means to act ; 
what opinions, on all things which concern his public duty, he intends should 
guide his conduct. If some of tliesc are imacceptabie to them, it is for him 
to satisfy them that he novertheleas deserves to bo their representative ; and 
if they are wise, they will overlook, in favour of his general value, many and 
groat difforeuecs between his opinions ami their own.’ 

But, once more, a worrying thought : 

‘ Wlioever feels the amount of interest in the government of his country 
which befits a freeman, has some convictions on national affairs which are like 
his life-bl(Kxl; which flio strength of his belief in their truth, together with 
the importance he attaches to them, forbid him tp make a subject of compromise, 
or postpone to the judgement of any person, however greatly his superior. Such 
conceptions, when they exist in a people, or in any appreciable portion of one, 
are entitlml to influence in virtue of tl^r mere existence, and not solely in that 
of the probability of their being grounded in truth.’ 

Balancing these arguments, Mill concludes that no pledges should 
be required but that they must obtain a full knowledge of the candi- 
date’s opinions and sentiments ; that they reject one who differs from 
them fundamentally ; that in proportion to their estimate of the 
candidate’s mental eminence they should allow him freedom beyond 
the fundamentals ; tliat they should Ihj unremitting in their search 
for a candidate who can be trusted with the power of following his 
own judgement ; tliat tlioy should consider it a duty to their fellow- 
countrymen to strive to place men of quality in the House ; that 
ability is bettor than greater agreement on many points, since the 
former is certain, but who is right or wrong is uncertain. But where 
the candidate i.s .a member of another cla.ss a pledge is an unfortunate 
necessity. 

Conclusions. What is missing from this analysis 1 The factor 
which to-day is of the most importance. : the Political Party. And 
almost tile whole of the essay on Rc^eiientative Governinent is 
stone-dead for the same reason, the omission of Political Parties. 

It is clear that discussion after the rise of the caucus, must proceed 
upon entirely different lines, for the whole relationship of the elector 
to parliament has been altered. We have already displayed the 
nature of that alteration in the principal democracies of the world. 

41 
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The parties have become recognizable entities secure of a large body 
of steady loyalty. These are the bodies which have applied themselves 
to the task Mill ascribes to the constituents : they search out qualities 
among men, and ascertain the value of policies. They make or endorse 
the nominations ; the caucus nominatra on the basis of party member- 
ship and party programme ; the constituents expect the programme to 
be followed ; they expect the member to follow the instructions of 
the party Whip ; the party organization itself disciplines the member. 
If he does not vote with the party then he ceases to receive the Whip, 
or is expelled, or does not receive ‘ endorsement ’, or does not receive 
aid in propaganda and funds— an important consideration. 

The old-time discussion is, therefore, out of date. But its main 
considerations deserve recapitulation. The first was the need to 
overcome the gulf between the isolated elector or electors and the 
assembly of the representatives Hence the strong emphasis upon 
freedom of the representative at a date when communications were 
so rudimentary that the locality could not learn the views of others 
without a personal meeting between all representatives. It was the 
representatives who thus insisted, because they reabzed, as any person 
with experience of deliberative assemblies does, that it is impossible 
(a) to foresee aU the points which may arise and (6) to know what is 
for the good even of the locality until the other representatives have 
fully stated their case and (c) have revealed their emotional determina- 
tion and social power of resistance. Identical considerations power- 
fully and almost imanimously moved the French Constituent Assembly, 
and essentially they remain true for our own day. Firatly, the q uestion 
arose, was the nation a unity, or not ? If it were a unity then its 
meaning lay in the power of the majority to will for all, after due 
deliberation. This is the test of corporate sovereignty. Unity was 
desired ; therefore sovereignty lay with the whole nation, and not 
with any part. Hence, all the parts were subject to the will of the 
whole and could not prevail against the majority. The interel general 
dominated the interet parttevdier. The condition of unity was the 
condition laid down in debate : ‘ II n’est pas permis de protester, de 
reserver ; e’est un attentat d la puissance de la majorite.' This con- 
dition is recognized generally to-day. Secondly, enlightenment on the 
general will was impossible without frei discussion. For to bind to 
instructions is to destroy dehberation. Opinion cannot be known in 
advance. 

‘ When repreBentatives from diflerent partii of the country have to assemble 
and discuss in common objects which ore as yet undetermined, which are neither 
foreseen nor known by the commissioners, it would be strange and absurd to 
diackle their wills by imperative mandates. Upon what could those absolute 
decisions be broken ? They would necessarily be incoherent and destructive 
of all harmony ; each distnet in occupying itself separately witli different sub- 
jects, a general result on anything would not be reached,’ 
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Every constituency must have the nation in mind when it is choosing 
its representative : the theory of democracy is indeed, says Si6yes, 
that each deputy is chosen ‘ in the name of the totality of constitu- 
encies ; the deputy is of the entire nation Who can know the 
national wiU elsewhere than in a national assembly ? We must 
propose, listen, discuss and modify our opinions, and, in common, 
form a conunon will ; when people meet it is to deliberate, to know 
the opinions of others, to profit from each other’s illumination, to 
confront particular wills, to modify, to conciliate them, and finally 
to obtain a common result by a majority vote. 

These necessities are still with us ; the need for national unity, 
and the psychological conditions of effective thought and deliberation. 
But to-day the ideas must be applied not only, or principally, to heal 
constituencies, but to industrial, cotnmercial and cultural organizations 
which in reality form powerful and insistent constituencies. The dis- 
ruptive force of the eighteenth century was the province : the dis- 
ruptive force of the twentieth is the corporate ‘ interest It is these 
interests which require reconciliation, and even a body founded upon 
representation of such interests— the German Economie Council — 
contains in its constitution the injunction which we find regarding 
members of Parliament not to come bound to represent a special 
interest. Tlie means has been provided by party organization based 
upon modem means of communication. Over the heads of the 
constituencies, territorial or functional, and in them, there goes on 
a never-ceasing discussion between party organizations. Before 
modern Parliaments meet, while they are in session, when they are in 
recess, even the only half-matured thoughts of the party leaders are 
disclosed, sometimes to their serious annoyance. These thoughts and 
plans are caught up by the Press, by party agents, by the public, by 
various interested associations ; they are bandied about, ransacked 
for their present significance and their future application ; they are 
answered and met with counter-retorts, and the bodies which do 
this work are equipped for it, better than any mid-nineteenth-century 
assembly. What then becomes of the constitutional clauses about 
mandates 1 They might be removed and no harm at all would follow ; 
they cover up a patent fact. The party gives a mandate to the member ; 
he has his instructions from them, more, he carries them out. As we 
shall presently see, even the speeches he may make, and other 
opportunities of activity in parliament, are settled by the party, 
ultimately on behalf of the constituencies, but immediately on behalf 
of the party itself. The imperative mandate was the constituencies’ 
only sfffeguard in the days before party : and freedom was possible 
and desirable when the only means of meeting opponents was in the 
national assembly. Those days have gone. Party is the great 
intermediary. 
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However, though this is the general truth, there are certain 
difEffirances which derive from the diSerences in party organization in 
various countries. In England we may say that the discipline of 
the party as expressed through the central and the local caucus is 
practically absolute. But the tradition of the members’ freedom, the 
fair-sized remnants of local liberty, and popular deference to candidates, 
still assure the member who is capable of independent creativeness 
and of impressing the party, the opportunity of heterodoxy, provided 
he is capable of convincing the local caucus that he is right. This is 
important since the caucus is not merely a lifeless cog in the machine : 
it has sufficient independence to disturb the party leaders. How- 
ever, the member who does not behave strictly as both local and central 
caucuses decide runs a grave risk. No clear rule exists as to when 
a member ought to resign : a change of party or repeated failure to 
support the party in the House would seem to be a certain ground 
for resignation, but practice on this has varied. The occasions are 
exceedingly rare and each, therefore, is of its own kind.* On the 
whole, there is bad feeling if the straying member does not resign : 
this has come to be considered as ‘ the thing to do ’. 

In the U.S.A. the power of the local mandate is consciously inter- 
woven with that of the party. The practice of the British Constitution 
before 1832 required that the canibdatc should be a resident of the 
place for which he sought election, although the statutes providing for 
this were very old (8 Henry VI, c. 7 and 1 Henry V, c. 1) and evaded. 
This practice was put into the American Constitution in the fairly 
mild form that the member must be an inliabitant of the State in which 
he is chosen ^ ; and it still applies ; moreover, it has been strongly 
reinforced by the statutory requirements of some states that the 
member must reside in the district which he represents, and convention 
supports the rule. This is based upon local patriotism of a rather 
predacious kind, and upon the general view that a member is a spokes- 
man of local interests. The member is expected to further the special 
interests of the constituency in the matter of the ‘ pork barrel ’, that 
is, expenditure upon public utility improvements in his district, such 
as river and harbour works, post offices, and the public jobs for his 
district or state. Further, as we have already remarked, the queer 
remoteness of the American legislature from popular needs produced 
by constitutional prohibitions and the separation of powers makes 
the party less sensitive to public issues and it is, therefore, less insistent 
upon party discipline than the English parties.’ The member is often 

1 Cf. the series ot disturbanoes in the British Labour Party in the eetoions of 1930 
and 1031, caused by the secessions of several members connected with the New Party 
of Oswald Uosley, M.P. In almost every case the local labour jiarty demand^ their 
leaigDation. In practically none did the member resign. 

T^. I, Sect. 2. 

* See note in Chapter ‘ A Closer View of Party supra. 
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piepated to hold up the legislatnie for some local advantage : there 
are always other members who are ready to support him for reciprocal 
benefits : it is a custom well known, to be taken good-humouredly 
and exploited with gusto. Therefore the constituencies can expect 
profitable ‘ log-rolling ’ by their members : and the electoral bargain 
is more than implied. This causes the mandate to be double, the 
local-predacious and the party mandate ; and a member must bear 
both in mind; in regard to the latter, he knows that owing to the con- 
gressional weakness of American parties he has more latitude than an 
English member ; in regard to the former, he lifts up his eyes unto the 
* boss ’ of the State, frequently in the Senate, whence cometh his help. 

In France the question plays a more considerable part than in 
England or the U.S.A., becau.se there arc few great party organizations 
to take the burden off tlic constituencies, and assume responsibility 
for parliamentary discipline. In 1871, Victor Hugo renamed the 
imperative mandate the mandat contracluel — ‘ a contract between 
the mandate-member and the mandatories, creates between the 
elector and the elected the absolute identity of aim and principles 
In 1881 a proposal w<is made in the Chamber of Deputies that the 
‘ professions de foi ' of the members should be collected and reported 
upon, with the intention of showing the difference between the promises 
and the achievements of members and to cause pressure to be placed 
on the latter. The Commission in charge of the proposal rejected it, 
the reporter saying tliat the electoral committees could not be con- 
sidered as the faithful expression of the views of the country, and 
that mandates may not bo imperative since no one could foresee 
ail questions which would arise in the course of four years. In 1894 
a Socialist project sought to make an imperative mandate really 
imperative by giving the justice of the peace in the constituency the 
right to declare breach of mandate and annul the right to sit.* This 
ridiculous suggestion, natural to a party in a hopeless minority, was 
refused consideration. Duguit appreciates the fact that modem 
parties have eviscerated the legal clause, and he remarks that even 
though we consider electoral districts as a mechanical necessity and 
as having no specific character, yet they do play a part as the medium 
of expression of the electorate, and members are. in fact, rather closely 
bound to their constituencies.® Esmein, on the other hand, excessively 
formal, begins with the conception that representation is representation 
of the whole nation and concludes with the idea that there is no place 
for a mandate. History, which Esmein invokes, cannot in fact settle 
matters of this kind, but only contemporary facts.* The mandate 

* Weill, Lea iUetiona Ligialaiivea, p. 271. This in an address to various electoral 
eommittees who asked him to stand for the National Assembly. 

• Ibid., pp. 272, 273. 

• Op. oit., II, 604, 500, 610. 

* Esmein, Droit ConaMutvmnet. 
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is, in fact, given by the party where the parties are strong, and where 
they are weak it is almost idle to talk of a mandate. 

Germany and the Effects of P.R. Now German doctrines on 
the subject were of a remote, metaphysical nature before the War,* 
and devoted to the support of the constitutional clause which was 
borrowed from French Constitutions. Support was widely given to 
it because the whole system of government was unfree and the monarch 
was not anxious to assert popular power. After the war there was a 
significant change in theory, but the upshot in terms of written law 
was the same. At the very moment when this change occurred, 
proportional representation was established, a system of election in 
which tremendous constituencies are combined with the placing of all 
the candidates for each party on a single list, that list to be accepted 
or rejected in its entirety. In other words, the method of voting 
for a single representative among a number of individual competitors 
was abandoned. Who now is the mandatory ? It is, in fact, nobody 
but the Party, and, indeed, the Party' in its least personal and most 
abstract form. The full significance of this cannot be discussed at this 
point, but it is treated in detail later. But this must be emphasized ; 
the moment there is a departure from small single-member con- 
stituencies the very question of an imperative mandate, of delegation 
or representation per member fo a const ihieiwy becomes highly unreal. 
There is no longer any direct apportionment of a member or members 
to a determinate group. All the psychological conditions of that 
relationship are disturbed by the size of the constituency, the pre- 
dominance of the party doctrine, and the composite personality of several 
groups of candidates, each seeking a composite victory in a conjoint 
campaign. More than elsewhere the party caucus is obliged to control 
the campaign, and the nominations : and it does so. The members 
arc bound in the first place to the dictates of the party machines. 

The Size of the Electoral District. We may take this oppor- 
tunity of calling attention to the problem of the size of the electoral 
district, and of merely remarking here that it strongly afiects the 
nature of the election campaign, and the psychological nature of 
representation. But this has not been treated so far, nor can it be 
treated at once, since it is more conveniently treated together with the 
problem of Proportional Representation. However, the reader must 
remember that this has to be reckoned with.* 

Delegate and Representative. The conclusion, then, is this : 

V that owing to the growth of party organization based upon modern 

’ Cf. Hatachok, Parlamentarecht, aad Laband, I, 3Sii ff. But Labond saya (loo. 
cit., footnote 1 ) : ‘ On the contrary there u a poUtieal reaponsibility which is demanded 
of the member of the Beichsteg by caucueea, election committees, meetings, politie.al 
clnbs, the Press, etc. Such a demand cannot be legally enforced, neither is it legally 
denied.’ 

* See Chap. XXI, infra. 
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means of communication the old problem has taken on a new 
aspect. It is no longer the question, should a candidate hearken 
to his constituents, but how far he ought to obey the party. It is 
not in parliament that the individual, sectional, or group mandate 
is so important, but in the party councils, and it is there, indeed, 
that the relationship to the national interest is decided. There 
reconciliation takes place according to local urgency, the courage and 
talent of the members, and the ability and policy of the national 
leaders. But nowadays any local problem of importance which is 
capable of being settled by the party is looked upon as a national affair. 
As ebewhere in government, the distinction between local and national 
is being rapidly obliterated. 

We have already shown that this has affected some party machines, 
which now go so far as to accept candidates only on condition they 
will resign if called upon to do so. There are obstinate defenders of 
this system ; and we ourselves believe that it is unavoidable if parties 
are prepared to act so strictly. Its most serious danger is this, that 
it makes the party leaders tyrannical, and closes the door to any small 
revolt of membership, which may be a valuable struggle of renewal 
against dogma. It puts the party weight against the inventive new 
member or small minority. This disadvantage must be weighed 
against the disciplinary service of party which implements the keeping 
of faith with the electorate. 

Functional Associations. Very rapidly in recent years, along- 
side the parties as mandatories have grown associations of citizens, 
often nation-wide in their purpose and membership. These are always 
active, and intercede with the Departments of State and with parlia- 
ments by personal conference and written communications. They 
operate in elections, in Parliament, upon Cabinet Ministers, upon the 
administrative departments. We have a good deal to say upon their 
significance later. Here it should be observed that their electoral 
business is the extraction of pledges from candidates at the time 
when these arc most susceptible to influence. Deputations are sent 
to the candidate, but more frequently elaborate pledge-forms are sent 
to him for signature, and it is pointed out, more or less explicitly, that 
a block of votes in the constituency depends upon the answer.^ Many 
members throw these in the wastepaper basket, but some are intimi- 
dated.* Most give a ‘ straddle ’ answer — that is, a specious answer 

‘ Of. activities of the Civil Morrice urgauizatious in France, Trade Dofonoe league 
(organ of the liquor interests in England), etc., etc. 

* ‘ It is hereby agreed by the Headquarters of the Conservative, Labour and 
Liberal Parties that each shall send to all its respective Candidates a letter leoom- 
mending them to refuse to answer all Questionnaires, received from outside the 
oonstituencies they are contesting, at the coming General Election, and also to deol^ 
to reoeivo Deputations of {lersons other than electors in the particular constituencies 
which they are contesting . . .’ (April, 1929). This agreement, togethm with the 
proposed letter, is reproduced in the Rtport of ttm Labour Executive Committee, 1928-0 
(pub. in the Labour Party Annual Report, 1929, p. 10). 
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vhidi 'will awing tbe votes without committing the candidate. So in 
all democratic countries, but in the n.S.A. the practice has gone further 
than elsewhere. There are more ‘groups’ formed, especially by 
leisured ladies and reverend gentlemen, and more money available 
for printing. On the democratic assumption, associations are quite 
ri^t in as]^g for pledges, and members must expect to rebafE thmn 
at their peril. For, however responsive and capable the party 
s}rstem may be even where it is best organized, it is good that it should 
be stimulated from outside— as it usually is — by groups which feel 
passionately about some particular public affair. It would be highly 
dangerous to representative government to allow the parties a mono- 
poly of political thought, for they — the party leaders and organizers 
— like all guilds, tend to be content with the minimum of thought that 
will obtain power, and w'hen in office they have literally no time for 
thought at aU. As the frank will admit, they begin to act not on 
information, but on instinct. This is quicker and less troublesome. We 
shall show, further, how the party organizations are less the inventors 
than the brokers of polioy, and that without independent philosophers 
and critics they would be wellnigh sterile. 

The Multiplicity and Confusion of Issues. One final point ; 
pa.rliament8 are about to begin their work ; the parties have accom- 
plished theirs and have given pledges to the country. What is the 
meaning of those pledges ? The parties carry a largo basketful of 
projects. These are the things by which rational men would judge 
their worth in terms of votes. But owing to the desire for victory 
they parade these commodities not conscientiously, for experience of 
the electorate’s mind shows that victory cannot thus be won. An 
issue embodied in a slogan is raised as the main object of the electoral 
struggle. One, two, perhaps three issues of relatively greater im- 
moffiate importance than the rest are made the subject of contention. 
This procedure results in two things— first, the disbelief of largo 
numbers of people in the whole electoral process, and secondly, a 
heated discussion immediately after an election about what the voting 
really means, a discussion which may become particularly acrid and 
even grave, when new problems arise and are dealt with by the govern- 
ment issuing from the election. 

This is an unfortunate fact, and there is a good deal which the 
rationally-minded may say against the practice of aingling ont issues 
for prominence and keeping others in the background. A mandate 
is incurred in respect of one thing, or several things. Groups other- 
wise heterogeneous are brought into the same camp, and afterwards 
some may feel cheated. Neither the Government not the people know 
exactly what they have done or engaged themselves to do. But the 
^wer to this is, if not entirely satisfactory, at least somewhat reastur- 
ing. The general attitude of mind of the party and the character 
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of its leadetB ate evoked in the course of discussing the special issues, 
and electoiB may be as much impressed by this as by ^e merits of 
the specific proposals. Secondly, the conduct of parties cannot be 
raised far above the level of the general mass of the electorate, and 
until that is improved chicanery is bound to prevail. In fact, in 
England, at least, the best of slogans, and the most alluring of issues, 
are deprived of eSect by the general though vague knowledge of party 
history and personalities. As to new problems raised in parliament, 
this is an inevitable occurrence wherever parliaments last more than 
a few minutes, and the safeguard is complex : a reduction of their 
term, a party system with sensitive electoral antennee, a permanent 
party organization with its eye on the next elections, a system of 
by-elections ; while in many places the referendum and the initiative 
have not only been widely advocated, but adopted. It is also a good 
argument for devolution to local authorities, and federal systems, that 
the more authorities which participate in public afiairs, the less is a 
confused complex of problems unloaded upon a single electorate at 
one stroke. It must be admitted that the mandate is confused, and 
partly warrants the many letters written by unemployed clubmen 
to the leading newspapers after each election. It will appear as 
we go on that the evils can be and arc mitigated by a good party 
system. 

The General Nature of Membership. Whether the mandate 
comes from the constituency, an association, or the party, its exercise 
requires the member to think, di-scuas, and determine, the last being 
expressed by his vote. We shall see that in modern parliaments 
everywhere the large majority of members do little more than vote, 
that only a few discus-s, and a very small minority think. The com- 
position of these functions varies a little from country to country, but 
generally the emphasis is upon will, or power, that is, upon the vote. 
This is a direct corollary of the majority principle ; and it seems a 
parlous condition, until we reflect that, after all, the real thought 
has already been accomplished outside parliament and will yet be 
accomplished, completed and applied to all points of practical detail 
by the permanent officials. Fundamentally, a parliament is a forum 
where men may measure the strength of each other’s will as expressed 
in their numbers and other demonstrations of strength of purpose, 
and cither enter into agreements by mutual concessions, or vote each 
other down. 

Out survey of political parties gave this result : that broadly, 
poheies are made or adopted by them. This does not mean that the 
members of a party or its leaders are inventive, that they conceive 
and elaborate schemes of reform or conservation. They ore certainly 
disposed to do this by character and the stimulus of their experience. 
Some, indeed, do discover the answer to problems and the means of 



650 MODERN GOVERNMENT [pt. v 

fulfilment. Upon lefiection, however, it will be seen that not many 
such inventions are due to party and parliamentary persons. The 
politician is a broker rather than an inventor, and not infrequently 
must be vigorously threatened before he satisfies his clients. Those 
who discover issues, and explore and plan the means of their settlement, 
are the thoughtful and sensitive among the population, though they 
may be and in our own day usually are voluntarily attached to some 
particular party. The great indurtrial and commercial associations, 
the social groups of all sorts with which every country now teems, the 
municipalities and their associations, reformers and philosophers 
like Judge Lindsey, Henry George. Bernard Shaw, the Webbs, 
Lassalle, Hirsch and Dunker, Raffeisen, Plimsoll, the Prohibi- 
tionists, the Bimetallists, Adam Smith, Rignano, Tolstoy, Marx, 
Marie Stopes, and others, first pursued lonely paths and were later 
joined by disciples who surged fora'urd to harass, press and some- 
times to convince political parties— the.se are the true manufacturers 
of the politicians’ stock-in-trade. This is quite natural, for to 
govern well has always required a rare degree of knowledge and 
wisdom. 

The application of this truth to our own day is especially important. 
Populations are vast, the division of function, economic and social, 
minute and complex, and its consequences, whether intended or 
unintended, incomprehensible without long and patient study, while 
each entity has its own peculiar nature distinguishing it from all others 
and from human nature in the abstract ; and abroad, in places so 
distant that the average person cannot even conceive that a full 
all-round life is lived there, arc woven connexions which will be bene- 
ficial or destructive in proportion as we learn to read the secrets of 
their mastery. The scale is so stupendous, the detail is so minute 
and manifold, the interests so special, the studies of the technicians 
so microscopic, that only the comprehensive mind, the patient, deep 
insight of the genius, and the vivid feeling of the fanatic, can master and 
reproduce their meaning for the purposes of philosophy or governmental 
control. Nor is that all. If States were, indeed, static, and humanity 
ceased to spin problera.s involved in the att<‘m])t to control the 
future, the larger half of the difficulty of government would be removed. 
Area and complexity can be mastered in proportion as they remain 
unchanged, but since the Idea of Progress advanced to the centre of 
civilized aspirations, the whole of Futurity has become a building-site, 
and the phildsopher is needed to prophesy not only the important 
events and conjunctures of a year’s time, but those of a decade and 
even a century hence. The actual rapidity of change in the mechanical 
basis of our civilization, and in fashions in thought, the swift increase 
of population in the nineteenth and early twentieth centuries, have 
encouraged this pioneering, which has ceased to be of the dreim-like 
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order of the old writers of Utopias, and has become the hard, directed 
foresight of people like H. 6. Wells.* 

The world of special groups, philosophy and social speculation, 
then, furnishes the politician with his material ; and we must not forget 
that in that world the politician has his own salaried professional 
philosophers and contrivers — ^the Civil Service, which not only thinks 
and plans but explores and formulates what the rest of the world is 
thinking and planning ; it is a professional machine to acquire, to 
assimilate, to cut and dry the world’s intellectual and emotional 
produce, and put it up in the form which politicians may understand 
and employ. 

Politicians not Philosophers. The politician is not chosen for his 
knowledge, nor always for his character. He is chosen because he repre- 
sents the views of a certain party, and because he can win the seat 
(and this implies, quite naturally, tliat talented men without campaign- 
ing qualifications, kinetic, pachydermatic, confidence winning, are not 
chosen as candidates). In other words, the policy has been made 
before he becomes a member ; the party has already tapped the real 
sources of policy, and he becomes its representative. The only 
exceptions to this generalisation are that, firstly, the party may be 
weak, when the politician, being less dependent, may himself compose 
or gather ideas ; or secondly, where the party, being strong, the 
politician happens to be a person of abnormally creative mind. There 
are countries in which the party is weak, doctrinally ordisciplinarily, 
or both. In France discipline is weak and the deputy has a free 
field to create or market policies. No one, however, will say that 
he creates, though he surmises and expatiates ; and the reasons 
will be apparent as soon as we shall have analysed the personal 
composition of the Chambers. In the U.S.A. doctrine is weak : but 
were Congressmen never so intelligent, there are almost insurmount- 
able obstacles to the creation or advocacy of political projects. 

Indeed, it is not the intention of the people or the parties to get 
philosophers elected : the object is Number, the modern political 
medium of Power. The member is a vehicle of the party, and the party 
is chosen because, fundamentally, it embodies the material and spiritual 
interests of the people who choose, and it is chosen to dominate the 
State, as far as it can, in the sense of its avowed and explained policy. 

Js far as it can ! In that phrase resides the virtve of ParliametUs 
and Politicians ' For in spite of the extra-parliamentary activities, 
of the parties, their researches, their considered formulations of policy, 
their cross-country debates, and the incessant war in the Press, the 
policy of each party is not complete and cannot bo complete until the 

* When I onoe ventured to congratoUte Mr. Wells on the success of his itnticipo- 
UoM, he answered : * That was easy, I merely had to project certain lines wnioh 
were already visible. But now I have to go further ; to find what is latent and then 
build upon that for an even_remoter time.’ 
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ofcher side is heard. When members enter Parliament, were they 
conscious of anything but their electoral victories, and the messianic 
programmes of their ‘ side and the chances of reform and distinction, 
they would solemnly admit (1) that much in their programme was 
tactical, included to ‘ catch votes ’, (2) that a good deal in heaven 
and earth had not been thought about at all, and (3) that they must 
expect the unexpected : events, contingencies, calling for quick thought 
and the improvisation of a policy. They would realize, upon a little 
reflection, that even when the policy was not tactical, but had been 
considered in all its facets with care, and with a calculation of their 
opponents’ strength, not all could be foreseen, not every detail sifted, 
not every force truly evaluated until it had been discussed with 
hostile elements possessing the power to enforce some at least of the 
drive of their hostility. Not until there is a personal confrontation 
in a small assembly, with systematic procedure, can the detailed 
expression of policy, which means every thi ng, be considered, nor the full 
spiritual force of majority and minority be measured and applied. 
Further, the good in dialectic is not only that it causes one person or 
party to triumph over another, but that it causes truth to triumph 
over both, by provoking the explanation of self to self. The close 
confrontation of members and parties dispels the mists of blindly 
generated enthusiasm, produces sobriety and self-questioning. 

Therefore parliaments and politicians still have their place in the 
modem state, and deliberations and debate still oa-upy a central place 
in their functions. The forms are mainly those of the age before rapid 
transport, fast communications, and party organization ; they take 
little account of these and thus provide for ample debate, as though 
there had been no preparatory and even decisive stages in the country 
already ; as though Parliament were the creator, not the creature, 
of discussion. We shall sec that there is much that is antiquated, 
wasteful and dead in parliamentary procedure and forms. But the 
remarkable thing is that the minority is still allowed some opportunity 
of influencing the laws and administration— rightly, in our opinion; 
and, cleverly led, it can convert this opportunity into power. 

. The Politician is a Broker. The politician is, therefore, as 
near as any single teim can signify him, a broker. Uis business is 
to apply the power resident in his constituency to convert desires 
into statutes and administrative action by alloying them with the 
possible. He attempts to get as near the desirable as be can, and 
what is possible he will learn, whether ho is in the government or 
tile opposition. The ways are many and devious. But let us attempt 

f to paint a portrait in broad outline of the best type of member. The 
portrait will do for all parliaments. And wc i^etch, not the art of 
succeeding to high place or of obtaining favours — ^tiiat will appear 
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as we proceed — ^but simply the equipment of the member to convert 
his mandate (poor, poor word !) into governmental realities. 

He need Qot be a scholar, and indeed, this would rather entangle 
and embarrass than help him, for his function is to act, to fight, and t 
seize advantages, not to meditate upon them. Were he a scholar, 
an expert, he would be encumbered by doubts and details, and it is 
notable that scholars who have entered parliaments have either been 
silent or silenced.^ Think of Jolin Stuart Mill or De Tocqueville. Or 
they have ha<l to jettison their scholarship and become men of affairs, 
carrying the least baggage, and allowing full passion to vanquish their 
scruples. The member of I’arlionient has no need to be a scholar, 
for he can get all the information he needs for debate in a desiccated 
preparation from the party pamphlets and the newspapers. Further, 
if he has the energy of reform, or the desire to shme in Parliament ^ 
and the constituencies, in a sufficient degree, the government printing 
offices turn out a spate of reports made, by official experts and 
investigating committees. Only the few more serious members make 
any pretence of trying to master these, for again the party and the 
Press ofier short versions, though it has been recounted by a witty 
member of the French parliament, if I understand him rightly, that 
a member has been known to sleep on the reports in a literal sense, 
owing to poverty so great that he could not afford a bed ! * 

Truth compels me to say that at least one-half the members are 
unable to master the meaning of a lengthy and complicated report 
by their own efforts, owing to insufficient native ability and education ; 
but of course they are able to read. A few, however, are able to mider- 
stand the complex and technical information. These and others who are 
less fortunate may have friends who are experts : and then successful 
intervention in debate may be assured by persistent and acute inter- 

* Cf. HazliU, Kwfty on Hir Jawe» MactinUuih : ‘ He spoke tht truth, the vhoU 
truth, and nothing but the (riitA ; but the House of Ootninons (we dare aver it) is not 
the place where the tnith, the whole truth and nothing but the truth can be spoken 
with safety or with advantage. The judgement of the House is not a balance to 
weigh scruples and reasons to the turn of a fraction ; another element, besides tlie 
love of truth, enters into the composition of their decisions, the reaction of which 
must be calc^nted upon and guarded against. If our philosophical statesman hod 
to open the case bofora a class of tyros or a circle of greybeards, who wished to form 
and Rtrcngtbnn tlieir judgements upon fair and rational grounds, nothmg could be 
more satieiautory, more luminous, more able or more decisive than the view token 
of it by Sir James Mackintosh. But the House of Commons, as a collective body, 
have not the docility of youth, the calm wisdom of age, and often only want an excuse 
to do wrong, or to adhere to what they have ah^dy determined upon ; and Sir 
James, in detailing the inexhaustible store's of his memory and readmg, in unfolding 
the wide range of bis theory and praetiee, in laying down the rules and the excep- 
tions, m insisting upon the oilvantngcs and the objections with equal explicitness, 
would be sure to let something drop that a dexterous and watchful adversary would 
easily pick up and turn against him , if thin were found necessary ; or if with so many 
pros and eons, doubts and difficulties, dilemmas and alternatives thrown into it, 
the scale, with its natural bias to interest and jxiwer, did not already fly up and touch 
the beam. . . .’ 

' Helafosse, op. cit. 
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rogation, so that the most abstruse points are cleared up. Indeed, 
this is a very important part of the work of an able member — ^to dis- 
cover the experts and philosophers and get himself coached by them, 
which he may easily do if he is a little energetic, for such people are 
usually good-natur^ and easily succumb to the flattery that they 
and their knowledge are of practical importance, and the belief that 
in this way they become the real sources of government, that ‘ philo- 
sophers are kings Nor are the hopes of these expert friends vain, 
but they are imperfectly realized owing to practical exigencies, or, 
in other words, the confounded obstinacy of other people, and to the 
fact that the advice of rival experts and philosophers has been taken 
by the other side. 

The member who has gone so far has gone very far, and it now 
behoves him to keep friendly with other members. Popularity on 
personal grounds is exceedingly important, for it takes the edge off 
sharp truths and opens a way for their acceptance. It is even more 
important to be popular with opponents than with friends, for they 
will grant concessions on that account, believing that such ‘ a jolly 
fellow ’ could hardly be ill-willed or stupid : or at least the concession 
is granted before they come upon these truths, by which time they have 
lost the battle. Hence, the Lobbies, the social life of the Parliament, Ut 
huveUe and the political clubs, play a large part in the evolution of the 
member and of policies. The f^ list of ingredients for success in 
this direction, universally valid, cannot be given — each person is bom 
with his own way to the hearts of other people. Yet to smile perpetu- 
ally, tolerantly and graciously, never to commit yourself to anything 
definite, and to do little social favours, are three very obvious among 
the rest. The need to do social favours involves an incessant vigilance 
for friends who have social graces and power. Their value must be 
justly estimated — that is, their value in the political exchange — and 
they must be held in corresponding regard, and offered corresponding 
respect and political favours. Friends must be made and dropped 
in accordance with this rule. If you wish to waste time on useless 
people you may do it, of course, but it should be recognized as a waste 
of time. Here, in the activity of the politician, as everywhere in life, 
the function has its own nature, and its commands are peremptory. On 
the political exchange men and things are valued in terms of the 
desirable power which can be purchased with them : quite properly, 
for victory must not be jeopardized by giving way to a desire to gaze 
at the stars. 

What is all this but to accumulate knowledge of issues, to under- 
stand human strength and weakness, to weave personal friendships, and 
to concentrate and employ them for a special purpose : the conversion 
of wishes into government ? And this can be achieved with more 
prospects of success if the member is sedulous in his attendance at 
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committees. This is doubly important, for it is in small gatherings 
that men learn to know each other, it is in these gatherings that 
important decisions are taken, it is by ronstant attendance that men 
acquire the appearance of an indispensable in.stitution, and, moreover, 
it is here that more than the mathematical share of power can be 
obtained, for attendance is usually slack. To be in permanent session 
is to become an oracle, and to exerei.se more than the share of power 
corresponding to one’s personal capacity. In France, Germany and 
the U.S.A. this is more important than utttmdance and debate in the 
full assembly, for the principal part of legislative and administrative 
work is done in Committee, the member who is elected chairman or 
reporter being presenter! with a great opportunity. 

To the qualities already described, another is indispensable. It 
is a knowledge of the rules of parliamentary procedure. There the 
member will find all the permLs.sion.s and prohibitions aflecting his right 
to intervene in discussion. He will discover weapons to defeat his rivals 
and opportunities to advance his own cause, obstacles to his progress, 
and roads which will require a process of sapping. By adroit use of 
these rules he may exact concessions by threatening to obstruct his 
opponents’ path with amendments ; and in modem parliaments so 
much has to be done at the insistent call of the constituencies that men 
are willing to concede in order to proceed. He will also be able to 
obtain conces.sions by the intrinsic merits of his argument, his rhetoric, 
and these together will stem the tide of his opponents’ policy by 
exhibiting to them its results, as the mere technical consequences 
which they have not had sufficient imagination to foresee, and as 
the extent of human opposition which will be aroused and whh-h has 
been underestimated ; and, further, by a portrayal of results in terms 
of votes at the next election. 

Where the party is in opposition the member’s activity is 
favoured by the leaders .and it may bring him reputation and power. 
For then any stick is a good weapon ; and the Government must be 
unmercifully harassed. But when the party is in office then the private 
member is sworn to cheer and vote, and not to oppose. Even a trifle 
is a waste of time, and may wreck the strategy resolved upon by 
the leaders. The party has many means of enforcing this unwritten 
rule ; the principal method being to set officers to watch the conduct 
of the member, or to meet together in Parliament and discuss and 
determine their course, and to threaten the refractory with expulsion 
or the withdrawal of aid at the next elections. The discipline is 
effective, for, as we have seen, without the party there is no nomination, 
and no opportunity to play an effective part in Parliament, and the 
exqienses of election are so great that most members must rely upon 
party help. * 

Thus it is an illusion, and a quite unnecessary one, to believe that 
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mmlbexB of Parliament are creators of policy. They are parts of an 
embattled host whose objective and strategy have long since been 
prt^ared, and who are needed for the purposes of minor tactics, which 
are not, however, without importance. Or to change the metaphor 
— they are merchants buying votes in the cheapest market, the con- 
stituencies, and selling in the dearest, to the forces opposed to them, 
which is always the official opposition and often their own colleagues 
and leaders. It is not derogatory to the function and dignity of 
parliaments to say this ; for we merely say that not in the members 
do the initiative and the need for thought reside, but in the party 
letulers. The work of ParUament is important, but the ordinary 
member cannot, does not, and need not, contribute much to its execu- 
tion, and that the average member was ever in a much, if any, better 
position, in a parliamentary * Gk>ldon Age ’, is a legend, not history. 
Where, indeed, as in France, the private member has much independ- 
ence and the parties are of small authority, no business is done, and 
the work of parliament dissolves into an interminable series of oratorical 
skirmishes with guerilla tactics, and destructive ambuscades. 

This does not mean that the quality of a parliament’s work is 
independent of the ability and work of its members. We have seen 
by what methods and for what ends the member may become effective. 
But we are concerned to say that almost everything depends upon 
the leaders, and that is due to electioneering methods in large popula- 
tions with universal suffrage, the complex technical nature of modern 
civilization, and the large amount of business which parliaments must 
get through. However, the better the followers the better (though 
the more embarrassed) the leaders. 

On the whole, then, in a country with reputable parties, the con- 
stituencies do not cause much damage in returning mediocrities, but 
where such parties do not exist — as in France and the U.8.A. — ^their 
choice may be, and is, disastrous not only to their civilization but to 
the very notion of parliamentary government. Even this evil is 
partially overcome by that disbelief in the logical extreme of democracy 
which shows itself in the estabhshment of permanent professional 
administrative officers. Now, if we examine the composition of 
parliaments we shall see that no member is, in fact, likely to be expert 
in more than one subject of a rather narrow scope, and though ail 
members taken together do have knowledge of most national and 
international interests, yet there is no distribution of members in 
arithmetical proportion to those interests. The correspondence 
between members and the aspects of national life upon which they 
are expert varies in different countries as Table I ^ows. 

The outstanding features of this Table are : (1) the small proportion 
of those who can, by the major occupation of their life, be expected to 
have a comprehensive opinion and make a useful contribution to general 
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policy : hence, on each particular policy a large proportion of the 
assembly is hoimd to be silent and take things on trust ; (2) that there is 
a spokesman for almost every aspect of national life ; (3) the large 
number of teachers who find their way into parliament; (4) the 
large niunber of professional politicians (authors, journalists, party 
officials, trade imion officials, ‘ other professions ’, and ‘ law ’). 
These, in fact, usually have the best all round knowledge, but the know- 
ledge is frequently superficial. The large number of ‘ lawyers ’ is due to 
two facts, that so many men who have taken the qualifying examina- 
tions for the legal profession are incapable of earning a living in it, 
and therefore drift into the profession where a living can be picked up 
and prestige won — ^politics, and secondly because there is a tradition 
that the man who knows the law can make the law. 

The Duration of Parliaments. We saw that those who desire 
a strict correspondence between Parliament and the will of the people 
believe that representativeness is to be produced by the frequency of 
parliaments, or, put in another way, by their short duration. What 
particular reasons have swayed men in their settlement of this question, 
and what should determine our judgement to-day ? In the U.S. A. the 
strength of democratic enthusiasm at once caused the new states to 
fly to such extremes as half-yearly anti yearly elections, * and both 
John Adams and the author of the Federalist tell us that there was 
,a current maxim running, ‘where annual elections end, tyranny 
■begins’.® The Constitutions explained themselves: that of Mas- 
sachusetts, for example, saying, ‘ in order to prevent those who be 
vested with authority from becoming oppressors, the people have a 
right ... to cause their public officers to return to private life ’. 

\ The first urge was to ward off tyranny ; the claims of efficiency were 
' naturally ignored. The Federal Constitution seems to have adopted 
a biennial term for the House of Representatives with little or no 
debate, but the Federalist supplies a sound set of arguments for two 
years rather than one, and, we might say, for a longer period than - 
two, though it was speaking to the more limited brief. 

‘ As it is essential to liberty that the frovemnient in general should have 
a common interest with th” people, so it is particularly essential that the branch 
ci it under consideration should have an immediate dependence on, and an 
intimate sympathy with, the people. Frequent elections are unquestionably 
the policy by which the dependence and sympathy can be effectually secured. 
But what degree of frequency may be absolutely necessary for the purpose 
does not appear to be susceptible of any precise calculation, and must depend 
upon a variety of circumstances with which it may be connected.’ 

What were the circumstances, as the Federalist saw them ? There 
was less need to control the House since it was to be checked by the 

1 Conneationt and Rhode Island were half-yearly, and the rest, save South Caro- 
lina (2 years), annual. 

* Federalist, p. 272 ; Merriam, op. eit., p. 78. Cf. also the various Declarations 
of Rights in the State Constitutioiis. 
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Gonstitation itself, by the State legislatures, and by the other federal 
organs. ‘It is a received and well-founded maziin, that where no 
other circumstances afiect the case, the greater the power is, the 
shorter ought to be its duration ; and, conversely, the smaller the 
power the more safely may its duration be protracted.’ Secondly, 
' No man can be a competent legislator who does not add to an upright 
intention and sound judgement a certain degree of knowledge of the 
subjects in which he is to legislate.’ Thirdly, attainment of this 
was possible only by actual experience in the station that requires 
the use of it. To settle the question, then, broadly, the Fed^cdist 
asked the question, ‘ Does the period of two years bear no greater 
proportion to the knowledge requisite for federal legislation than one 
year does to the knowledge requisite for state legislation ? ’ The 
Federalist answered that the field of Federal jurisdiction required a 
knowledge beyond that needed for the government of a single state. 
The condition of the States was diversified ; the legislation of foreign 
trade demanded an acquaintance with the ports, usages and regula- 
tions of the different states ; taxation required a wide knowledge of 
internal conditions. So, too, regarding the regulation of the militia 
and foreign affairs. 

' Sumo portion of this knowledge may, no doubt, be acquired in a man’s 
closet : but some of it also can only be derived from the public services of infor- 
mation: and all of it will be acquired to best effect by a practical attention 
to the subject during the period of actual service in the legislature. 

These, then, were the main grounds for a term longer than one 
year ; time for business, and the need of expertness. The French 
National Assembly * argued, generally, as the Federalist, and added 
the argument that a long duration was necessary to avoid the technical 
inconveniences of dissolution and re-election.* But short duration 
commended itself to them, also, as o means of overcoming the ex- 
pression of transient feeling at any otie election. 

The straggle has, indeed, always been between a shortness of term, 
to bring pressure upon a monarch, or to prevent the parliamentary 
body from becoming a corporation closed to the popular will, and 
the necessities of parliamentary technique. The English Act of 1641 
calling for a parliament at least every three years ‘ for ^e preventing 

’ Ct. Archives Farlementairis, VIII. 673 (Ilupout dc Xcmouri.) : ‘ This term (throe 
years) appears to me to be too long. It may even be disastrous to the nation. Men 
vested with the legislative power for three years may let themselves be earned away 
by the impulse to dominaU', so natural to the human heart.’ And Potion de Ville- 
nenve, loc. oit., p. 633 : ‘ The best moans of maintaining the wisdom of the assembly, 
is by often renewing the menibors, and by bolding them incessantly under the 
observation of their eonstituents, by tho pubUcity of their operations. It is to prevent 
their ever being able to hope to traffic the public liberties with the Government, and to 
give, above aU, to tho primary bodies the right, in subsequent sessions, in case of 
prevarication, to make the most emphatic and imperative demands.’ 

• Op. eit., p. 686. 
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of inconveiiiences happening by the long intermission of parhammits 
'Was designed 'to intimidate the iring by its simple presence. Then 
in 1716,^ the Whig majority taking advantage of disorders following 
the Jacobite reb^on, lengthened the duration of Parliament to 
seven years by the Septennial Act: this would avoid troublesome 
campaigns, ‘ remove expenses and disafiection. The arguments 
against this Bill naturally pointed 'to the unrepresentative character 
of any house based upon such long tenure. The Bill was naturally 
supported by all the placemen.* The Septennial Act was not repealed 
until 1911, when the Parliament Act was thought to have so 
weakened the power of the House of Lords that more frequent appeals 
to the people were deemed necessary. 

During its two centuries of life the Septennial Act was frequently 
challenged on the grounds that it severed Parliament from the elec- 
torate * ; but its effect, in practice, was mitigated by dissolutions 
caused by events which made an appeal to the people expedient or 
genuinely important. Mill was not an opponent of the septennial 
period. His view was that the period should be short in order to 
keep the representative close to the people, and that wherever demo- 
cracy was weak in the Constitution even a three-yearly period was 
too much ; but, on the other hand, where democracy was in the 
ascendant, the ^^ss active, and where it was important to prevent 
‘timid subserviency’ in the member and aUow him a long period 
by which to be judged, then five years was not excessive. In England, 
indeed, seven years was not too long, especially considering the possi- 
bility of dissolutions. 

On the advent of the Parliament Act, the period of tenure had 
necessarily to be reduced. For, in accordance with the maxim of 
the Federalist, the greater the power of the House the greater the 
need for its control, and the reform of the House of Lords certainly 
made the House of Commons the most powerful legislative body in 
the world. The idea that a slight majority — a transient majority — 
could override a large minority in matters fundamental naturally 
caused a search for safeguards. The referendum was proposed and 
rejected : the only thing that remained was a reduction of the term 
.y of Parliament, or, in other words, the greater frequency of necessary 
electoral appeals lest members ‘ outstay their mandates ’. This was 
fought by some among the Conservative Opposition on 'the grounds 

‘ In 1689 the iutroduotion o{ an annual Mutiny Act and the granting of annual 
auppUea, added to the triennial frequency of parliamente the neocaaity of their annual 
eeaiiion. Xhe Act of 1694 poeitiyely provided for the diaoontinuance of any parliament 
after three years of life, and the motives at work in the passage this Act were the 
House of Lords’ jealousy of the Commons and Whig desire to shackle the Crown. 
Cf. J. O. Randall, The Frequency and Duration of Parliamente, Am. Pol, Be. Seoieie 
(1916), X. 665. 

* Veitoh, op. dt. 

* Cf. William Lovett, Life of William Lovett ; Bookie, Life qf DierarH, I, 283. 
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that moie Ireqaeat elections would increase the power of the party 
machine and further depress the already depress^ condition of tiie 
private member ; increase the power of the Cabinet because it decreased 
the power of the ordinary member, and raise the expenses of a parlia- 
mentary career. The arguments on the Liberal side were as irre- 
sistible as the numbers. Now the Parliament Act contains a clause, 
inserted upon pressure by Conservative peers, to the efiect that the 
period of five years should never be lengthened by the exclusive 
action of Commons and King. It is easy to see that if any Parliament 
extended the term, the power, the ‘ suspensive veto ' left to the Lords, 
would be almost entirely swept away because in order to suspend 
effectively, the opportunities of the House of Commons to propose 
laws must be restricted to a short term. Lengthen its term and the 
pressure ceases. The question now, however, is, whether the period 
ought not to be less than five years ? 

France has a period of four years with, convetUionally, no power 
of dissolution in the hands of the government. Germany very deliber- 
ately gave herself a period of four years, ^ with a right of dissolution 
which has been several times exercised. What is there to be said 
for this period rather than three years or .five years ? It is clear that 
frequency of appearance before the electorate is essential : not so much 
that the members be judged, but in order to exercise a pressure upon the 
party. The stronger the parties, in fact, and the weaker the individual 
member, the more necessary is it that the leaders be shaken in their 
convictions and out of their dogmatic self-satisfaction by an electoral 
shock. We have already spoken of the growth of a guild conscious- 
ness in the group at the head of each party, and the intensive research 
of Michels bears out the common observation that the leaders tend 
to become oligarchs remote, not only from their constituents, but 
also from their parliamentar}' following. The nearer the election the 
more carefully they scan their own consciences and the movements 
of opinion in the constituencies. This was most strongly urged by 
the Independent Socialist Party of Germany during debates in the 
Constituent Assembly of 1919, and they were therefore in favour of 
a biennial term. Preusz and the Social Democratic Party had sug- 
gested three years.* Preusz refused to accept the proposal of a term 
of two years on the grounds that the shorter the period, the less 
favourable for Parliament, since it is vxalcened as against the electorate, 
and as against the Cabinet. On the other hand, a large minority of 
the Assembly were in favour of quinquennial parliaunents. It was 

* Const., Art. 23 : ‘ The Reichstag is elected for four years.’ Similarly the Ama- 
■iafi Landstag, Prussian Const., Art. 13. The old Constitution (Art. 24) eetabliahed 
a term of three yean nntil 1888, when a law extended the term to five yean. The 
law of 1888 was passed in order to avoid too frequent appeals to the people. Orism- 
ally three yean had been included in the Constitution by the Reichstag instead of 
the lour yean proposed by Bismarck. 

* Frew, Btfrimd «n to Project I, 
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remarked that a short period is incompatible with steady wd good 
work and that, in default of this, parliament must lose prestige. We 
think argument sound. It was also rightly observed that a 
good deal of time is lost at the beginning and the end of each parlia- 
ment : novices take time to find their stride ; while, at the end of 
the term, deputies and parties are already busy with electoral 
plans and their thoughts are elsewhere. The longer the period 
the shorter the proportion of time lost in this way. Further, it 
was necessary to avoid frequent excitement of the electorate. This 
argument is good only when it is measured : how frequently will 
excitement have a bad effect ? No one can say this, and in fact 
elections are not so exciting and impassioned as is pretended.’ 
It is suggested, too, that the more elections the greater the popular 
apathy and the smaller the number who vote. Again, this is an 
unmeasured argument : and between four years and five years 
we venture to believe that there is no difference in this regard 
at all. 

But there are weightier grounds for a long period. If the Federalist 
could, in its time, stress the importance of the need for information 
in the function of government, that importance is surely even more 
critical to-day. The world is no longer to be governed by a gentle- 
manly acquaintance with Rousseau, Burke and Adam Smith, and a 
dash of classical quotation, although there are many members of 
Parliament who would be improved by even such an accomplish- 
ment. Even the small amount of control which remains to 
the private member, and the not very large amount of real govern- 
ment which is left to the party, is not to be effectuated without 
far more knowledge of principle and detail than was needed by a 
Congressman of 1800. As a member of the German Constituent 
Ass^bly pointed out, parliaments are culled upon not only to talk 
but to administer, and this requires intensive knowledge attainable 
only in time through the actual conduct of affairs. All this serves 
to emphasize the necessity for time for apprenticeship and actual 
labour. Nor is that all. The proceedings of all parliaments are 
confined in intricate forms whose value we shall analyse later. They 
are not to be learnt quickly, yet not to know them renders null the 
most carefully prepared contribution to parliamentary discussion. 
Nor can procedure be learnt from written codes ; quite as important 
and commanding are the usages and customs of parliament — which 
can be learnt only by long presence and adaptation. Neither can 
we entirely ignore an argument put in the Prussian Constituent 
Assembly for the lengthening of the term : viz., that frequent 
elections are a strain upon the party funds, and might make the 

> This aigument is mewt usually put, as it was upon this oooasion, by those who 
hold the Conservative view of tiie state. Heilfron, op. dt., p. 31M S. 
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party officials more amenable to influence by contribntions from 
‘ interests 

Thus a compromise must be made. For England I think three 
years is too short for the necessary novitiate and expertise, and five 
years too long. The French and German rule * of four years might 
with advantage be adopted : for neither written constitution nor 
Second Chamber checks the power of the House, and the referendum 
has been rejected. Other countries have other problems : Germany, 
for example, has no by-elections in her system of proportional repre- 
sentation, and therefore lacks that impressive electoral weather-vane • 
which is still of such intense interest in Great Britain. 

There is one other argument for a reduction of the electoral period ; 
it applies to all countries, and therefore to England. But so far we 
have not met it in any legislature. It is this. Since the electorate 
and the party arc almost in direct touch, and the main issues of govern- 
ment are thus decided outside parliament, it has become all the more 
important that the electorate shall be politically capable. Political 
institutions may enable it the better to fulfil its task or may have 
the reverse effect. .4 short duration of parliament has the effect of 
consulting the people and causing the parties to renew their man- 
dates after they have explained their case to the people and, to the 
degree we have previously analysed, educated them. But shorter 
terms have a further effect quite as important as these : they make 
it possible for the elecitor to compare promises with achievements 
on a greater number of occasions. This constitutes his experience, 
and it is important that he should have as much of it as is compatible 
with efficiejit government. At the present time an English voter 
who gives his first vote at 21 and his last, say, at 66, has an electoral 
life of forty-five years, that is, he votes a minimum of nine times — 
lives through nine campaigns, sees nine sets of leaders, nine sets of 
promises, nine parliaments— and their results. If the duration of 
parliament were legally four years, then the resultant electoral experi- 
ence would be a minimum of eleven campaigns — and the rest. In 
so far as experience teaches, we have the right to expect that this 
would be a gain in electoral wisdom : if experience does not teach, 
then there is little case for democracy ; and, if this reform is of little 
moment, it can only be said that all reforms are but of small moment, 

' Cf. WalUecker, Die Verfai^JSHng dcs FrriMaaiCit 2^reu4zeN, Art. 13. 

^ The German rule of four yoani was adopted as a compromise suggested by the 
Democratic Party lietween the period of thno years which Prensz had proposed, 
and which the Constitutional Committee had passed by a narrow and, owi^ to 
abstentions, rather uncertam majority. On the second reading a nairow majority 
rejected the German Nationalists' amendment of five years, that now being supported 
by the Democrats. On the third reading, a small majority accepted four as a com- 
promise between these oxtremos, Cf. Preytag Loringhoven, op. cit., p. 99 ff. 

* Cf. Katzenstein (Social Democrat), National Assembly (Heilfrim, p. 3113): 

* They are, as wo all know, political weather vanes, the barometers by which (me 
can tell the ohan^ of electoral feeling.* 
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aiid the greet changes in civilization are only produced by an accumu- 
lation of trifles. 

We have said enough, at any rate, to reveal tiie intentions and 
efieots of the law relating to the duration of parliaments ; and to 
have emphasized the dependence of this question upon the strength 
of the Second Chamber, the existence or non-existence of the Refer- 
endum, and the extent to which Parliament is congested with busi- 
ness. If the Second Chamber is strong the Progressive is inclined 
to argue that it should be overcome by the frequently expressed view 
of the electorate : if it is weak, the Conservative is inclined to say 
that there should be frequent appeals as a check upon the First Cham- 
ber. Where the referendum exists, as in Germany, it has been argued 
that a long tenure will not result in senility and unpopular action, 

I because there is a remedy. The more work, the more the necessity 
\for knowledge, experience and, therefore, time. 

Incessant Pressure on Parliaments. It is wrong to imagine 
that the proximity of dissolution and re-election is the only check 
upon the enterprise of parliaments. This would be to allow to modern 
party organizations only a fragment of their actual effectiveness. 
Party organization is permanent, and the central machine and the 
parliamentary leaders are linked to the localities by continuous ties. 
It has the means of knowing what people feel about its parliamentary 
activity, through the local caucuses and agents. The private member 
is sensitive to the views of his local committee and the local press, and 
this is not slow to complain when there is cause. Further, in times of 
crisis ^ members are approached by letter, telegram and deputations, 
and they cannot avoid a response if they value re-election : since the 
rise of the caucuses these are a natural vehicle for the expression of 
constituents’ opinion ; and the effect is that the electorate functions 
between, as well as during, elections. Moreover, all the vocational, 
^ cultural and local associations are incessantly vigilant and clamant. 
Modem development has given the lie to Rousseau’s criticism, sound 
in its time : the lack of means to subject representatives to their in- 
structions, and to compel a strict account of their parliamentary 
conduct to their constituents. 

* On this point 1 cannot but admize the negligence, the oarelesaneaB and 1 
daie to say &e stupidity of the English nation which, after having armed its 
depntiee with the supreme authority, demands no check whatever to regulate 
the use which th^ can make for seven whole years of thw oommisuon.' 
(Oouvernement dt PiAognt, XV.) 

And again : * 

‘The English people thinks it is free; it makes a great mistake, it is not 
free exoqit during the election of members of Parliament; as soon as they 

* Cf. Uie protests raised by Kottmgham in regard to the renewal id the lace duties 
inl99». 

* BoeM Controa, Bk. in. Chap. XV. 
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an eteotod, it ia a alave, indeed nothing. In the ahort momenta of ita liberty, 
tJie nae it makea thereof deaervea that it ahall be lost.* 

That state of affairs, as we have seen, has passed away, and all par- 
liaments are tethered to the people by thousands of living ties. The 
connexion is weakest in France, for the lack of parties gives full rein 
to a personal connexion founded upon the changeable opinions and 
fortunes of individuals and the personal and local favours which the 
deputy is able to obtain for his constituents. There is in a party 
an impersonal force and stability, a loyalty, which comes of the 
belief of each individual member that he is accoimtable to a large 
and powerful entity, that he cannot change his mind without the 
consultation and consent of others. This constitutes the essence of 
any mmihership, and it prevents change for narrowly personal reasons. 
Ps^ics of this kind, of varying quality, however, exist in England, 
the U.S.A., less in Germany, less still in France. This type of associa- 
tion results in fairly continuous accord between the central authority 
and the members. Sometimes, however, especially in the U.8.A,, 
the impulse from the localities is fictitious, emanating from outside 
the local party organization in some interested association which 
urges the constituents to send special instructions to their members. 
Examples of this are to be found in the Prohibition and the Women 
Suffrage movements. The further importance of this connexion 
between the party in the localities and the party in Parliament is this : 
not only does the locality urge on its parliamentary representatives, 
but the representatives immediately on the field of action, and in touch 
with their opponents, are able to see prospects and difficulties which 
could not be foreseen, and from them the localities learn in what 
manner their expectations must be modified. Thus again we are 
in the circle of influences which makes the Centre think with the 
mind of the localities, and the localities think with the mind of the 
Centre.* 

Dissolution. Parliaments have a legal term, at the end of which 
they must be dissolved, and only in the U.S. Congress is that term ‘ 
not curtailable by dissolution. In England, France and Germany, 
the law permits an earlier dissolution, if necessary, and practice has 
so far kept the law alive. In England, the quinquennial period is 
a maximum imposed upon the Crown, but the Crown may dissolve 
Parliament and has often done so, before the end is reached. In 
Frai^ the Chamber may be dissolved by the President (with the 
consent of the Senate),* but convention has worked against the prac- 
tice and the Chamber has, practically, a fixed term of four years. 
We are, therefore, concerned with the intentions and effects of dis- 

^ Cf., at onoe, the diagnm, the Viscera of the Modem Leviathan, in Chapter XXI, 
Mra. 

• Uw of 24 Feb. 1876, Art. 6. 
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solution in England and Gfennany and the causes and eCeots of the 
convention which has grown up in France. 

In England the right of dissolution lies with the Crown, and in 
earlier timef 'it was used by the Crown to get rid of an uncongenial 
parliament at a moment favourable to its own friends’ prospects of 
success. But with the democratization of the Constitution and the 
rise of the convention that the Cabinet requires the confidence of the 
House of Commons, it naturally happened that the initiative in this 
matter passed into the hands of the Prime Minister. Not that the 
Crown was not in earlier days advised by its Ministers, but now the 
advice is given not in the personal interests of the Crown, but ‘ in the 
interests of the country ’. This means, of course, that the party view 
. of the national interest rules. Thus, then, authority to dissolve is 
located in the Cabinet.^ 

By what motives have Cabinets been moved, and what is the 
generally expected rule of dissolution, which will govern the advice 
tendered to the Crown ? The history of the nineteenth century 
shows that on one occasion only did a Parliament run its full seven 
years and this was the Parliament of 1867-73, when the Liberals, 
led by Gladstone, had a large and homogeneous majority * gathered 
from among the new voters by going ‘ on the stump ’. Before this 
Parliament parties were either so evenly divided after elections, or 
so cut across and heterogeneous, through religious issues and sudden 
foreign contingencies, or by the protectionist-free trade struggle, that 
frequent changes of ministry occurred without, however, adding any 
strength to the new government. So great was the need to end 
parliamentary stagnation, and the uncertainty of balanced opinion, 
that both parties agreed upon dissolution.^ Majorities and minorities 
of less than a score of votes marked tliis time : their composition 
being different on each division. And after the Parliament of 1867-73 
the serenity of majorities was troubled by a new difficulty : the parties 
were split by Home Rule and Coercion, and the House rejoiced in 
a solid block of some sixty Home Rulers who derided the calm and 
stability of English politics. The impasse of 1885 could only be 
escaped by an understanding between the Liberals and Conservatives 
to dissolve. A year later it was necessary to consult the cmmtry, 
for the Liberal Unionists went over to the Conservatives to defeat 
the Home Rule Bill. A fairly long parliament was the result, during 
which the Liberal Opposition was excogitating the Newcastle Pro- 
gramme and the Conservatives strangle Ireland. The election of 
1892 gave the Liberals a majority only with the help of the Irish ; 

1 This snbjoot is treated farther, and from a slightly different angle, in the Chapter 
on the British Cabinet, infra. 

* A majority of 120. May, ConttUutional Bittory, 111, 73. 

* E.g. in Jidy, 1862, after Palmerston's exit from the weak Bussell govemment. 
Cf. Spencer Walpole, lAfe of Lord John SuMtU, II, XXII and XXIII. 
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it could not last and was defeated on a minor matter of supply. In 
1896 another election occurred, and a seven-years’ Parliament fol- 
lowed the Conservative successes. 

The ‘ khaki election ’ of 1901 was fought on the Boer War issue : 
the Conservatives obtained an enormous majority. The Balfour 
Cabinet succeeded to the boredom which is the aftermath of war- 
excitement, when victory has to be paid for, and it was smitten with 
intestine strife when Chamberlain began his Tarifi Reform move- 
ment ; prominent members, including Chamberlain, resigned from 
the Cabinet. The issue of Chinese Labour and the Taff Vale Judge- 
ment arose. By-elections were disastrous. ^ Irish troubles beset a 
government which could neither leave Ireland nor crush her, and, 
in December, 1905, two years before it was legally necessary, Mr. 
Balfour resigned. The Government felt that it was not wanted ; 
that its mandate had been outstayed ; and what is of even more 
importance than these events and doctrine, was the fact that Balfour, 
faced with a new policy of a rather fundamental kind, had declared 
that it would be neither possible, nor right, for the Government to 
adopt any system of fiscal reform unless it had first been submitted 
to the country.* Ro.signation was also one way of clearing up the 
internal difficulties of the party. 

The next dissolutions of interest were those of 1910, in January 
and December. They were deliberate invocations of the electorate 
to decide upon two issues, the social and fiscal reforms of Lloyd George, 
and the consequent reform of the House of Lords. In 1918, after 
the Armistice, a dissolution took place ; Parliament had sat since 
1910, through the War, and Mr. Lloyd George now sought a mandate 
for his policy of peace and reconstruction. Four years afterwards, 
in 1922, the Coalition Government dissolved owing to the difficulties 
of continued co-operation between the Conservative and Liberal 
elements of the Cabinet, neither side feeling satisfied with its share 
in making policy.® A Conservative majority followed, but, in 1923, 
the question of Protection, becoming once more acute as a remedy 
for unemployment, Mr. Baldwin resigned on the groimd that so great 
a reform ought not to take place when his predecessor, Bonar Law, 
had given a pledge against it at the election.® 

Then began a period of parliamentary difficulty : the Labour 
Party, which had been a third party, suddenly developed great elec- 
toral and parliamentary strength, while the laberal Party did not 
disappear. No single party then obtained a clear majority over the 
other two. The Liberals helped the Labour Party to overturn the 
Conservatives, and did not vote the Labour Party out of office until 

^ Cf. Spender, Life Sir Henry CampbeU-Bannerman, Vd. II, Chap. XXV. 

* Spender, op. oit., II, 108. Cl. also Sir Almerio Vitzroy, Memoire, II. 

* (X. Beaverbro^. 

* See Chapter on Constitntione, supra footnote. 
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SMrlj a year had elapsed. When the inevitable defeat ooonited, 
the qnestion arose, ‘ In snoh a state of parties what is the rule for 
dissolution f ’ When there is no certainty of a majority governmmit 
ought the minority in office to advise the Crown to di^lve in order 
to escape from parliamentary difficulties and perhaps improve its 
electoral position 1 The vista of a long and indecisive senes of elec- 
tions at short and disturbing intervals appeared. The ostensible 
question revolved around the position of the Crown : whether it 
could reject the advice given by the Cabinet of the day, and in its 
proper place we discuss that aspect of it ; but the real question was 
what rule should guide the party in advising dissolution ? 

History gives no precise authoritative answer, but, as we have 
seen, it tells us in what circumstances dissolution was thought advis- 
able. Those circumstances are : 

1. When the position of parties is such as to produce deadlock, 
preventing legislation which any ministrable party conceives neces- 
sary, and criticizing administration in so emphatic a manner that 
the Government can no longer preserve its dignity. 

2. When a Government sees convincing signs that it is no longer 
trusted by the country. 

3. When a policy of fundamental importance is newly evolved 
and there has yet been no opportunity of plainly cons^ting the 
country upon it.^ 

The psychology of average members of parliament indicates the 
effect of a threatened dissolution.* It throws them all into a state 
of frightened self-inquiry which is followed by a tightening of party 
discipline. If the Opposition is sanguine of its chances at the nert 
election, it closes its ranks and becomes less yielding. If its chances 
are weak, the threat of a dissolution, which need not be actually made, 
for it is known by all that such must occur upon any first-clam defeat 
of the Government, will cause it to search ite mind once more, and 
as with the Liberal Party in recent years, to yield more than it would 
do in independence. As for the followers of the Government, the 
threat of dissolution is a means of consolidating them in support 
of the Cabinet — for to expose one’s own party to the risk of over- 
throw, to surrender one’s own seat, and to invite the anxiety and 
expense of fighting to regain it, is more than most members will 
readily do. Dissolution thus throws power into the hands of the 

* See article in Sauni TabU, December, 1929, 

* Gt Dow, The Qcwenuance of Snglandf Chap. 6 ; * Whatever motives may have 

mdooed a memher to eeek a place in the House of Commons, he will sorely want 
to hold it as long as he can, and with as little tronble and expense as pTnisihin . . . 
BVom bis pecaanal point of view a abort Parliament is a u jMnatan 

dissolotion a nuisance. . . . The Uiavtry can often subdue nbdUoa in its own 
ranks, and to a oertain extent keep its antagonists from going to extremities, Iw 
allowing It to be known that if oertain things are done, or not done, there will be 
a general election.’ 
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leAdexSi for they are in the best position to ascertain when it will 
be most advantageous to their side, and they are able to decree that 
aid shall be given or refused to a candidate in proportion as he has 
served his party well. 

The Genmn Constitution of 1919 contains a clause (Art. 62) 
empowering the Reich President to dissolve the Reichstag, but only 
once for the same cause. What does this mean ? The spirit of the 
Constitution is strongly democratic. Now the experience of Fiance 
mfluenced Germany very powerfully — but by its pathological qualities. 
The Germans were anxious to avoid the evils inherent in French 
Parliamentarism. Therefore, in giving the Cabinet large powers, 
safeguards were created against developments like the barren and 
even harmful activity of the French Chambers. The Referendum 
and the Initiative were introduced. So, also, was a Presidency, 
elected directly by the people to act as a counterweight to the Reich- 
stag. The instrument of his power in this particular respect was 
the power of dissolution. At once difficulties arose ; was the Cabinet 
to countersign the order for dissolution or not ? If this was affirmed, 
then the Cabinet would have at least as much authority to order a 
dissolution as the President, and, then, the President’s power would 
be smaller than the Conservatives, and even the Liberals and some 
Social Democrats, desired. If it were denied, then an authority 
independent of the Cabinet would have the power to intervene, and 
the centre of political gravity would be shifted from the political 
parties to a single person — a proposition unacceptable to the majority 
of the Assembly. Although popular election of the President reduced 
the opposition to his independent power of dissolution, ministerial 
responsibility was adopted.' The result, then, is, that the President 
may declare himself dissatisfied with the parliamentary situation and 
suggest to the Cabinet the desirability of a dissolution. 

This, however, has not yet arisen in practice. On the other hand. 
Ministers may desire a dissolution, and can resign in order to get it 
— but they will be successful in their demand only if the President 
cannot find another practicable set of ministers. This may easily 
occur owing to the large number of parties, and the size of the Extremes 
who may join in overturning a government, but cannot co-operate ^ 
in a new one. In fact, not all Cabinets which have threatened dis- 
solution have been able to secure it. It has been granted them on 
three occasions of parliamentary impasse. It has also been refused 
by President Hindenberg, who has preferred to urge the Cabinet to 
continue in office and carry through its less controversial business.* 

* Of. PShl, Die AuflOmug da Stichelafe, 1922. 

t ^ oontiOfttny hfts aTiaen on tho c^uoitkon whothor the Pieodent may dinaolTe 
tfia Rehdmtag without the countersignature of any of the existuig ministerif hut 
with that of the incoming person whom he appoints as Chancellor. This propositkm 
is considered agii.it> jn the chapters on Cabinets and Chiefs of State, 
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Let us consider (1) the circumstances in which it was conceived dis- 
solution was appropriate ; and (2) those in which it has already been 
used. The first occasion was in March, 1924. The Marx Cabinet 
was based upon a Coalition of the middle parties (Democrats, Centre, 
Popular Party, Bavarian People’s Party and two Ministers not in the 
Reichstag). These together mustered about 189 members ; and the 
potential opposition was, therefore, 270 members. The German 
Nationalists with 71, the Social Democrats with 102, and the Inde- 
pendent Social Democrats with 84, could, between them, overturn 
^e Cabinet at any time. The Government, therefore, lived on sufiEer- 
ance. This was already the seventh government since the elections 
of 1st June 1920. One had fallen owing to the London ultimatum, 
another fell through its own internal weakness and the impossibility 
of forcing the German People’s Party to coalesce with it, the irruption 
into the Ruhr caused a reorganization, and a sixth fell when this 
combination failed to survive the antipathies of the coalition parties, 
while the seventh shattered upon the difficulties between the Reich, 
Bavaria and Saxony. And now the minority government expressed 
the desire that certain decrees based upon the Emergency Powers 
Acts * should be continued. It was folly, however, to create a new 
ministerial crisis which would produce a fresh ministry when the 
general elections were only three months away. Perhaps the elections 
would settle the question i They did not. The parties came back 
as ill-assorted and each as weak as before. Within six months it 
was found to be impossible either to maintain the existing govern- 
ment (the Marx Coalition as before) or to found a ministry with any 
better prospects of life. In October, 1 924, therefore the Reichstag was 
dissolved again. In July, 1930, the Briining Government, a coalition 
of minority parties, dissolved in face of a coalition of extremes. The 
object of the dissolutions was clear and laudable. Parliament was 
impotent, and it was believed that reference to the electorate would 
produce a shift of votes sufficient to break the deadlock. Doubtless if 
there were numerous general elections the disturbance would in time 
produce a pre-parliameniary coalition of parties ot voters and thus pro- 
vide stability for the Government.* The parties and the people would 
be continually faced with the problem of instability in government 
caused by small, numerous, and irreconcilable parties— and the question 
would arise — ^why not sink your minor difierences for the «»»kA of 
good government? Though Germany is only slowly learning the 
proper lesson, the power of dissolution is a wholesome and necessary 
one if Parliament is to learn a proper dependence upon the people ; 
and if we now compare the case of France, where the right to dissolve 
has withered, we ^all even better appreciate its significance. 

* XrmSchtigungigaeUe, 13 Oct. and 1 Sec. 1923. 

* Such as that attempted by the German Democratic Party and a nnmh« of 
■maU groups in the election of 1930 — they formed the StaatsparUi. 
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The Constitution of 1876 * gives the President, with the assent of 
the Senate, power to dissolve the Chamber of Deputies. The debates 
of the National Assembly show that this body (which was strongly 
monarchical) was mainly influenced by the desire to give the Presi- 
dency, which they had designed as nearly as they could to be the 
niche for a King, a weapon of defence against encroachment by Parlia- 
ment.* Prfivost Paradol in his La France NouveUe,^ which had a 
great deal of influence upon the more thoughtful members of the 
Assembly, had argued that the greatest peril to liberty and order in 
parliamentary government was a discordance between the constituted 
authorities and public opinion. In a country with a ministry based 
upon parliament and the people this danger was produced by the 
gradual or sudden loss of support, and the stubborn retention of office, 
by the ministry. Dis.solution and new elections are the only sound 
remedies. Could you give this power to a President, himself elected 
by a party ? Dependent upon its friendship after his term, his sense 
of duty would hardly be strong enough to force it to the country. 

• It is to count too much on the idea of duty. It is to demand too 
much out of pure love for the public good, and when institutions sin 
by this noble excess, human weakness has its revenge by leaving 
them unused or destroying them.’ * The power of dissolution may 
well be given to a king who stands above parties and has an inde- 
pendent love of his country. It is useless to give it to the Cabinet, 
for this will never utilize the power against itself or its followers. 
But a king supported by an V pper Cham ber could with public advantage 
exercise such a power.® 

We must observe that Prevost Paradol imagined no other case 
than the loss by the majority of its support in the country. But 
he did arrive at an inkling of what has actually become the stumbling- 
block of French parliamentary life : too many parties, a siuplus 
of personal advertisement, an excess of theatrical tactics — factors 
which have not only deprived the parliamentary majority of social 
support in the country, but have even prevented a stable majority 
with an appetite and ability for work from ever coming into existence. 
The National Assembly followed Pr6vost Paradol and its own desire 

> Law, 25 Kcl). 187.-i. Art. 5. _ . 

* Cf. Annales t/e rAasembli'r Xaiionale, Pans, 1875, XXXVI, 334 ff. : ‘ division 
of the legislative power, said the honourable M, Antonin Leffcbvre-Pontahs, is a barrier 
against the mistakes and the raah arts which are inevitable when there is onty one 
Assembly ; it makes the two assemblies, by submitting their decisions to revision 
and to a kind of right of appeal, deliberate carefully ; it thus helps to^ prevent hasty, 
ilLconsidered and irreparable projKisals. Whatever prc<*autions a single AssemUy 
may take against itself, it can always rid itself of them with impunity ; thus security 
against the dangers and abuses of absolute power, w'hich should not be tolerated 
anywhere, must be sought elsewhere and not in the single Assembly.* 

* (1869), pp. 143-7. 

* Ibid., p. 144. 

‘ Ibid., p. 106. 
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to gtanngthen tiie executive and veeted the right of diseolution in 
the President,^ with the consent of the Senate. 

The right was used once, in ciroumstances so unfortunate as to 
cause the destruction of the power. The Chamber of Deputies of 
8th March 1876, contained a large republican majority. Marshal 
MacMahon, monarchist, elected Prraident by the Monarchist National 
Assembly upon the fall of Thiers, sought to overcome the anti-clerical 
and republican impulses of the Chamber. He caused the resignation 
<4 Jules Simon on the Seize-Mai, and, faced with an exceedingly restive 
parliament, asked the Senate to support a dissolution. By a small 
majority (149 to 130), and after grave debate, consent was granted, 
and this in a Senate one-quarter full of life-members appointed by 
the Monarchist Assembly. A constitutional right had been used in 
an unconstitutional spirit, not in order to serve the electorate, but 
directly to thwart it. 

The power to dissolve fell into disrepute, and has never since 
been used, and France has seriously suffered in consequence. As 
Leyret has put it : ‘ Le Parlement est tout ; la nation n'est rien.’ * 

Discussion of the question in France has, however, proceeded on 
rather unreal lines : it has been made part of the theory of the Separ- 
ation of Powers. It is assumed that liberty cannot be secured u^ess 
powers are separated, and if, therefore, the Chamber attempts to 
control too much, and thus infringes the rule of separation, the power 
of dissolution is required to free the executive tom encroachment. 
But the matter ought rather to be judged by its direct results than 
as a corollary of a general proposition in government. The fact, 
radical and striking, is, that no Cabinet in France has the pmeer to 
eovnter-attadk an insurgent ossenMy. The members can, and there- 
fore do, allow themselves all liberties until the proximity of an election. 
They waste time, overturn ministries, stage interpellations, and as 
Fa^et has said, labour without accomplishment. It is not the Cabinet 
which hu been so much at fault (as M. Prdvost Paradol calculated) 
but parliament ; the executive has needed defence, but never so 
much as the country itself. Though a government may be busy 
with the most urgent a&irs, its work can bo stopped by an inter- 
pellation, for the interpellation is a threat to its existence ; nor can 
it, by making the subject a question of confidence, permanently quash 
the inte^llation and frighten the errant deputy by the thought that 
the Cabinet will fall and crush him as well as them. If the^mmia- 
aon on the Budget plays with the Finance Bill all the year round 
the Cabinet cannot r^uce it to order. If its programme is disturbed 
by purely obstructive amendments and discussion, it is forced to sit 
by, vociferous, or sighing, but idle, or to resign— which is exactly 

* See tbe diBcuiwion in Leyret, Lt Prindent de la SimbUoae. 

» Ibid., p. IM). 
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wliAt the aqomitB for office wish. There is no power to seonie the 
working strength of the government, or the correspondence between 
public opinion and parliamentary activities. 

It must not be forgotten that the power in its present form is the 
less emplo 3 rable because of the part the Senate is required to play in 
it. Thou^ the Senate has few enemies, it is barely tolerated, for 
its powers are considerable, and its emanation from popular election, 
although by an indirect route, gives it a conceit of which the Deputies 
are jealous. 

Even now the true importance of dissolution is misunderstood by 
French thinkers. The most recent discussion is Professor Redslob’s,^ 
and his views are these. To dissolve is to demand arbitration by 
the people between the ministry and the assembly : but arbitration 
is possible only as between two equal subjects, not between subjects 
of unequal strength. But the Chamber is necessarily weaker because 
it has to be destroyed before the arbitration can take place. That 
is, the ministry is stronger, and is for a short time even free from 
the competition of its rival. To destroy the Chamber is an act of 
authority : only a strong institution can do it : but the President 
is a weak institution, derived as it is from parliamentary election. 
Hence, there cannot be a dissolution, especiaUy since the Cabinet is 
itself appointed by this weak institution. 

‘ The result is that the fundamental condition of dissolution is not present, 
neither the ministry which is the rival of the Chamber, nor the President, who 
must show authority by breaking it in order to subject it to the judgement 
of the people, are independent powers. They are not the equals ci th^ an. 
tagonist. That is why the arbitration ostabli^ed by dissolution is impossilde.’ ' 

Apart from the fact that this argument contains a good many 
interMl contradictions, the whole attitude is erroneous. The prin- 
cipal fallacy resides in the introduction of the notion of arbitration 
and the assumption that equality is necessary for it. Even if tiiis 
were right — which it is not — ^this has no application to the case con- 
ffldered. The real issue is between an appeal to the people to remedy 
internal conditions in the Chamber, or omitting it, to leave the Cham- 
ber free for the display of disorganized and incoherent animosities. 
If the latter is preferred, and it has been since 1877, then the cause 
is no solemn nonsense about arbitration and its supposed nature, but 
that the Chamber and the Government knew and know that the people 
do not care enough about regular and B 3 ratematic government to 
support either the one or the other in any action they may take. The 
Chamber is regarded with cynicism, the Ministry with suspicion, 
the President with humour and a little contempt. The causes are 
the experience of former regimes and national character. 

^ Le Jtigime Parkmatlaire, 1922. 

• IWd., p. 178. 
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In Engla-ni^ dissolution is peimitted because all are convinced that 
\rfiatever party governs, there must be government ; and that dead- 
lock and verbal contests are insufficient as fruits of parliamentary 
endeavour, and must be ended by an appeal to the people, which it 
is better tiiat the Government should make, than that it should not 
be made at all. Though it pains the Government and members of 
Parliament to give up office and a seat in the House, these are felt to 
be necessary and proper, if reluctant and belated, sacrifices. What 
Chamber of Deputies or French Cabinet has, since the rise of the French 
Republic, been imbued with such a spirit ? No President can do what 
these boffies are unwilling to do ; and that which has caused good party 
organization not to arise is equally the cause of this — a lack of practical 
governing sense in the people, which is content not to get results in action 
and behaviour, but to ‘ unpack its heart with words and gestures ’. It 
is true that the British Crown, by its hereditary position, presents 
an appearance of impartiality and national concern, in a dissolution, 
not reproducible in France where the chief of state is ejected — but 
this is not why dissolution is po&sitde in England and impossible in 
France. AH these institutions are founded ou the national character, 
and Redslob only begins to touch the problem at the close of his 
discourse, when he says : ‘ Finally, the current of opinion hostile 
to the executive which characterizes France and derives from the 
vicissitudes of its history, does not exist in England.’ ^ The question 
is not really one between Chief of State and Parliament, but between 
Parliament and the Cabinet ; it is whether the Cabinet shall have 
the right to challenge a fractious parliament, and say, ‘ Now consider 
well : is your attitude dictated by personal considerations or by con- 
siderations of benefit to the State ; are you thinking of yourselves or 
your constituency ? Compare and choose ! If you choose to overturn 
us, you must answer to the people for it ! ’ This often gives the 
Cabinet a coercive power over its folWers and the Opposition ; 
but government is not perfect. The problem receives further atten- 
tion in the chapter on Chiefs of State. Let us merely add that Red- 
slob’s doctrine influenced Preusz in liis drafting of the German 
Constitution of 1919. 

Thus mandates, and the frequency and dissolution of parliaments, 
formally maintain the correspondence between people and parliament. 
But we are not yet free to observe how parliaments use their powers, 
for they themselves are not organized upon the simple basis of one 

* Le Sfgime Parlementaire, p. 181. This doctnne Hhould lie compared with that in 
Eamein, op. cit., 11, 180 if. and Uugoit, op. rit., IV, 572 fl. Doth these antbon 
incline away from the treatment of the subject as a branch of the separation of 
powers (i.e, the Right of Uissolution as a defenre of the executive) and recognize the 
importance of the Bi^t of Dissolution as an instrument for clearing away diffioultiea 
in the Chamber of Deputies and in the relations between this and the Cabinet. 
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chamber, but for various reasons and from diverse causes are divided 
into two. We must, therefore, pause for a brief inquiry into bicameral 
arrangements, and having discovered how power is divided between 
the assemblies, we can proceed to a discussion of the procedure and 
activities of the more popular, or the First, Chamber. 



CHAPTER XVII 
SECOND CHAMBERS 

W E must distinguish. Parliaments are bicameral for two 
broad and difierent reasons : as a result of the federal 
system, and as the institutional result of a desire to check 
the popular principle in the constitution. This does not mean that 
in Federal States the Second Chamber was designed only to represent 
the States ; and if we can take the records of the constatutional 
conventions and their members as evidence, it is likely that there 
would have been some sort of Second Chamber, even if it were not 
required by the federal principle ; it does not mean, therefore, that 
there is absent from these (the U.S. Senate and the German Reichsrat) 
the intention or spirit of a curb. We have now to examine the con- 
stitution of Second Chambers as a check upon the rule of Number. 

A Multitude of Counsellors. If, then, we contemplate the 
history of government, we find that two basic motives have contri- 
' buted to the establishment of Bicameral Systems. The first is, per- 
haps, the more universal, and is likely to be the more enduring. Most 
human beings desire a multitude of counsellors, and all the advice 
they can obtain : whether from fear of taking responsibility and the 
desire to absolve themselves from blame if matters go awry, or from 
the wish to repair their lack of knowledge or judgment. It is not 
that others ne^ to be convinced, but that the mind is olaiified by 
talking out, which implies thinkii^ out, the issue. Indeed, most 
people, to talk is the only way to think. This tendency will be found 
everywhere operative and puticularly in proportion to the g ravity of 
tile object ; in cases of real urgency, such as dangerous illness, the 
numbw of counsellors is limited oidy by the resources at the patiiwt’s 
disposal It is not a question of courage or fear to innovate, but a 
sound sense of sdf-preservation, which le^ men to take counsel before 
proceeding : it is not so much a question of whether, as how, to act. 

Generally, then, men are circumspect, and therefore tb^ estal^tii 
institutions which compel jodgements to be deliberate. Ijiey estab- 
lish ddays, and adjournments, notices of resolution, and a multitude 
of advisory bodies. But in afhurs of State the result of any tesolntipn 
is widesproad, hence even greater care to {oevent abuses of power. 

m 
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Fuither, ddibeiation and Bolemniiy add to the chances of obedience, 
and strengthen loyalty ; they seem to have exhausted the possibiiitieB 
of error and of the arbitrary, and assume the air of the inevitable, 
the decree of Nature, and since it is useless to rebel against Nature, 
adaptation is the only road to relief. These motives are the constant > 
and essential nuclens of most arguments in favour of more deliberation , 
—or in other words, a Second Chamber ; but the phrases in which 
the arguments are couched are usually less conscious, more conven- 
tional, and often more rhetorically picturesque. 

The Defence of Posaeaaions. Secondly, apart from the need 
for mature deliberation, Second Chambers have come into existence 
for the same reason as so many other institutions ; those who have 
power and possessions create all possible barricades to prevent their 
loss. Revolution is not the only movement of the human spirit to 
produce barricades : conservatism has produced more. Indeed, all 
Second Chambers have been instituted, and are maintained, not from 
disinterested love of mature deliberation, but because there is some- 
thing their makers wished to defend against the rest of the community ; 
and, moreover, it is not always difficult to trace this motive to its 
sources and channels. The diminution of social inequality, and the 
downfall of social monopolies, may in time cause the disappearance 
of this protectiveness, but the spontaneous desire for deliberation in 
a vast complex society will not easily fade or lose its need for insti- 
tutional embodiment. The final question is, what form ought this 
best take ? 

We are concerned with the British House of Lords, the French 
Senate, the American Senate, the German Reichsrat,^ and we shall 


1 Xho oomposition anU powers of some other Second Chambers may also be noted : 
BlliUiUH (Constitution of 1831 ; amended 1893) 

Compontwn (Total ; 163. Term of OSico ; 4 years. Age qiwlification : 40). 

(i) Senators elected directly (93 m number, half that of the Lower Chamber). 

(ii) l^rinoial Senators (as m France) elected by Provincial Councils (1 for every 
300,000 inhabitants ; 40). 

(iii) Co-opted Senators — drawn from distinguished oitisens of the State— elected 
by the Senate (20). 

Pawet*. Money nills and Bills relating to the strength of the Army must be 
tettiatjid by the Lower Chamber ; otherwise co-equal authority. 

gwmaKutND (Federation. Ctmstitution of 1874) 

ComposttWH (lV)tal : 44. Term (rf Office — varies according to Cantonal regulation). 

Senators (3 for each Canton) arc elected (a) by direct election or (b) by the Can- 
tonal aasemUieB. 

Pottttt. Co-equal authority. 

AtraTaaiJA federation. Constitution of 1900) 

Cntejimilinn (Total: 36. Term of Office; 6 years; half retiring every three 


wnMkdmwit of SiBs &oit permitted ty the Con* 


rtrtntioBi vith representatives , . vevsa*a 

AVMBi. (TMormwia. Constitation of 1920 amended 1922 and 1925) 
Qompu^lm (SMal : 50. Tom of Office : VarieB acooidisg to that of the Pio- 
TinoialM^r^ 

(IWnote conte'aued oa next pog^) 
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consider first, the general trend of their development, secondly, their 
composition and power, and thirdly, their political effect. 

THE HOTJSE OF LORDS 

The House of Lords came into existence in the first blithe uncon- 
BciousnesB of political development. It was perfectly natural for 
conquerors and the owners of great estates to give counsel to the 
Crown, natural, too, for the learned and propertied ecclesiastics to 
form part of the empowered circle of the Great Council. Soon the 
lesser property-owners were excluded and, individually, insignificant 
barons that they were, relegated to a class below the peers.^ The 
magnates even compelled the Crown to accept them as participators 
in government, on the basis of a right inherent in their position and 
not created by the Crown. They obtained safeguards against the 
King’s own judges in the institution of judicium parium, judgement 
by peers, which extended beyond the confines of law into the legis- 
lative acts of parliament — the distinction in the fourteenth and 
fifteenth centuries being not yet as clear as it became when parliament 
had become a body representative rather than a council with, 

the King. "We cannot enter into the rights and wrongs of the learned 
controversies regarding origins ; all we need to know is what all scholars 
accept, namely, that land tenun\ the hereditary principle, and peer- 
age, a complex of political and legal privileges, became indissolubly 

Senators are elceted by the Prorincial Diets in proportiun to the numlwr of inhabi- 
tants o{ the Province. 

PauxTS. 

(i) Amendment and rejection of Bills (a-hich may lie Kul>sei|uenlly passed by 
the Lower Chamber by a majority oi at least half liir total memlHirship). 

(ii) No power to amend the Estimatos. 

(iii) Power to order a referendum on any law it has passed, Mon promulgation. 

(iv) Approval requited tor any pnlitieal State treaties and other treaties involving 
a change in the law. 

'* CzKriiosi.ovaKiA (Constitution of lU2lt) 

^ Composition (Total : ItXI. Term of OQiee : S years. Age qualification : 4S). 

Senators are elected by direct suffrage. 

.^jMK^islative initiative restricted with regard to Budget and Defence f^aws. 
Wyfu) A Diet Bill rejected by the Senate must be passed again by a three-fifths 
aaitnty of the Diet. 

|P(iii) Any Diet Bill must be considered within a period of six weeks (four weeks 
Ih case of Budget). 

Certain modem Constitutions contain no provision for a Second Chamber, o.g. 
Jugoslavia (1921 ) ; Estonia (1920) ; Latvia (1922) ; Lithuania (1922) ; Finland (1900). 

Queensland abolished the Second Chamber in 1922. 

' CL Pollard, op. cit., p. 90 : * Greatness, not tenure-in-chief, constitutes the 
right or the lial^ty to a special writ of summons to the magnum concilium, which 
in Uw reign of Henry HI am Edward II seems to have been a council magnates.' 
Cf. also Pike, A Constitutional History of the House of hards, London, 1894, Chap. 
TU ; Stubbs, The Constitutional History of England, 3rd Ed., Oxford, 1883, Vol. II, 
Chap. XV ; Spalding, The House of Lords, London, 1894, Chap. HI ; Hallam, View 
of the State of Europe during the Middle Ages, 9th Ed., London, 1846, Vol. II, Chap. 
Vin, Part III. 
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aflcociated, and associated by the forceful pressure of landed pro- 
prietors and their descendants. 

It is interesting to observe that until parliament had evolved so as to 
become a potential challenge to the King’s will, and an independent 
source of authority, the magnates preferred to stay at home ‘ lording ’ 
it in their territories. They had the goods; and to prevent their 
undue conversion into royal revenue was a virtue. Further, a power 
threatened is a power which arms : when the Crown found itself 
surrounded by a customary circle of peers outside whom convention 
dictated that none others should be summoned, it (Richard II) began 
the practice, which has had such remarkable efiects in recent genera- 
tions, of creating peers by letters patent, and here estates or a title 
indicating estates, followed in keeping with the ancient association. 
Lastly, the House of Lords came to be founded not only upon the 
hereditary principle, but upon a particular application of this prin- 
ciple : of primogeniture ; for this preserved the size of estates and 
had become a cherished rule of succession. Here, then, in this branch 
of the council were concentrated lords territorial and hereditary, lords 
created and hereditar)', lords spiritual, but not hereditary. At first 
commons and lords met in common council. Towards the end of the 
fourteenth century burgesses and knights drew more definitely and 
continuously together as one body, consulted and acted in conunon, 
and separaU'ly, in a special place : the King, the Lords, the Chancellor 
and Judges, remaining, as it were, as a single body in possession. 
Little by little two Houses emerged in one PaiUament, each with its 
own characteristic and now familiar offices and body of usages, while 
individual petitions requiring the judgement of Parliament as a high 
court had changed into general petitions. But general petitions are 
politics, and their result is law, for more clearly they represent the 
demands of one part of the population upon the rest. 

This division into two Houses was, then, the simple result of the 
appropriation of governmental authority by those who possessed 
economic power and the prestige of conquest and social leadership, 
and the unavoidable consultation of representatives of the rest of the 
population, since the threat of unrest and fiscal resistance was ever 
emergent. The division was a division of interests, and not the con- 
sequence of a de.sire for mature deliberation and a check upon a 
tumultuous and self-willed democratic assembly.^ 

That came later, much later, in the middle of the nineteenth 

* C£. Harrington, Oerana. ‘ Tho wcond part of the preliminariee ’. But why were 
there o^y two and not more Hoiines, as in the Estates of the Continent ? The answer 
is to be found in the loc-easos of geographiral and historical good fortune. One King 
established over a country not large and unbounded, but comparatively small and 
well-defined, made easy the centralization of parliaments. Moreover, there were 
never the strong class distinctions — tho severity of estate conceit which produoed 
such fearful results in continental history. Hence tho main division was into two 
and not more than two. 
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MOtniy, when »■, powerful and self-oonBoioiui detoovacj b^an to 
ask the question, fuo wamtUo ? of a House founded upon every 
sort of tide except utility.^ 


THE U.8,A. 

The political theory of a second chamber was, in fact, first 
developed by American statesmen in the Convention of 1787, and is 
to be found in its Records, and, more systenratically, in the Fedtrolitt, 
The Convention was impelled towards the establishment of the Senate 
' not only by the necessities of Federalism, but by the practical and 
immediate fear of tumultuous democracy which, in the few years 
' since the end of English rule, had acted very intemperately. Nearly 
all speakers who discussed the topic did so with r^eience to events 
in the States. McHenry of Maryland, for example, said * : 

‘ Out chief danger arises from the democratic parts of our canatituticuis. 
It is a maxim which I hold incontrovertible, that the power of government 
exerdsed by the people swallows up the other branch. None of the oonstitu- 
tiraia have provid^ sufficient checks against the democracy. The feeble Senate 
of Virginia is a phantom. Maryland has a more powerful Senate, but the late 
distractions in that State have discovered that it is not powerful enough. The 
ohedc established in the constitution of New York and Massachusetts is yet 
a stronger barrier agsiiuit democracy, but they all seem insufficient.’ 

Madison took a large part in the debates relating to the Senate. 
The ends of a Second Cumber according to him were : the (1) defence 
of the people against their rulers — ^which might be secured by a 
* division of the Senate between difierent bodies of men, who might 
watch and check each other ’, (2) the protection of themselves against 
their own transient impressions. The latter end was important since 
temporary errors were liable to result from (a) want of information 
as to their true interest, this being shared by representatives elected 
for only a short term and occupi^, perhaps, with other affairs, and 
(6) fickleness and passion in thernselves and a numerous representative 
body. Therefore, a fence was required, and this must be a body, 
enlightened, of limited number, and the ‘firmness seasonably to 
interpose against impetuous counsels 

hbdison’s thought, however, reached further than this. Liberty 
means the development of diversity. The Constitution was designed 
to secure libwty. Then, said Madison, different interests may clash, 
fw in all civiliz^ countries the people ^ into different classes having 
a real or supposed difference of interests. 

‘There win be erediton and debton, farmen, merobaate and mamufaotuien. 
Then wi]],be partionlaily the distinction of liidi and poor. . . . We cannot, 

* CL Pinokney’a snaheie of the English Constitution in the AiM«irin«.n Eederal 
CcDveotian, I'arrand, VoL I, p. 410. 

* tanwid, I, 28, 27. 


* Ibid., I, 422. 
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howevoTi be ngftcded even, nt this time ee one homogeneoiiB *»<>—, in vilnoli 
ev^’^ thing tfaet affeoto a paxt will affect in the sune TnuTinwr i; 1 ia whole* In 
ftainiiig a syatem which we wiah to lest foe agee, we shonld not loee mght of 
the ehange winch ages will prodnee. An increase <A popidalaan will of neceeeiiy 
inoreaee the proportion of those who will labour under all the hardabips of life* 
and secretly (not secretly, oh genUe Madison /) sigh for a more equal distri- 
bution of its blessings. These may in time outnumber those who are jdaoed 
atove the feelings of indigence. According to the laws of suffrage, the power 
will slide into the hands of the former. No agrarian attempts have yet been 
made in this countiy, but symptoms of a lively spirit, as we have underatood, 
have sufficiently appeared in certain quarters to give notice of the future danger. 
How is this danger to he guarded against on republican principles t How is 
the danger in all cases of interested coalitions to oppress the minority to be 
guarded against ? Among other means, by tho establishment of a body in 
the Government sufficiently respectable for its wisdom and virtue, to aid, in 
such emergencies, the preponderance of justice, by throwing its weight into 
that scale. Such being the objects of the second branch in the proposed Govern- 
ment, he thought a considerable duration ought to be given to it.’ * 

Nine years was not too long ; and it should come so late in. life 
that the Senator would not mind, on public or private grounds, if 
ho were not re-elected. 

Duration of a Senate and Age of Senators. We need not 
pursue the topic to the point of exhaustion. Members were agreed 
on these general principles * : the only controversy was regarding the 
composition of this assembly : its selection, the age of its members, 
its duration, and so on. The oppe^ition to a Senate of long duration 
wa.s ‘ that it might by gradual encroachments prolong itself first into 
a body for life, and finally become a hereditary one and that long 
separation from constituents would cause ‘ attachments different from 
thiat of the State But Hamilton’s plan went furthest. In that 
famous intervention in debate which earned him the credit of being 
a monarchist, he scornfully rejected Bandolph’s proposition that a 
Senate of seven years was enough.^ Could it save the few against 
the many, or the many against the few ? No. Neither had a defence. 
But obs^e the British House of Lords ! 


* It ia a moat noble institution. Having nothing to hope for by a change, 
and a sufficient interest by means of their property in bkng faithful to the 
National interest, they form a permanent barrier against every pemioiona 
innovation,* whether attempted on the part of the Crown or of the Commons. 
Gentlemen differ in their opinion concerning the necessary checks, from the 


ilhid.,1,431. , . 

• Sherman : * Steadiness and wisdom ’ ; Gerry : ‘ Stability or efficacy of govwn- 
meot : Mason : ‘ Weight and firmness ’ to ' secure the ri|^ts of prepay *. There- 
ioie, also, a qualification of property should he annexed to the office. 

• Wilson, Fomisil, 1, 426. ^ ^ 

* ffinokn^, ibid., I, 430 j i.e. distinguuhing the States from tho Federatum. 

» 18 June, ibid., 1.282 ff. j.., 

* Query : Hoes this mean every mnovatiou u pemioious, or did toe nonm reject 
only innovalions which were pemkuous t 
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dififlrait estinurtie they form of the hiuoMi peMioaiB. Th^ suppose sereu 
yesis a sufSoient period to give the Senate an adequate flrmnesSf from not 
duly considering the amazing violence turbulence of the demooratio qunt.’ 

Did not the experience of the New England States prove that 
popular passion spread like wildfire and became irresistible ? , . . 
etc., etc. ... ‘ What is the inference from all these observations ? 
That we ought to go as far in order to attain stability and permanency 
as republican principles will admit.’ How far ? ‘ Let one branch of 
the LegisUUure hold their places for life, or at least during good behaviour. 
Let the Executive also be for life.' Indeed, tliis would have produced 
what was claimed for it— a permanent will, a weighty interest ! His 
suggestion was, then, a Senate of persons elected to serve during good 
behaviour ; election to be indirect. A later edition of the suggestion 
required that candidates should have an estate in land.^ 

In the Federalist * the Senate was defended. The age of 30 was 
proper since the Senator’s duties required a ‘ greater extent of inform- 
ation and stability of character’. Choice by the State legislature 
constituted ‘ a select appointment ’. The number would always be 
far smaller (two from each state) than the House of Representatives ; 
this would counter ‘ the propensity of all single and numerous bodies 
to yield to the impulse of sudden and violent passions, and so be 
seduced by factious leaders into intemperate and pernicious resolu- 
tions ’. A long duration (nine years) would promote ‘ great firmness ’. 
A bicameral system doubles the security to the people against schemes 
of * usurpation or perfidy ’ where the ambition or corruption of one 
would otherwise be sufficient. A due acquaintance with the objects 
and principles of legislation is not to be expected from people called 
from pursuits of a private nature, and in office only for a short time. 
Recent experience showed this. A rapid succession of new members 
of Congress would cause ‘ mutability in pubUc councils ’ ; but change 
of opinions and measures is desirable only in a temperate form. The 
eflects of instability are : loss of foreign confidence in the country, 
uncertainty of the law, opportunities to speculators, and perils to 
prudent producers, but most important of ail, is the loss of reverence 
for governments which are infirm and disappointing to men’s hopes.’ 
Farther, only a ‘ select and stable ’ body can become sensible to the 
opinion as to the qualities of foreign countries — in a small body, it is 
argued, the praise and blame, pride and consequence of each member 
is involved. Not so in large bodies. Moreover, the longer the tenure, 
the keener the sense of responsibility for long-period plans ; like a 
‘succession of well-chosen and well-connected measures whiidi have 

* Farrand, I, 291, and III, Appendix F. 

* Eesays LXU and LXIU. 

* * Ko government, any more than an individual, will lung be reepeoted without 
being truly respectaUo ; nor be truly reapeotable without poeseasing a certain partioa 
of Older uul stability.* 
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ft gradual and perhaps luiobserved operation Only those enjo 3 ring 
the result will care to create its possibility and watch for its advent 
with concern. 

FRANCE 

In France the fury of the revolution against inequalities of all 
sorts, and the burning, reckless belief in popular sovereignty, over- 
came both the wishes of some of the cahiers and the theories of De 
Lolmc and Mont<“squieu, which suggested a bicameral system of 
commons and lords. The ideology of Rousseau was accepted as a 
true description of the facts of the time ; the Constituent Assembly 
accepted the argument that sovereignty was indivisible and the nation 
was sovereign, and hence that its representative body could not but 
be one. 

‘ But the BovereiKn is one and aimple, because it is the collection of all without 
the exception of even one person ; therefore the legislative power is one and 
simple, the sovereign cannot lie divided, because there arc not two or three 
legislative powers any more than then- are two or throe sovereigns. And, vice 
wraa, and consequently, if you divide the legislative power in two or three 
parts, yon divide the sovereign into two or three, a thing which it is not pos- 
sible for men to do, because they eaimot contrive that the sovereign, which 
is necessarily the collection of all in one, shall lie other than the collection of 
all in one.’ ‘ 

This pedantic oloquonce was the necessary consequence of two 
causes : the need of the revolutionaries to prove that sovereignty lay 
with the people, and to deny the inequality of men.* What possible 
second chamber could be e.stablished save on a basis which admitted 
that there were vatural difierences among men ? To admit this was 
to return to the principle of aristocracy, which God forbid ! * This 
argument is to be found in Sieyes’ classic dilemma : ‘ If the two 
assemblies agree tlie second chamber is unnecessary ; if they disagree 
it is obnoxious ; ’ * it is developed further in the argument of Mathieu 
do Montmoreney, thus ; 

• dreAiiwi ParlinKiiliiirM, I''' serie, VIII, 509. The stupid argument of the 
unify of thc iiatjonsl w ill of soven'igiify caused the Republic of i848 to reject a Second 
Chamber. Marrast , the reporter of the commission, parroted in bis report : ‘ Sove- 
reignty is one, the iiatiiiii is one, the national will is one. How, then, can it be deaiied 
that the delegation of sovereignty shall not be unique, that the law emanating from 
the general will shall lie ubiiged to have two expressions for the same thou^t.’ To 
thia point of view the proper answer is that soverci^ty, being a quality, can inhere 
in whatever Isidy or bodies it is put t that the nation is not one, that the nat&onal 
will is a sum and a eonfliet of particular wills, some very strongly organized. The 
mere desire that sovereignty shall not lio unified, which does in fact emerge in every 
comUry, is a proof that the national will is an abstraction, and that there is never 
‘ one and the same thought ’ m every nation or even in any small group bound together 
by the most intimate ties, for more than a little time. Why should a rarliament 
consist of two or tluw or four hundred members, if there is but one thoognt t 

• Of. Neckor, Lr Poinnir £xecutif dans Us grands Stats, 1792, p. 68, 

• It was argued that nobles were made not by the sovereign people, but by Uie 
king sriio had no right to be sovereign. 

*Ci. Clapham, Abbe Sieyis, (1912) pp. 128-131. 
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‘ B tlie two «*»tnhAwi have the like oompoeitiaa, ow ci them beoomee we- 
leM» hmaniw it no longer be cAything other th e n e body neoeiBuily elweyi 
iidliienoed by tiie other. If the oompodtion la not the eome and the nlee of 
» SedMte is edopted« it will eetablish aristocrai^ and will lead to the fabjeouan 
of the pec^ide.' ' 

A Second Chamber system was suggested by Lally-Tollendal, with 
the already familiar arguments : to stop too hasty decisions, that a 
nngle body would be amenable to non-parliamentaiy influence, that a 
senate of elders adds wisdom to decisions, two chambers in agreement 
have great authority, especially against popular turbulence. These 
arguments could not prevail.* 

Since Siey^s’ dilemma has been accepted so easily by generations 
of later students, it ought to be demolished, not because a second 
chamber may be found to be ultimately unnecessary, but because it 
is one of those phrases which stop thought by stunning the mind. 
The answer to Sieyds’ dilemma is this : ‘ If the two assemblies agree, 
so much the better for our belief in the wisdom and justice of the 
law : if they disagree, it is time for the people to reconsider their atti- 
tude.’ Further, he provided otherwise for many checks and balances. 

Elemental forces, other than doctrine, swept the members of 
the Constituent Assembly along. There was, therefore, no second 
Chamber in 1791. Nor in the institution of 1793 was a bicameral 
system established, but to the electoral colleges a right of challenge 
within forty days was given.* 

The Constitution of the Year III showed the result of the terrible 
experiences through which France had passed and was passing. 
Terror, intrigues, foreign danger, the dictatorship of the Commune 
of Paris — of the Mountain — of Robespierre, all pressed the Conven- 
tion towards any port which promi^ refuge. The experience of 
America was now invoked. A ‘ Corps Ugislatif’ was created, of two 
chambers, the Lower, the Coimcil of Five Hundred, and the Upper, 
the Council of the Ancients, numbering 250, the one, the Republic’s 
‘inspiration’, the other, its ‘reason’.* The suffrage was already 
limited,* and both bodies emanated from election, one-third being 
renewable each year. The Lower House initiated laws, the Upper 
House hsul the right of rejection, when the law could not be re-pte- 
sented until a year had elapsed, but the Lower House could present 
another law in which the rejected one appeared as a part. Thus the 
Upper House could provoke amendments. 

* Arehivt! ParlemenbuTtM, 1*' wrie, VIII, p. 686, ako pp. 680-600. 

* Cf. Beddob, BtaatMeonen der framdauche National VtnamnUana, pp. 178 & 

* Cf. BOleoud, De la mode du Neerutement du Sinat (ThSie), 10X2 (CHstd et Ibriin), 
Faria, p. St ff. 

* Boii^y d’angiaa : raj^rteor : oit. in Aulard, Biaknre Politique de la JUtiolu- 
tion Wrantaiee (Faria, 1001), p. 660. 

* See Dngnit at Momiier, lae ConefitiUione de la Prance, Fsrie, 1020. 
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Napoleon diepeiaed these bodies.* 

At the Restoration a Chamber of Peers established itself. The 
Revolution of July broke the hereditary principle, and thereafter the 
King nominated to the Chamber from among select groups of nota- 
bilities, mainly civil, judicial and military administrators, and the 
eminent among the great bourgeoisie.* This body was so mode that 
the revolutionists of 1848 did not bother to disperse it ; it was said 
that had they done so they would have flattered it.* The Constituent 
Assembly of 1848 rejected the bicameral system. The argument on 
both sides contained nothing new.* Were they to return to aristoc- 
racy ? No. Had the recent experience of notables been satisfying ? 
No. Then 530 against 289 decided for a single body * : and signifi- 
cantly agreed to a more settled and deliberate form of procedure for 
the creation of laws,® and the short tenure of three years.* Further, 
a Council of State was established, elected by the Assembly for six 
years, renewable, one half every three years. This body was to be 
consulted by the Assembly in its projects for examination previous 
to discussion. 

During the Second Empire a single-chamber National Assembly 
faced Napoleon III. 

We have arrived at the Senate of the Third Republic. What 
was to be done ? France had had a most disastrous constitutional 
experience. The neatest American doctrines had come to nought upon 
contact with the realities of character and existing social institutions ; 
and seemingly every argument which had been made on the one side 
or the other in the perennial controversy had at some time been 
ridiculed by unexpected events. Two Chambers had been unsatis- 
factory : one Chamber had been unsatisfactory. . . . The constitu- 
tion was mode, as all constitutions are made, not by the moulding 
power of pure reason so illiuninating that all could accept its direction, 
but by the power of numbers emergent from the inomediate action 
and counter-action of social forces. The vital fact was that about 
400 members of a total number of 630 were monarchical, and were 
determined that if they could not re-establish a monarchy, they must 

* Cf. BUna, KapoUon I, Chap. II. 

* Dn^t et Monnier, op. cit.. Law of 29 Dec. replacing Art. 23 of the Charte. 

* BUbo^, op. cit., p. 31. 

' * Put beat by Duvnrguier de Hauranne (JUonUeur, 21 Septemtm 1848) : The 
diviahxu of labour ia based on two great ideas : the idea of maturity, because it is 
**— osnsry to resist the attractions of the moment, and the idea of liberty ; in &ot, 
a brehe is necessary upon a power which constantly attempts to increase arid invade 
everything. What is ne^ed to contain the directive power is not passive i nt m o ^ 
obstraetions, but living impediments which have an active force always opposiiig 
an active force.’ 

» Constitution of 1848, Chap, IV, Art. 20. , ,, . t t. « 

* Hud., Chap. IV, Art. 40 : A quorum was to be half the membership mus one. 

Art 41 ; Ttaee ddiberations at intovals at at least five days for the vidid making 
of a law. ' Ihid., Chap. IV, Art 31. 
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at least set up institutions into which its spirit mig^t return at a 
propitious date.^ 

No one has yet made a study of the foreign influences upon the 
Stench Constitution of 1875, yet not only the native experience, but 
outstanding experiments in other countries, have their part in the 
^ result. Not that these determine the decision of legislators, but they 
suggest to them the forms in which their thoughts may run. Eng- 
land’s experience with the House of Lords was envied and had, indeed, 
been the model of the July Monarchy. The House of Lords was 
then at the height of its prestige : it was not yet attacked by the 
forces liberated by the Reform Acts of 1867 and 1884. It appeared 
to represent a national elite, an idea very congem'al to the French ; 
and, to monarchical Frenchmen, not only congenial but the very 
essence of political virtue. The steady, regular beat of the English 
political pulse was contrasted with the feverish vicissitudes of French 
government. Here, then, was one stream of tendency.* Another 
was that which came from the sister Republic, the United States of 
America. Not only De Tocqueville, but Laboulaye and others, had 
eagerly studied American experience. Who in that generation could 
avoid it 1 Laboulaye, indeed. Reporter of the Commission on the 
Constitution, and the inventor of many of its most important clauses, 
was a keen student of both constitutions— the English and the 
American — ^when these were the only two great stotes with a fairly 
long and uninterrupted experience of free government, and his reports 
are full of references to it, not as something alien to him, but as some- 
thing which was of the very texture of his mind. The American 
Senate had at that time already secured a supremacy over the House 
of Representatives and, with all its faults, it attracted the better 
type of legislator. Significantly for the final result in the French 
Constitution, it was indirectly ekded, possessed long tenure, was sub- 
ject to partied renewed, and the quailing age of its members was 
higher than that of the members of the House of Representatives. 
All these things won their way into the Senate of France ; and as 
we shall see, what may be called the less republican experience of 
England, was ultimately much less influential although the first pro- 
jects of the Constitution contained attempts to secure an elite based 
on social or functional pre-eminence. 

Further, in his search for the conditions of a durable Constitution 
for France, Fr6vost Paradol had pointed to the experience of other 
countries, especially the United States and England. His book, in 
its tenth edition, in 1869, said : 

I Cf. Hanotaux, HUtoire Coatemporaine de ta France, Vol. 1, Chap. I (for flguna 
quoted) and Vol. II, Chap. IX. r » -o 

* On the ori^ ol the GonBtitati<Hi see Eanein, op. oit., Vol. II, and eapeoially 
p. 370 S. ; »Jao Notice Bielorique in Duguit et Honnitv, Loie ConctituliOHnettet, 
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Expenence is in accord with reason in recommending to nations which 
wish to govern themselves with order and liberty, the establishment of two 
chambers, between which the legislative power is divided, while that on© of 
the two chambers which more directly represents the people exercises ordinarily 
a preponderating action on the general conduct of affairs. The existence of 
an Upper Chamber has several advantages : the laws submitted to a double 
disci^ion are more maturely discussed; the experience of a certain number 
of distinguished offieiuls or eminent men who cannot, for different reasons, sit 
in the other House, is not entirely lost to the public, and, thanks to the right 
of initiative, important laws and useful reforms can be bom in this assembly ; 
finally, this Upper f’hamber can offer a solid point of support to opinion and 
the government, in the ease where the other Chamber should inconsiderately 
abuse its power, and the right of dissolution would seem to bo less timidly exer- 
cised wore the government implicitly encouraged by the approbation and col- 
laboration of this body, to send the other House baek to the electorate, to whom 
belongs the last word.’ ‘ 

As for its composition, there were three possibilities : hereditary 
in certain privileged families ; nomination for life by the sovereign 
cither entirely at his discretion or with certain restrictions ; by election 
in a manner different from that of the Lower House. The democratic 
State could not acoc’pt the first ; the second could not be recommended 
since it would not have the necessary authority, and it implies a 
monarchy. Election is left ; and, in Provost Paradol’s opinion, it is 
good that this should be based on the local governing bodies. Sup- 
posing these (the conseils gctieraux) elected 250 members, the intelli- 
gence, the knowledge, the substantial position, and their conservative 
spirit, would produce a first-class body of the type needed. Election 
for life would cut them off from touch with public opinion, hence 
election for ton years should be adopted. Since the Chamber might 
well have 300 members, the remaining fifty seats could be given as 
of right to certain high civil and military officers. Thus, then, a place 
would be made for men useful to the State but not able or willing to 
run the chances of election to the Lower Chamber. 

The Senate was established, by the first of the Constitutional Laws 
of 1875, as a carefully concocted compromise between the parties of the 
Left, which were in a minority, and the parties of the Centre and Right 
(excluding the Extreme Right), brought about by a series of subtle 
manoeuvres.* Although it was not the institution the monarchists 

* PH'Viwt Paradol, ha franco SotttvUf, p. 1(H>. 

* On the general spirit animating Prain-e and the Assembly, nothing, I think, is 
better than Daniel Halevy’s gera-liko essay I<i Fin da XolabUa (Paris, 1029). Thiers 
Buhinitted a constitutional project, in 1873, in which a second chamber was 
inclod^. It was composed of members elected for ton yrors by universal suffrage, 
but the candidates \fore restricted to certain categories, of which there were 
fifteen. This was to transfer to the new State the July Monarchy’s Chamber of 
Peers, liut the electorate, not the monarch, was to choose the senators. The mon- 
arehiats were now caught between the risk of bringing on another revoluUon if they 
ope^y challenged the republic, and having their majority whittled away by Gam- 
beta’s radical campaign. Able neither to move, for they were divided as to three 
different claimanta to the throne, nor to sit still, because the republio seemed to 
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mold have Uked to get, its very existenoe was oompeHed by theit 
znunbeon in the Assembly, and altiiough the Bepublieans of the Centre 
and tile Left had obtained concessions and had good reason to be 
8ati|fied tiiat their tactics had averted a Chamber of Peers, yet the 
Senate was not in keeping with their philosophy. 

Composition of the Senate. Let us consider its composition ; 
it had 300 members : of which 22S were elected by the departments, 
and seventy-five by the National Assembly. The age-qualification was 
40. The elected S^tors in each department were elected by a body 
thus composed : (a) the parliamentary deputies of the Department, 
(6) the members of ^e ConseU-Genend,^ {o) the members of the Conseil 

min freah stmigth eyoiy day, they became restive : put Thiete on his defence, and 
diamuiied him and his project (24 May 1873. See Lavisse, Hitloire it Franct Cm- 
tempamine, Vol. VII, by C. Seign°^< Bk. IV, Chap, II). 

The next project (by the Bac do Broglie, Catholic monarbhist) for a Second Cham- 
ber wae highly original. The Grand Council was composed of (1) members elected 
by the local government departments, (2) members ex offeio, such as cardinals, mar- 
shals, admire, full presidents of the Court of Cassation, of the Court of Accounts, 
and (3) members nominated for life by the President of the Bepnblio by decree given 
in the Council of Hinistare. The elected class were to be chosen by special electoral 
bodies composed of at least fourteen categories of officials including the membere 
of parliament for the departments, and the taxpayers paying the higher laiMl and 
palaUet taxes. As for tbs nominated class, they were to be onosen frm ^ht oate- 
garisa of persona (Art. 3. Cf. Esmein, op. eit., II, 30). 

This project was rejected because it showed no sign of the strength a Second 
Chamber ought to have, and which it was conaideied could be obtabied only by 
universal suffrage to which the monarchists were very hostile, or heredity, which 
was opposed by the Left. The project offered no possible meeting-ground to these 
rivals. The Awmbly was obli^ to do something to end the embarraasment of 
too many schemes, since the Left was using the deadlock as an argument for a dis- 
s(dntion and fresh elections, which could tmly go against the monarohiats. At last, 
on the 22nd February 1876, the Beporter of the Commission (Antonin Lsfhbvie Pon- 
talis) gathered from various suggestions a mixture which appeared capable of obtain- 
ing a majority. There wore to be 300 members : 200 eirotod and 100 nominated 
hy the President. The age-qualiiication was 40. Election was to take place hy 
departments, the electoral body in each of which was to be composed of the deputies, 
counoillors of the departmental and arronduaetnent, and one delegato from each 
oomnume, chosen by its council and the highest taxpayers. The tenure for deeted 
members was to be nine years, with triennial renewal. The imminated Senators 
would come from a list establish^ by the Senate ; the first Senate containing mem- 
bers ehoaen entirely at the discretion of the President (Law of 26tii Fehcnary. Gf. 
Esmmn, op. oit., V^ 11, and Duguit, L'iUctim dea Sinatmn). 

73>e Lot o(q>oaed the membm for life, and rejected the power of the President. 
Other memben <d the Assembly demanded a greater power lor the President. But 
time and events were pressing. The g^ps ne^iated. Wallon and Lavergne 
offeied a scheme omitting the eteotoral privileges m the taxpayers imd reducing the 
immbecB of nominated members to seventy-five, took the power of nomination teem 
the Presideut and gave it to the National Assembly for the first Semite, and thence- 
forward to the Senate itself. The Left was satimed that so much of the dective 
'principle was included, and it had to concede the life senators : but Qambetta urged 
aeoeptanoe which was demanded by the Centre Bight, while the Centre Left obtained 
a latgar repc e scsitatton lor certain departments. The Extreme Bi{^t could not be 
reoondled, hot the Centre groups seated the ohanoes ^ered by the eleotion of 
Senators ^ the National Assembly. The projeot was accepted by 436 to 234. The 
whole StnaU mu to bt daetoi : but for the time some were to be deeted for life, yet 
most were to be deeted by the pec^, though inditeoUy. 

> The ComeU-OinMl u the looally-eleotM local auAority of the Bepartment. 
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d’arrondissemefU, * and (d) one delegate chosen by each mnnicipal council. 
Election was for nine years ; with triennial renewal. The powers 
of the Senate were : to control ministries, to initiate and make laws 
in co-operation with the Chamber of Deputies ; but financial bills 
were to be presented to and voted by the Chamber of Deputies first. 
Sessions of the Chambers must be simultaneous. ‘ Before we consider 
the consequences of this manner of composition, and the political 
results of the powers, we must dwell a little upon the later constitu- 
tional history of the Senate, for it suffered amendment in 1884, as 
soon as the Republic was well estabhslied, and the parties of the 
Left were strong <‘nough to undertake a revision. 

It will be seen that Ihe municipal councils were given each the power 
to send one delegate to the electoral body for the Senate ; this equality 
was intentional : the coiweivativc elements in the Assembly were 
deliberately placing power into the hands of the village communities. 
Liberal and Radical opinion is almost always resident in urban centres : 
the Conservative spirit is to be found in places tucked away from the 
movements of opinion produced by constant discussion in large aggre- 
gations con.scious of their imit(*d power. When Gambetta said that out 
of the voting-room in the d(*partments ho Senate would issue, but 
‘ the grand council of the French communes he was not praising the 
Senate : he was flattciing the electors who had the power to make the 
Senate conservative ; and he proceeded : ‘ By this institution of the 
Senate, properly understood, properly applied, democracy is sovereign 
mistress of France.' ® The harsh fact existed, and is not yet entirely 
overcome, that the simple law of number was violated by the statutory 
equality between villages, townships, and the great toMms. 

Gr<?v)’ elected, the Republicans triumphant, and the ban on con- 
stitutional change over, the Left Republicans set out to destroy life- 
membershii) of the Senate, and to redress the balance of the small 
communes. By this time most of the Left had rallied to a Second 
Chamber, though they desired revision. Even Gambetta was recon- 
ciled ! * Jules Ferry wanted a modification of its recruitment, 
‘ rein'sioM ahnable, de gri en gre ’.® In the election of 1881 revision 
played a principal part. The Senate, partially renewed in 1883, gave 
the Republicans large gains. Gambetta’s government declared that 
division of legislative power was not in contention, and that universal 
suffrage was the sole basis of French constitutional law. It projected 
the extinction of life-members, replacing them by Senators elected 
by both Cliambers, and established proportionality in the representa- 
tion of the Communes. Personal and constitutional entanglements 
(on the question of whether the National Assembly which meets to 

* Tlietic are tlir locally-fki'ti'd local govenimcnt authorities in the next smaller 
area o local guverxuucnl after tlic Uepartmeut. 

• law of the lUth July 1870, Art. 4. • Cf. Lavissc, op. ciL, VHI. 

s fiUeoard, op. cit., p. 55. ‘ Ibid., p. 60. 
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' WTIBC the constiliiition can be limited befordumd) caused Gambetta’s 
downfall. But when half the CSiamber’s tenn had elapsed, and the 
new elections were looming in the middle distance, xoTision was under- 
taken, the Senate being adroitly won over by the excellent suggestion 
of Jules Ferry that the law on the o^anization of the Senate should 
be de-constitutionalized, whereby the Senate obtained the assurance 
that in the future it would not be swamped by the Chamber’s numbers 
in a constitutional assembly having for its object an uncongenial 
change of composition. The composition of the Senate wm trans- 
ferred to an ordinary law.^ An elected Senator was to replace each 
deceased life-member. Finally, a certain proportionality was estab- 
lished between the communes in the mat^ of their representation. 
In 1919 the number of the Senate was increased to 314, as a redistri- 
bution of membership among the Departments on the occasion of 
the inclusion of Alsace-Lorraine * in the French State. 

What have been the effects of this mode of recruiting the Senate ? 
It has, on the whole, produced what was intended by the Centre 
parties : a body, not anti-republican, yet of a conservative nature. 
Every one of its ingredients serves to produce this result. 

Age and Conservatism. It has ever been the belief of legis- 
lates that age will produce maturity of judgement and obstruct rash 
innovation.* We shall later see in what respects this object has been 
attained. It is more difEicuIt to show a direct causal relationship 
between age and behaviour ; for there are other causes of the French 
Senate’s deliberate slowness. We cannot isolate the effects of age, 
but we can say that age is more represented in the Senate than in the 
Chamber of Deputies. The minimum age is 40 ; available statistics 
show that the actual average of Senators is a bttle over 60,* while the 
Deputies appear to be an average of 50 years of age. 

However, if instead of taking the average age of Senators we group 
them in age classes, we obtain this result : 

TABLE II 


Age-groups 

4(M6 



Xumbers in 
8(mnte of 1921 
. 16 

Numbon in 
Senate of 19^) 

5 

46-60 



. 23 

14 

61-65 



. 56 

49 

66-60 



. 69 

66 

61-66 



. 66 

66 

66-70 



. 69 

67 

71-76 



. 32 

&5 

76-80 



. 11 

1" 

81 . . . 

• 


. 8 

7 

* 14 4iig* 1884. • Law, 17 Oct. 1919, relative to Alsaer-Lorrainn 

ArtifleaS.iiidlO. 

” For example, the icmowiDg countries faavp a miniioum age-limit lor nit*mliera 


ol the SeooiKl Gh^ber : Ocechoaloralda, 46 ; Boland, 40 ; Bdgiuin, 40 : C vn^a, 
30 ; South Alrioa, 30 ; Irish Free State, W. 

* Ct BoostaD, la ParUmmlaireii, ]fl00-]014 ; U Sinai (pub. 1921) ; Noimand. 
lies Avtnutt du Poavoir, 
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Thus in 1921 considerably over one-half veie between 66 and 70 ; 
more were over 71 than under 50 ; one-third of the total were aged 
66 and over ; and the group aged 61 to 70 constituted about two-thirds 
the entire assembly ; in 1930 the age composition showed even higher 
numbers in the older age groups. 

What truth is there in the popular belief that old age for 

conservatism ? To answer this question it is essential, &nt, to avoid 
the use of the term conservatism. It is possible to desire revolutionary 
changes by gradual means ; it is possible to desire to maintain the 
sUitus quo by energetic activity. Which is the conservative attitude ? 
This term raises all the difficulties of the difierence between means 
and ends ; let us leave it, observe the effects of increasing age directly, 
and not as it does or does not support a theory of conservatism. 

There are certain usual accompaniments of age : they are marriage, 
family, profession, experience, and physical change. Marriage pro- 
duces social caution. The man’s usual duty is to provide for two, 
the woman’s to maintain the home. Actions or words might have 
social consequences disastrous to their common life and, therefore, 
adventurous thoughts are suppressed, not only in themselves but in 
others. A further control of the daring comes when a family has to 
be reared, since the need of immediate self-preservation has been 
extended to a number of beings incapable of self-protection, yet 
whose welfare is boimd up with the parents’ by the strongest of human 
instmrts. Institutions, which earlier seemed to be merely the artificial 
en>ation of law, begin to take on the aspect of pos.seBBing ‘ natural ’ 
foundations ; property, the conception of a natural elite, and a neces- 
sary social exclusiveness based thereon, even the righteousness of 
monopolies of professions, schools, and culture, gradually nourish 
justifications wliich earlier would have been vehemently repudiated. 
1 have heard one of our most notable exponents of the career open to 
the talents openly coveting a privileged position for his child. Then 
the profession adds another shade of deliberateness and patience to 
the psychology of age. We learn that there are necessary subordina- 
tions, and a nature of material and men which cannot be easily 
moulded ; that they have quite imexpected ways of escaping from 
control ; that, indeed, careful consideration must precede intervention. 
By the age of 40 apprenticeship has ended : that apprenticeship 
which in every profession, even in business, almost always means 
putting in more work than the older generation with much less reward. 
It becomes, as I have observed, the expected portion of those who 
serve such an apprenticeship, then, to take the higher, more directive 
and less executive work with the highrat pay, in their time as their 
predecessors did before them. This is their legacy. I have rarely 
known any one to surrender it, or espouse changes which would involve 
its loss. But the attitude of mind engendered is important — the 
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status qm has now become good, right, just, and it is improper to 
alter it. Satisfactory familiar roads and processes, and habits, 
breed a mandarin aloofness to suggestions for changes of any 
importance. 

Finally, experience in general breeds forethought and a tolerance of 
existing faults. The world is seen to be so complex and obstinate, 
unalterable heredity limits and solidifles so much, momentary successes 
collapse so easily upon the passage of the instant of enthusiasm, that the 
reformer begins to sec that he may actually kill himself by the expendi- 
ture of his forces of persuasion and service, and achieve but little. 
Resigned to progress by compromise, he loses the count of years and 
begins to think in terms of genemtions. Often disillusioned by 
apparent successes, he suddenly realizes that 'plus fa change plus e'est 
la meme chose : and the conservative proverbial wisdom of the race 
takes on a deeper significance. When it does, whether it is in bitter 
regret, or in a state of fiery conversion, he has become one of the elders 
of the tribe, thinks twice about the enthusiastic plans of the inexperi- 
enced, is dubious, hesitates, temporizes, purses the lips, offers objections, 
is ‘ full of wise saws and modern instances ’ ; in short, is full of warn- 
ings to be careful. Jouvenel says : ‘ Un semteur cst un depute qui 
s’^stine.' 

Lastly, there arc certain physical changes, easily observable in the 
appearance of the old, such as baldness, greyness, a shrivelled skin, 
excessive ponderosity in some, and fragility in others, but as yet only 
partially observed in the glandular processes anil structure. Modern 
biology has, unfortunately, little to say on the connexion between 
internal physical change and the effects upon mentality and outlook, 
but these seem to be its main conclusions, that there is a special slow- 
ness in reaction to stimuli, a desire for rest, a weakening of the memory, 
a greater unwillingness to undergo the pain of breaking with habits 
which are as much physical as mental. ‘ 

AVhether the main cause is to be found in experience or physical 
change, there is no doubt that legislators act rightly in establis^ig a 
higher minimum age for senators than for members of the Lower 
Chamber, if their intention is to secure conservatism ; but the gap 
in age must be large, at least a score of years. Yet there is no exact 
correlationship between age and conservatism cither in each case or 
in general ; and it must be remembered that the ago of members of 
the Lower House is apt to be rather high. 

A Long Term. Election is for nine years. The Senator need 
not be constantly concerned for the views of the electors, and though 
many strokes of his authority may be unpopular in nine years, 

* Cf. Stanley Hall, Senescence ; H. KuUeston, Old Age ; Bi-rmon, The Glands 
Segulating Personaliiy. 
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they will be forgotten ; nor is he, like the deputy, compelled even at 
intervals of four years to prepare an electoral profession of faith. 
Now it is impossible to argue directly from this duration of the mandate 
to conservatism : the better generalization is that the Chamber of 
Deputies and the Senate are never in exact accord in their opinions, 
since each has bc»‘n constituted by fL’ffcrent states of mind in the 
country. A Senator at the end of his term is already five years behind 
a contemporary Deputy at the end of his : and there is nine years’ 
difference between the end of a Senator’s term and the beginning 
of a Deputy's. The distance is even greater, for the Senator does 
not owe his election to an immediate canvass of the people, but 
to bodies who them.selves may have been in office three or four 
years. But this is an eternity. We know that in social legislation 
in particular, our time moves rapidly, and we know also that 
where popular election exists, even the most conservative political 
parties have been obliged to outbid the progressive parties. We can 
safely eonelude that the nine years’ term, together with the leeway 
m time contributed by election by elected bodies, accounts for the 
divergeuc(> of opinion between the two Chambers. That is not all. 
There are important ‘ landslides ' of votes for the First Chamber from 
one election to another. These affect the composition of Groups and 
Cabinets ; and it is upon, often, a subtle difference in composition, 
to tlie extent of a few votes, that differences between two elected 
charal)era depend. Only by a rare accident, then, is there a coincidence 
of strength in the Chamber and the Senate. The normal condition is 
dissonance ; and the iiiethad of election of the Senate, together with 
the weakness of party organization in its elections, aggravates tliis 
dissonance. But this does not always mean the conservatism of the 
Senate and the progrcssivism of the Chamber : it means only disso- 
nance, and sometimes the Senate, as between 1920 and 1930, may be 
on occasion iduring the time of the Woe national and since 1924) more 
liberal than the Chamber.’ Until the War, however, it was more 
conservative. 

Nor is that all. Senators are frequently re-elected, as of course, 
and some serve for very long perioiLs, lus Table III on page 094 shows ; 
with two results, to increase the distance in opinion between the 
Chamber of Deputies and the Senate, and to enhance the knowledge 
of affairs and prestige of the latter. 

The Senate derives from indirect election : the public at large has ' 
little contact with the Senator. The bodies which elect are small 
compared with the Open constituencies of the Chamber of Deputies, 
and they are scattered —a handful in a large area, an average of some- 

» Ct. BiiTthileniy, Lf Oouitrnmciil dr ta Franre (1SU9), p. 67. and compare the 
dofeat in Docember. 1930, of tbc Tardicu ministry a hich wa^ not upset m the Cham- 
ber of Deputies. 
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TABLE m 

Tn SxNATs or 1027. Nvhbbb of Tbbms fbr Sxnatob 

IstTenu 
2iid „ 

3rd „ 

4th „ 

6th .. 

• Twenty- throe had eorved for lorn than four j’oar* (uaing to «> eloction) ; only 
oighteon had BOTTed more than nine yean. 

t Only twenty-one had serred more than eighteen years. 

i Only two had served lor more than twenty-seven years. 

thing over one thousand.^ They are men of some exjierience in 
government themselves, acquainted with the arts of electioneering. 
There is, therefore, no question of crowd-rhetoric or the undue 
predominance of the desirable over the possible. As a rule speeches 
will be made to the electoral body assembled, only on the actual 
day of the election, and then, in turn by tlie various candidates. 
Their experience, in fact, tends to make them more conservative, 
more official-minded, and negativing, than the ordinary conser- 
vative citizen. Eminence of a kind is required ; there must be more 
than the average qualities which impress the average voter ; and 
persons elected in such wise and on such assumptions arc certain to 
insist upon their power and dignity. The campaigns of a Senator 
are restrained, and continuous ; as a Mayor, or Departmental Coun- 
cillor himself, or os a deputy or, already a senator, he gets little favours 
for the communes, is festive and generous with the kind of treating 
which cannot be brought home on so considerable a soAle and so 
directly that the election will be invalidated, and since the electoral 
body is comparatively small, all, or at least the more influential, can 
be personally canvass^. Each vote is very important in such a body. 
An absolute majority is necessary to election : and on the occasion 
of second and even third ballots, the manoeuvres and intrigues ofler 
an extra entertainment, vin compris. 

The Senate’s Constituencies. That constituent of the Senate 
which gives it the surest proclivity towards conservatism is the distri- 
bution of votes in the electoral bodies. The composition was revised 
in 1884 in order to avoid the predominance of the small rural com- 
munes. But parliament was not prepared to endow radicalism with 
more power than could be helped. In other words, they chose a way 
between, putting the greatest power into the command of the townships 
of between 4,000 and 6,000. This is easily seen from the distribution : 

* E.g. in 1927, the smallest was Alger, with 280 delegates from the oommnnes, 
and 33 cl the other classes of eleotoia ; in Hautes Alpes, 276 and 68 respeotively ; 
in Gironde, 1,187 and 130 ; and Niivee, the hugest, 2,340 and 160. (Cf. lieeiM 
OtuM* d’AdswawiriatMm, 1027.) 


147* 

36t 

12t 
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to the departmental electoral body the communes send delegates 
thus: 


TABLE IV 






Number of 


Population ot Communo 
Below 500 




Municipal 
Cuunciliora 
. 10 

Delegates 

COO-1 ..TOO 




. 12 

2 

1,500-2,500 




. 16 

3 

2,500-3,500 




. 21 

6 

3,600- 10,(K)0 




. 23 

9 

10,000-;i0,000 




. 27 

12 

.30,OUO^.<KH) 




. 30 

15 

40,000 -50,000 




. 32 

18 

50.0(K)-<iO.(MK) 




. 34 

21 

60,0(N) and aliovo . 




. .36 

24 

Paris . 




. 56 

30 


Thus no place may send more than twenty-four delegates, save 
Paris. But any cuuimime with over 60,000 inhabitants and more 
has only four times as many delegates as communes with between 
2,500 and 3,500 inhabitants, and not quite three times as many as 
places between 3,500 and 10,000. For larger rises in population from 
2,500 and upwards there is only a uniform increase of three delegates 
per stage even where that is as many as 20,000 (at the point 10,000 
to 30.000). Barth^lcmy has shown, statistically, how uubiz this 
method of election is, judged by the principle of the equality of voters. 
Lille, for example, has 216,000 inhabitants and sends twenty-four 
delegates, while twenty-four villages near it have, together, 4,000 in- 
habitants and send twenty-four, and this with the twelve contributed 
to by twelve places with 6,600 inhabitants, causes Lille to be quite 
outvoted. Of 945 senatorial electors in the Department of the Seine 
Paris has but 110. The writer says that this has resulted in the pre- 
dominance of about 75,000 (the total number of senatorial electors) 
middle bourgeoisie, officials, proprietors, merchants and manufacturers 
of middle-class status, publicists ^ (compare the Table on page 657), 
and its adversaries have been able to say that it constitutes an assembly 
without the principle of life and without a sense of authorily. Hence 
the importance which French politicians attach to the municipal and 
departmental heal elections : hence also the special attention paid by 
Socialists and Biadical-Socialists to the municipal authorities. A not 
severe critic of the Senate has said of its general composition, and we 
thinlf with special reference to the distribution of elective power : 
‘ It is not a logical and harmonious scheme at all, the product of a 
political conception, the application of a principle : it is the frmt of a 
compromise between opposed theories, the result of an empirical tians- 

> BMthiteniy, Let RMstaneet da Simt, Revue dn Droit PuUio. 1913. Other 
figures end feote to the esme effect ere givm in Billeoerd, op. oit., p. 84 ff. 
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actaon,’ i There are parliamentary critics also who have blamed the 
Senate’s derivation for its slowness in economic and social legislation.* 

Nor can we omit the stabilizing effect of partial renewal of the 
Senate ; this means (allowing for re-election of old members) that 
one-third the number issuing from fresh election have to meet two- 
thirds who are already organized as a body and possessing an assurance 
which it requires much time to gain. The new-comer is inevitably 
put into a position of comparative weakness. Further, in comparison 
^ with the Chamber of Deputies, the Semite gets quicker to work : 
I for at a full renewal of the Chamber several months are lost in 
acquiring the rudiments of organization and instruction. 

Deputies become Senators. Now, since the Senate has such a 
long tenure, enjoys the same parliamentary salary as the Chamber of 
Deputies, offers quite as good a social life in the capital and almost 
as much enjo}Tnent of power, without the need for careful attention 
to a large constituency, requires no tremendous exertion, even when 
that is mainly vocal, nor electoral expenditure, it is not surprising that 
it attracts members from the ChamlK-r of Deputies. Indeed, the 
Senatorship has become the national ronnding-off of a parliamentary 
career ; to go to the Senate, if not to be a minister, is looked upon as 
a promotion and, in fact, the deputies spend much of their efforts upon 
preparing a way to the Senate. In 1912. for the 100 seats then falling 
vacant, sixty of the candidates were Deputies ; while twenty ex- 
Ministers then sat in the Stuiate. In 1910 thirty-two ministers and 
ex-ministers were Senators ; in 1919, thirty-eight ; in 1925, forty-six ; 
in 1928, as many' as fifty-two. In 1950 ninety-five of the sitting 
Senators had been Deputies ; and thirty-seven had been Ministers ; 
and six had been Prime Ministers. The consequences of this are 
obvious. The Senate is a body which does not submit to the threats 
of the Lower House ; it has an experience of busine.<i8 surpassing that 
of its colleagues ; it is envied, and therefore jmwerful in negotiation. 
It is true that the passionate belief in universal suffrage takes away 
from its authority compared with that of the Chamber of Deputies, 
that the flame of democracy bums more fiercely there, but in so far 
as any other body can damp and control this flame with authority, 
the Senate can. For not only is it so largely composed of men who 
have been through the first stage and know when the bluff may be 
called, but it can and does insist that it is an emanation, if a more 
remote one, of the people. And even with all the distance between 
the Senate and the electorate, the argument is difficult to counter. 
The electorate are waiting outside for the Deputies ; they dare not 
come empty-handed, and therefore the Senate can force the Deputies 
to pay a Inbute to them in terms of concessions in policy : better 
concessions than frustration. 

* KUecard, op. cit., p. 68. 


* Cf. BUlecard, op. oit., p. 82. 
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Further, its origin in electoral colleges consisting mainly of local 
government councillors makes Local Government itself a p.>»a^nn»l of 
Mcess to the Senate ; thus, in 1930, 137 Senators had been Councillors- 
Genraal (i.e. of the Department), 104 had been mayors of communes. 

Senate, then, has a constitution which gives it a curbing, 
dehberate, decelerating bias, and the substance as well as the con- 
sciousness power. Whether it is more conservative, or for the time 
mort> liberal, it is different from the Chamber. To see it at work is to 
realize that its ralm is not so much the calm of old age, though grey 
heads abound, as the calm of assured power and academic indifierence 
to popular mitery, even though that power be not as great as its 
members might, perhaps, like or fancy they possess. For, there, 
beyond the Chamber of Deputies arc the people, and distantly, 
but at times unmistakably, the insistent voice can be clearly 
heard. 

The Powers of the Senate. What are its powers and how has it 
u.sed them ? Apart from its position as a high court of justice,^ the 
Senate’s constitutional powers can be divided into three separate 
functions : the partial or total revision of bills emanating from the 
Chamber of Deputies and the initiation of bills * ; co-operation in 
finance bills v hieh must be introduced in the Chamber of Deputies ® ; 
and control over the government.* 

Now these ar<> powers of real moment and they have been exercised 
with decision and effect. For the ultimate fact is that the Chamber of 
Deputies has no power to compel the Senate to send back its bills in 
the shape it desires unless it can persuade that body that the electorate 
is, by a majority, continuously favourable to and even insistent upon 
its policy, or unless it can throw over into the Senate the grapplmg- 
irons of party. It has only been possible to do the first after the 
lapse of something like a decade from the original introduction of a 
bill, and as for the s<*cond, Party, which means so little in the definition 
of attitude in the Chamber itself, this has rot succeeded in establishing a 
discipline which will cause Depulies and Senators to march along a com- 
mon legislative route. Even a small disparity between the strength of 
the parties in both chambers — ten votes in one or two groups — may 
do all the damage. No goveniment can, therefore, be sure that the 
Senate will not reject or mutilate its bills, none can be sure that when its 
administration satisfies the Chamber it will equally satisfy the Senate. 
Further, owing to the fact that the Senate has not relinquished its 
power to reverse governments, and owing also to the strong element 
of individual careerism in French politics, Senators are ready to join 
Ministries not supported by the rest of their party. Yet sucdi a 

‘ Law of 24th Febmaiy ISTo. Art. 9 aod Law of 16th July 187S, Art. 12, para. 3. 

' Law of 24th February, Art. 6, para, 1, 

' Ibid., Art. 8, para. 2. 

* Lav of 3$th February, Art, 6. 
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uiiiutodal Senator no power to get the government’s bill accepted, 
for he has no party supporting him . The picture which the party 
xelation^p of Senate and Deputies presents, then, is this ; a series 
at groups in the Cthamber of Deputies not firmly tied by agreement 
upon policy, but associating and falling apart on issues of the 
day. 

Now in other countries, in the U.S.A., as we have shown, 
and in Australia, where Senates exist, a real duality between the 
two chambers is overcome by the agency of party organization ; 
the doctoral fight is fought in common, or as in Canada, the 
ruling party nominates enough members to overcome the nominees 
of its predecessors.^ Some duality may yet exist, because no 
two bo^es of men sitting separately, endowed with real power, 
be it never so small, and having even the smallest diversity of 
composition, produce the same legislative result. But such duality 
is not insuperable, or at least, it is sui)erable in a comparatively short 
time. The duality of the legislative assembly in Franco cannot be 
overcome easily, or in a short time : for it reposes upon a basis of 
group independence so strong as to he almost indistinguishable from 
personal independence ; and this personal independence is of such a 
quality in the Senate as to be readily converted into that kind of group- 
esteem which is eager to make its authority felt — in this case, as a 
spirit which almost always denies. 

There is very little, then, to bring the Senate into consonance 
Iwith the Chamber : only the existence of a strong government, its 
4ong persistence in a policy, and the clear verdict of the polls * at 
recent elections of the Chamber and the Senate can do this. And 
there are cases like that of the fight for electoral reform until 1913, 
and of women’s sufirage until the present day, where no effective 
consonance has been possible. But we must not forget that French 
'Cabinets contain on an average three or four members (in a total of 
about twelve), from the Senate. 

Ordinary Bills. Let us sec how the Senate works in each of 
its three main functions. In regard to ordinary bills the Senate 
operates with a system of procedure similar to that of the Chamber 
of Deputies : the principal element of which is the reference of all 
bills to one or other of a series of Parliamentary Commissions, no 
decisive debate being possible until the Commission has reported. All, 
then, depends upon the power of the Senate to compel its Commission 
to report in a reasonable time, and the power of the Chamber of 
Deputies to cause the Senate to bring the matter to debate and decituon. 
The Chamber of Deputies has no legal power to compel tiie Senate to 

* C{. Macksy, Tie Vnr^arnud Senate of Canada (1826), Chap. IX. 

' Balativaly, of comae, to Xreoioh oonditiosa. I am oonaoioui ol the StrinnAmlng 
and diaconoatting lealltiea latent in this ouatomaiy phraae. 
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proceed to the discussion of a bm.» It has only the pwchological 
power of demonstrations in the Chambers and the country, and the 
iMuence of those Ministers, perhaps the Prime Minister bim«Alf who 
belong to the Senate and can exert it. 

Either, Mimstcrs, whether members of the Senate or not, have 
toe right to speak in both Chambers. The extent to which the 
Chamber of Deputies can, in default of the power to compel toe Senate 
to apply itself, cause its impatience to be known, has been settled 
by the procedure and rules of both Houses. It has no power directly to 
criticize the work, the procedure or the members of the other House * : 
but it may pass resolutions begging the government to urge it onwards. 
Pierre sums up the experience of the Chamber of Deputies in regard to 
attempts to praise or blame the Senate in a manner which makes very 
plain tile gulf between the Chambers : 

‘ Thu muchnniam (»tabli.shed by onr conbtiluliona.1 laws would be falsified 
if earli of liie nHaoin lilies which divide between them the legislative power did 
not deliberate in full independence, if the acts of the Senate or of the Chamber 
rould at any time ho cast into the balance of the votes of the Chamber or of 
the Seiinlr. For the iiHsi'iiiblies as for inibvidoal persons, there is an interior 
ns well ae an exterior court of conscience. In the interior one. Senators and 
Ih'putu's c.iii place ahalcvcr importance they wish upon projects which have 
Imwu iritrodue«>d or losohdions passed in a body other than that in which they 
Bit. In the exterior court the .Senators and the Deputies must regulate their 
conduct entirely aceottimR to the manner in which they concaiive the public 
good. Thu baliinee of power would be upset if arguments drawn from the 
attitude or rceolutions of one House wore used in the parliamentary debates 
of the oilier; one would lultiiate the habit of voting by complaisance or by 
hostility, instead of voting in the sole interest of the community.’ ’ 

Heui'c great care is taken to prevent the two Chambers debating a 
subject simultaneously, or debating a fresh resolution synonymous or 
nearly synonymous w ith the bill sent up, between the time when it is 
transmitted to the other assembly and the tone it has been debated 
and decided. 

However, the Chamber has acquired the power to press the Senate, 
by losolutiona of this nature : ‘ The chamber, the issue of umi»rsal 
suffrage, faithful to the principle of the representation of minorities 
afBimed by its votes of 5th July, 1911, and 1st July, 1912, and rejecting 
any adjunction thereto, adjourns until Tuesday.’ * The rule that one 
assembly cannot harass the other by debates on the same subject 

^ Cf. Pierre, op. cit.. 111. 1009 ; 'The right imparted to eoeh assembly of rejeot- 
ing a proposition or a project of tho law adopted by tho other assembly is not looted 
kf any constitutional or procedural text ; u> consequence, a project often voted by 
one of the two Chambers can he indefinitely repulsed by the other.’ 

• Ibid., Vol. I. para. 681. 

• Itnd., pp. 820. 827. 

• TM. isMution sms not, however, allowed or transmitted, on the ground that 
ths Senate hod begun bat not yet fiiUshed Its deUbeiation on the pcojeots or pro- 
poaHfonsotUw. 
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as those under its consideration is overcome by resolutions, which 
can be debated, apparently directed to the government, but in reality 
intended to impress the other Assembly. Thus ; ‘ The chamber 
invites the government to sustain before the Senate, in the matter 
of the personnel of workers and employees of the railways, the solu' 
tions which approximate closest to the votes already given on several 
occasions by the Chamber of Deputies, especially that of the 
14th November, 1901.’ ‘ It may also urge the Senate to continue its 
good works, lest it fall from grace, as : * The Chamber, adhering to 
the principle of the proposition made to the Senate and already 
favourably received, etc., etc ’ * The Cliambor may be more urgent : 
‘ The Chamber invites the Minister of Agriculture to intervene before 
the Senate to put on its order of the day the law voted last April.’ * 
‘ The Chamber counts on the Government ... as soon as possible 
. . .’ But the Senate ‘ is an independent mi.stre8s ’ * ; and again 
and again its ‘ redoubtable courtesy ’, as M. Viviani has called it, has 
overcome the querulousness of the C’hamber and sent its bills into the 
no-man’s-land of a Commission, whence the only dispatch concerning 
them is, ‘ missing ’. 

If the Chamber of Deputies has no power except agitation, which is 
not of great avail, to worry the Senate, that body as a whole is not 
• organized to cause it own Commissions to report quickly. The Rules 
of Procedure of the Senate allow a maximum time of six months * ; 
three months is given for bills modified by the Chamber and returned 
to the Senate. After this time any Senator may demand that it be 
put on the order of the day, and the usage of the Senate is to count 
the lapse of time from the date when the Commission can actually begin 
its work. But since no Commission can be expected to attend to 
everything that comes before it, owing to the large number of projects 
presented, the Senate has a good opportunity, which it has amply 
used, quietly to let these projects die. Until 1903 there was no term 
at all for the reporting of bills, and indeed, the theory was that since 
the Senate was a revising chamber, it would be unwise to attempt 
exactly to mete out the time necessary to examine laws which might 
raise grave political problems ; and that it was sometimes prudent 
to allow bills which had first met a warm welcome to slumber in a 
Commission.* The change is important, and it seems to show two 
things : the effect of increased need for statutes, and the results of 
increasing democratization, if we may so call it, of the Senate, through 

> Keire, op. cit., Vol. Ill, para. 1015. 

’ Ibid., para. 1014. 

* Ibid., para 1016. Thia oi a law gent up lour months before. 

* Ibid., para. 1019. 

* Biglements, Art. 63 ; of. Bonnard, L€a BigUmenIa dea AaaenMiaa Ltgialativea 
de la France, Paris, 1926. 

* Fism, op. oit., I, 786. 
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the growth, though slow and fragmentary, of political doctrine. We 
shall see that in the matter of finance bills the relations between the 
two Houses are rather different, owing to the urgency of the Budget. 

Thus the Senate has not allowed its constitutional right of revision 
and rejection to lapse, and has found forms in which they could be 
exercised quite effectively with the minimum appearance of aggression. 
It has even converted a power originally used only for financial bills, 
which contain so many unwise and disconnected clauses into a weapon 
for dealing with ordinary bills. It is the method known as ‘ dis- 
junction ’. The obnoxious clauses of a bill are simply disjoined from 
the text by the Senate : they arc not commented upon, but are 
ignored : thus they are neither accepted, rejected, nor amended. 
Disjunction is, to get below the surface of these worfs, rejection by 
evasion. 

Deadlocks. The Chambers have, of course, set up a regular 
mode of consultation upon the rejection or amendment of a bill by 
the other House. Those arrangements exhibit no other principles 
than those we have already discussed on the general theme, that the 
Senate and the Chamber are both " independent and mistress ’. There 
is no ttp|)cal to the people as in Australia,* no possibility of changing 
the balance of power, as in Canada, by appointments. The only 
Chamber which may ever con.stitutionally be dissolved is the Chamber 
and not the iienatc. Projects pa.sa from one Chamber to the other 
until agreement is reached and the bill dies : or, very rarely, there are 
mixed commi.ssions to arrive at a common text.* 

To what effect has the Senate used its powers in ordinary laws ? 
Private members' bills have hardly seen the light of day once they 
have been liiuided over to a Commission. Great governmental 
measures have been fully amended and rejected and this in a particular 
direction which we may, remembering the distinctions established in 
the analysis of party policies, call conservative. Thus the Senate 
retarded the projects for the weekly holiday for workers, for reducing 


* IVovidod that three inunths hove elopsiKi between the first oiid the second 
rejection (or unaceoplolile oniendment) of a Bill by the Australian Senate, the Gover- 
nor-General may dissolve Ixith llou.ses (till & ti4 Viet. e. 12, s. 67). If, after the 
elections, the Houses fail to agree, the Governor-General may convene a joint sesfflon 
to consider the disputed Bill. 

An absolute majority of the total membership (of both Houses) is required for 
the incorporation of any amendment in the Bill ; a similar majority must be obtained 
before the Bill can receive the Governor-General s assent. 

No penal dissolution can bo incurred within the last nine months of the term 
of the Lower House. 

In 1914, at the request of the Commonwealth Prime Minister (Cook), the Governor- 
General granted a double dissolution. The latter’s action was strongly criticized 
as being contradictory to Australian constitutional practice. Three applioatioim had 
been refill on previous ooeasious because the Governor-Generals had considered 
that great efforts should be made to form an altomative Government. Cf. Keith, 
Bapomibk Government in the Dominiont (1928), 1, 431 fit., 137 ff. 

* For details soc Piene, I and 111, para. ti7G. 
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tii« legal hours of labour, workers’ pensions, State railwaymen’s 
peonsions, income-tax, proportional representation; it has sternly 
rejected women sufirage, projects for taxes on business, rent restriction, 
and was adamant against the recognition of civil service syndicates. 
It has been consistently more nationalist than the Chamber.^ 
Finance Bills. The firnmnift] powers of the Senate are just as 
important as its power in ordinary legislation except that it has no right 
^of initiation, a power which, as in every democracy, is reserved to the 
Lower House. The priority of the Chamber is proclaimed in a formula 
so obscure as to have proliferated controversies insoluble despite fifty 
years’ discussion. As the most eminent of all French constitutional 
lawyers and political scientists says — the real question is not one of 
the interpretation of the text, but a question of political and social 
power {force).* The text runs : ‘ The Senate has, concurrently with 
the Chamber of Deputies, the initiation and the confection of laws ; 
however, financial laws must be, in the first place, presented to tlie 
Chamber of Deputies and voted by it.' ® This only means, argue those 
who want a powerful Senate, that priority alone is given to the 
Chamber, but tu>t decisive power : the Senate has a complete amending 
power — authority to amend so severely as to reject, or entirely 
to remodel. Further, the elective origin of the Senate gives it a right 
which perhaps might not be accorded to non-elective bodies. J6ze 
points, however, and in our opinion quite properly, to the fact that 
its mode of election gives the advantage to the propertied classes. 
This causes a largo opposition not to trust its manoeuvres, and cer- 
tainly not to accept its economic and fiscal doctrines. Nevertheless, 
-'■’the Senate has obtained a great deal of power owing to its history 
and actual composition. From being monarchist it has become the 
defender of republicanism against other forms of rule, and the repeti- 
tion of the Seize Mai has never occurred. Again, as we have already 
, . shovm, Deputies and Ministers have found their way into the Senate ; 
consider such names as Bourgeois, M61ine, Dupuy, Clemenceau, Ribot, 
Pichon, Foincard, Barthou, Doumer, Laval, I«ygues. Finally, as wo 
shall have occasion to show more amply later, and as we have already 
shown by an analysis of its composition, the Chamber of Deputies is 
not to be trusted alone in matters of finance — it has not the arpertise 
or the self-control to make a proper budget in the proper timA Natuz- 
(! ally, when the Senate is obstinate, the Chamber usually gives way, 

> Since 1920 the Senate hoe lejected a Wcim4a’> Suffrage Bill on 21 NoT«nber 
19SZ ^ also a ^ of minor importance, creating on unpaid High 
to deal with housing. The Senate's rejection consisted in a redasaTto consider the 
Bill on the grounds that the poet was unnecessary (SnuU, VibcUt, 29 Becember 19261. 

* Jtoe, Le Budget, Paris, 1922, p. 241. 

* *• * ^ Senat a, oonounemineiit avec la 

^ambte dea deputes, I’uutiatire et la confection des lois.— Tontdois les iois de 
finaoM doivent Stos, en iwemier lieu, presentees h la Chambre dn depntes et votees 
par dies.* ^ 
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for it is not strong enough in the country, and knows it, to insist 
successful! j. More, Gtovemments have not seldom induced the Senate 
to insert or omit appropriations which the folly of the Deputies, not 
held in check by suitable rules of procedure, has mishandled.^ 

The Senate has, therefore, acquired important financial powers, 
and they extend not only to the actual budget but to laws with immedi- 
ate financial consequences — as customs laws, laws imposing any kind 
of taxes, or regulating loans. The rule does not include laws causing 
espendilure, and thus the Senate has a power to initiate such legis- 
lation.* In financial laws other than the budget, the Senate has 
complete rights to modify the projects of the Chamber, that is, it 
may accept, reject, reduce, or increase the credits voted by that body. 
For example, in 1920 new taxes were created by the Chamber : the 
Senate seriously amended the bill in order to cause the budget to 
balance as soon as possible. The tax most affected was the income 
tax, which is one of the chief sensitive spots in politics. The Chamber 
of Deputies, through its Commission of Finances, protested, and 
attempted to lay down a ruling upon the power of the Senate. It 
conceded the right to reject any expenditure, and the right to reject 
any tax which appeared excessive. But it had no right to substitute its 
initiative for that of the Chamber or the Government in order to vote 
increases of any expenditure or taxation.* 

The Senate seized the opportunity to vindicate its rights. Its 
protest is of first-class importance : 

‘It has been maintained that the Senate has gone beyond its powen in 
increasing a tax voted by the Oiaiuiicr. Not only do the constitutional laws 
assert nothing of the kind, but jurisprudmice, more rigorous than the texts, 
has never reduced the financial prerogative of the Senate to this point. It 
would bo to demand, in fact, that the study of the tax laws and the modifications 
they might undergo should completely escape the Upper Chamber. The import- 
ance and the complexity of the laws require that they shall be submitt^ to 
the free deliberation of the two Chambers. That is what always happens. 
It is necessary to-day more than ever, for there cannot be too much labour 
or ability of all the representatives of the country * to bring to the budget the 
cmsiderablo resources of which it has pressing need and to divide the burden 
equitably among the body of taxpayers.’ 

That wbidi has been aflinned hitherto, with the exception of the 
voting of credits, which is not now under dispute, is that the Chamber 

* I‘ierre» op. cit., J, 605 ; J&zc,.op. cit. 

* For a moro dotailod discussion cf. SchiFartz, Des droits dv SMutt frawis Hatumi 

cn maiidre df loin ds finance. - t 

* Report^ 9 June 1620* C.D. No. 1032. and CSiamber debate of 15 June 1920, 
Jawnal Offriel, DfbaU, p. 2134— alicre it will be seen how little the Chamber appean 
to oare for its rif(ht. A disoussion of this kind in England would have been one, 
not only of firefc-cUss political imiwrtance, but it vrould have raised the issue of the 
oonstitntitm, although the country has no constitution. 

^ Hy ttalice. Observe the insinuation that the Senate has a mandate from the 
least rni a par with that of the Chamber I 
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of Deputies has the initiative in the matter of taxation-laws, and that 
the Senate cannot transform a' tax voted by the Chamber ‘ in such a 
fashion that it becomes in reality a new tax aflecting taxpayers other 
than those included in the text of the Chamber of Deputies There 
are no other restrictions upon the Senate’s rights regarding fiscal laws. 

‘ The moment seems really inappropriate for an attempt to make any other 
interpretation prevaiL Who can to-day maintain that the Senate has aU rights 
of maintaining or aggravating the financial situation of France, but that it 
cannot do anything to remedy it 1 . . . Let us not insist, let us cease this 
obsolete controversy which has no chance of success.’ * 

This report was drafted by Donmer and, having regard to his 
financial ability and substantial political talents, not to add his fine 
character,* we can understand why, when such men are in the Senate, 
the Chamber cannot win its way, and makes concession after con- 
cession to Senatorial claims. However, this position, not yet so secure 
that it does not need assertive vindication, was not easily won, and 
it has been the subject of a battle in which the fortunes have swayed 
now to this side, now to that, since 1875. It has favoured the Senate : 
but the issue is still open.* 

In regard to the budget the battle proceeds. How far can the 
Senate increase appropriations or suppress them ? Before 1878 the 
Senate was in a strong position : it was new, and republican feeling 
had not yet manifested any clear distrust.* Its powers were fully 
used. After the events of the Seize Mai its power decreased and that 
of the Chamber was in the ascendant, and the Senate never persisted 
when the Deputies refused its measures. The revision of 1884 sup- 
pressed the life-members, and increased the republican basis of the 
Senate, and its power began to increase. It was given a decided 
stimulus by its staunch republicanism during the Boulanger crisis of 
1889 and the Derouldde incident at the end of the century. 

The partisans of the Chamber of Deputies have invente(l the 
phrase that this body has, or ought to have, ‘ the last word and on 
solemn occasions men like Gambetta, Ferry and de Floquet have 

' This is quoted from Pierre, op. cit. 

s 18 June 1920, S4nat, VocumenU, No. 260. 

* gome account of Itoumer is given in Crux qui nous mrneni (anon.), (Plon), 1922. 

* Senator Milan says {Heme politique da idea et da insUtutioue, 30 Jan. 1926, 
p. 60) : ‘ Wo think that the right of amendment cannot he limited and that the 
Senate within the frame of the project of law sent to it by the Chamtjer, can vote 
the dispositions which it thinks good in the public interest, provided that it never 
passes beyond the objects of the bill.’ 

* Its reporter of the Budget Commission (21 Dec. 1876) was perfectly clear that 

the Chamber of Deputies could not persist against the will of the Henate (Pierre, 
op. cit., I, 696), ' 

* E.g. Pierre, op. cit., 1, 696 (thoi^h 1 do not mean to say that he is a partisan 
of the Chamber) : * En droit la question n’a jamais 6tt resolue. EUe I’a ttt en fait 
par ce que I’on a appelld “ le systime du dernier mot ”. Pour le comprendre, il faut 
snivre la difficult^ depuis son origins.’ 
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eaimciatied it.* The Senate has never admitted this, and the annnal 
battle between the two Houses is settled not by thin daim, although 
Ae Senate is conscious of it, but by a contest of wills based upon the 
immediate political situation. The most interesting psychological 
phenomenon in this frantic annual struggle is the courteous assurance 
of both sides tiiat they are pursuing a policy of harmony. The strategy , 
of the Chamber is naturally to send the biUs up late in the financial 
year, and thus throw upon the Senate the onus of not voting the budget 
in time. The Senate does not entirely allow itself to be thus intimi- 
dated, and proceeds with its work at its own pace, though that pace is 
quickened by the necessity which operates equally upon both Houses, 
that of voting the appropriations and ways and means before the old 
laws nm out. One other condition follows from the relations between 
the two Houses in matters of finance. The Government is perennially 
burdened with the need to secure ultimate agreement between them. 
This is one of the hardest tasks of the French Cabinet. It may have 
had its appropriations amended in the Chamber by the Opposition 
or by its own members, by reason of their different policy or because 
they desire to indicate disapproval of a certain minister. It takes 
refuge in the Senate, which may overturn th^ decision of the Chamber. 
Then it has the onerous task of bringing the Chamber into agreement 
with the Senate. Or there may be real differences of fiscal theory 
between the Chambers : the government must somehow, by ways 
almost always devious, secure that theory or no theory, the appro- 
priations and the taxes shall be voted. The task is made the more 
difficult because, following the French constitutional tradition, the 
fiscal initiative of private members is permitted to a degree incredible 
in England, and rules of procedure are weak because the tradition 
of the freedom of the private member is still strong. From all this it 
will be realized that the position of the President of the Finance 
Commission of the Senate is on a par with that of the Cabinet Minister. 
He in fact, holds the Minister of Finance in his hands, 

Cratrol over Administration. We come to the third of the 
Senate’s functions : its control over the administration which is ^ 
exercised through the medium of its control over the ministry. Its 
authority is derived from the Constitution which says * : ‘ Ministers 
are collectively responsible before the Chambers for the general policy 
of the government and individually for their personal acts.’ On a 
number of occasions the Senate has been able to enforce its will by the 
threat to use the power implied in this clause, and sometimes it has 
actually overthrown governments. If the power has rested it has never 

‘ in Government project, 24 Mey 1884. Gambetta, Revision Bill, 14 Nov. 

1881 : ‘ lie Chamber of Deputies makes the law in the last resort, says 3^ w no, 
aooepts or rejects, but vote is without appeal and cannot bo overturned.* 

* Iaw of 86 FSvrier 1876, Art. 8. 

46 
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ale{it ; it is always one which govemments must take into their 
calculations. It gives the Senate the sanction requisite for the insistent 
claims of its ConunissionB to question Ministers and officials, and even 
to arraign them. True that Ministers appear less often in the Senate 
than in the Chamber ; true also that the Prime Minister is but rarely 
a Senator ; but a power does reside in the Senate and Ministers can- 
not reduce their presence beyond a safety line — and, further, a Senator 
is usually made Garde des Soeaux, which office carries with it, con- 
ventionally, the Vice-Prime Ministership. 

The early republican chiefs like Gambetta and Ferry had emphatic- 
ally enunciated the doctrine that only the chamber had the right to 
cause a Ministry to resign. The question came to a head in 1894, 
in an interesting situation. The election of 1893 had caused a defeat 
of conservative groups and a large victory for radical and republican 
(that is, the Liberal-Conservative) groups. But the situation of the 
Chamber and the country caused considerable parliamentary diffi- 
culties. Attempts to govern with centre groups or liberal groups 
failed, owing to the strength of the radicals and the socialists. These 
in common sought to obtain a progressive income tax, while the 
socialists sought to safeguard anarchists and socialists who were then 
urging the ‘ propaganda of the deed ’ from too rigorous prosecution. 
The Senate, full of conservative elements, was profoundly disturbed. 
Then a bomb was thrown in the Chamber of Deputies, and Carnot was 
assassinated, and Casimir PMer forced to resign the Presidency by 
reason of a virulent personal campaign against him in the Press and 
at meetings of the Extreme Left. A petty judge was removed from 
his duties by the Minister of Justice of the Bourgeois (Radical) Cabinet, 
on the suspicion that he was not properly pursuing the guilty in the 
scandal of the Southern Railways * — ^the legal forms necessary for the 
withdrawal of the case from him were not observed. The Senate took 
the offensive. It voted a resolution of censure against the govern- 
ment by 156 and 63. Bourgeois answered that this was aimed at the 
government’s general policy (in particular the progressive income 
tax). The Chamber support^ him by 314 to 45. The Senate 
repeated its censure ; and raised the question of its constitutional 
rights. The Chamber gave the government its confidence by a large 
majority, though some who had previously abstained from voting were 
now found ra^ed against Bourgeois. The Senate replied by a vote 
of 175 to 59 in favour of the declaration that 

‘ the Ministry argues that it may govern without the Senate. ... It assumes 
that ministerial responsibility cannot be involved before the Senate. We pro- 
test against this attack upon the clear dispositions of the laws of the constitu- 
tion. . . . We affirm our right of control and the responsibility of ministries 
before the two Chambers’. 


* Cf. 8eignobos in LsvisM), VUT, pp. 184 tt. 
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But the Senate, nevertheless, did not sever diplomatic relations, 
as it were, with the Ministry. ‘ This showed that the Senate did not 
really believe in its claims ; for if it had it would not have scrupled 
to force an open rupture, and to trust to law and opinion to support 
it. The struggle raised divided the country into those who were for 
conservatism in government and those who supported a policy of 
social reform. The cry was on the one side ‘ Vive le S&mt ! ’ (at the 
fashionable Auteuil race-course) and ^ Abash Senat ! ’ in the South- 
West of the country. Then the Cabinet asked the Chamber to vote 
credits to send troops to Madagascar, they were accorded, and the 
Chamber was adjourned for the Easter recess. The Senate, now by 
itself, voted no confidcu<'e in the government, and adjourned without 
voting the credit. When the iS«-nate returned, the leaders of the 
three majority groups declared : 

‘ Three times has the Senate refused its confldence to the Ministiy, and 
that l)y eonsidernble majorities. However, m violation of the law of the Con- 
stitution, this ministr}’ has kept itself in uffiee . . . we will not refuse the credits, 
but we cannot grant them to the present ministry.’ 

And the Senate adjourned its vote until it should have before it 
a constitutional Ministry possessing the confidence of both Chambers. 

l/pon this Bourgeois gave up the struggle, knowing that be bad 
no large compact majority ; in fact, his declaration on the whole 
subject was received in a fashion which illustrates the nature of French 
parliamentary life as few single episodes do. The general principle 
of ‘ the preponderance of universal suffrage ’ was voted by 282 against 
28 ; the resolution to prosecute democratic reforms by 379 against 31, 
but the resolutions together, which meant support of the existing 
government, suffered 324 abstentioM from voting. The Government's 
majority was 256 to 20. The Cabinet fell through the abstentions, 
to its own satisfaction as well as that of the deputies hungry for 
ministerial opportunities. Nothing of principle was settled ; only 
this was proved, that a division of interests in the Chamber of Deputies 
automatically redounds to the advantage of the power of the Senate. 
The principle of universal suffrage was sold by deputies, for the chance 
of ministerial office. 

The after-history of this episode also illuminates the shifting 
shadows of French politics. A moderate government followed, under 
MMiue. This Cabinet slammed over the constitutional issue; its 
declaration* to the Chamber of Deputies on appearing before it 
recognized that it was ‘ impassibk to legislate and govern without the 
co-operation of the Senate ’. This government began with a weak 
majority (about 279 to 267), but this, says Seignobos, grew, ‘ by the 

‘ Cf. tUdarations MmisUridlta, p. 82. The Cabinet then included aenatoii. 

* DtelaraHona MinisthieUes, 30 April 1890. 
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floating votes of “ ministerial ” depaties that is to saj, those who 
nmged themselves with the govenunent, not because they ^oinely 
believed in itspiinciples, but fortiie prestige and htvours which come 
to ^cophants, and which in France are particularly important to 
satisfy constituents. 

Jjater governments have recognized the power of the Senate, but 
it must be admitted that the scope of its authority is a different 
question, vaguer and much less settled. Thus, in 1899, the Prime 
Minister, Wtddeck-Bousseau, faced with the need for legislation to 
conduct the Dreyfus affair speciaUy asked the Senate for its support 
of the law, saying that he could not proceed with his government 
unless it were voted by the Senate or by the Chamber.* In 1906 
a m'tnOar situation arose in regard to the separation of Church and 
State : in 1908 Clemenceau appealed in the same way to the Senate 
regarding the purchase of the Western Hailway. These cases show 
two things : fintly, that the Ministries had to take the Senate’s power 
strongly into their calculations; but also, that, by using tactics 
well known to all politicians, of daring others to use their power by 
the threat of resignation, the Ministries were able to make the Senate 
lose confidence in itself and to vote confidence in the government. 
In 1913 an even more important incident occurred. A long con- 
troversy had ensued on the subject of electoral reform : proportional 
representation and sctvlin de lisle (that is, large multi-membered 
constituencies) had received diverse and fluctuating majority and 
minority support. A tremendous majority (403 against 110), though 
composed of the diverse groups whose leadera had little control over 
their followers, and whose prinriples were vague and hardly shared 
by all the avowed members, seemed to be largely in favour of Propor- 
tional Bepresentation. At least 310 members formed aa ad hoc 
group. But they were members of Extreme Bight and Left groups ; 
and it was known that the Senate would never agree to a project 
put forward without the assent of the Centre groups, their political 
friends. Some Left groups, therefore, tried to arrive at an agree- 
ment with the Centre groups. This itself is a good illustration of 
the pervasive if not the open effect of the power of a second chamber. 
An agreement was reached by mutual concessions ; but the groups 
and members who had made this agreement broke away on different 
occasions and for different, self-regarding reasons. After thirteen 
months of ‘ confused discussion, irrational compromises, and oontra- 
dictozy decisions, the Chamber arrived at a long, complicated and 
obscure text . . the majority being 339 against 217. The Senate 
appointed a commission whose members were elected so that any 
other result than rejection was impossible. Then the Senate sup- 
ported the majority ^tem, of election by 161-128 votes : that is, 
* Lsvwm^ op. cit., Vin. * Ibid., p. 281. 
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it rejMted the law. The P^e Mmister, Briand, had pleaded before 
the Senate, sa 3 diig, ‘ I jj^My put the question of confidence The 
gOTO^ent therefore resigned. On the 30th June, 1923, M. Poincat6, 
fis ^ime Minister, put the question of confidence in the Senskte, &nd 
again several times in 1924. In April, 1925, Herriot resigned after 
a vote of no confidence in the Senate. Similarly M. Tardieu in Decem- 
ber, 1930. 

What is the meaning of this history 1 As for authority, the plain 
text of the constitution seems to be clear.* Now authority is power 
which is recogmzed, and we have seen that the Senate is certainly 
in possession of power, and that in important cases its power has 
been recogmzed by the downfall of those who have opposed it. What, 
then, is recognition ? As regards the authority of the Senate, it con- 
sists, in the first place, of a genuine belief of the groups, from the 
Right Centre to the Extreme Right, in the political necessity for a 
Second Chamber ; right or wrong as it may be judged in any par- 
ticular use of its power, these groups will always tend to be in favour 
of the Senate, because though it is an institution which may from 
time to time err in judgement, it can never lack ultimate justification. 
Secondly, recognition issues from the opportunism of large numbers of 
deputies who support or desert a government which is in conflict with 
the Senate because they rate the importance of the immediate gain 
above the importance of the ultimate position of the Senate, and too 
often consider only the gain for their own careers. Recognition comes 
from popular unwillingness to support those governments and those 
deputies who will stand out against Senatorial power : and much of 
this is derived from the belief that, given the nature of its members, 
a check upon the chamber is necessary. These are the ultimate 
sources of authority : and the Senate enjoys their fruits. But they 
are clearly uncertain factors : no one can predict their quantity and 
their quality and, therefore, the meaning of the constitutional clause 
is not precise, though it seems clear. The Senate, we can safely 


* Cf. Doguit, op. cit., IV ; Kamoin, op. cit., II ; Bartbdiemy, Prinetpa de DroU 
Constitutimnel ; Hauriou, Prtris dc Droit Coiutitutionnel ; Nfeard, Prteia du DroU 
Public. 

However constitutional thooriats are divided, Duguit (and others for whom 
see Redalob, Le Segiine Pnrkmcntaire, p. 24S ff.) argue t&st the powers of each House 
are absolutdy equal, and a government must retire if it is outvoted in the Chamber. 
This is rested upon the argtmient of the intention of the constituent assembly : and 
npou the theory that diasdlmion would settle which of the Houses was to prevail. 

is the Imdor of the opposed theory. He denies the Senate the power of 
overturning a government. He bases his view upra Kngl i sh proctiae, eody I'renoh 
esperienoe with the Chamber of Peers, and the theories of Broglie and Provost Poradol 
whose constitutional doctrines had such a wide circulation when the Constitutiaa 
was formed. Dnprioi (La ItiniOra), as well as Esmein, points out the prao- 
difficulties of the neceasity for such a majority in two Chambers. It is even 
greater rhit" they since they do not allow sufficient weight to the ium-«xiatenae 

S potty organisatian. This view is also token by Nezard, Prka du DroU PtMie 
(H01), p. 210. 
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say, is to be reckoned with, but exactly how far ia a variable 
quantity. 

Hence, the Senate is able to exercise, as the Chamber does, a daily 
supervision over the government, by means of interpellations and 
through its commissions. (But oral questions cannot be put unless 
the Miniater previously accepts them.) We will not at this stage 
enter into an explanation of the technical processes of these institu- 
tions, for we deal with them fully in regard to the Chamber of Deputies. 
Generally speaking, the ministers are called upon to answer for their 
day-by-day conduct of the administration, and through this medium 
the will and the ability of the Senate are brought to bear upon the 
actual work of government. Now, as we have said and demonstrated 
by statistical analysis, the Senate contains a largo number of men 
with long and varied experience of high office. The Commissions 
are usually headed by men of this kind, some of whom have been 
Prime Ministers.^ The Minister in charge of a bill, or a.sked to explain 
some administrative history, or to defend a vote of money, is not 
always a man of longer experience, cither in parliament nr in a ministry, 
than his inquisitors. Hence, concessions arc ca.sily obtained ; and 
even major concessions are granted to avoid a larger and open conflict. 
Some Senatorial Commissions ® have been of greater effect than their 
colleagues in the Chamber of Deputies, and to-day they have better 
organization and secretarial and advi.-«)ry jH-rsonnel than the Chamber 
of Deputies ; they are permanently and spaciously housed. During 
the War, especially, the Commission of the Army, Foreign Affairs 
and Finance of the Senate acquired a mastery over the conduct 
of the War, transcending that of the government itself.* The 
reasons for the pre-eminence of the Senate Commission of the Army 
are given by Mermeix, in an interesting work.* 

‘There was this differonoe between the work of thu two .iViscmblics, tiint 
in the Senate memborB were more Bevere : vehement, if not morn vigilant than 


' E.g. in 1924 five Pruhidentx of Senate hail jm-Miniiil}’ held minis 

terial office : 

fninniwtion 
Agru'iiiture 
Kinauei' 
t'uBtoms 


Namt of Praideiil 
M^ine 

Milii^ Lacroix 
Morel 


Lebrun I 
Lbopitean 


Army 


MjntMry 
Agrinilture 
( 'oionicN 
f'olonies 

I Uolnmes (3 <iine«) 
Lilwratcd IlcgionH 
(War 
Justice 


Kailwayi, 

Of the Vice-PteBidents, Paul Uoumor (Finance) bad born Mmiater of Finance ; Fer- 
nand David (Agriculture) had Berved as Muiintor of Cummorre, of Public WurkH and 
finally cA Agricuture. 

' See Pimie, op. oit., for the cam|iuutiun and |x>wer of (lomminBions in the Senate. 

• From 1914-18. The powers of the CnmmiBBionB, excepting that of the Army, 
were prorogued after 1916. 

* Cf. Mermeix, Au trin dfn Commiuimt, Fragments d'Hutoire, 1914-19, 2nd ed.. 
Faria, 1924, p. 210 S. 
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in Chamber, and that public opinion interested itself much more in the 
work of the Commiaaiun of the Senate than in the Commission of the Depntiee.* 

This was due to the illuatriousness or originality of some of its 
members. Its president for some time was Preycinet, Secretary- 
General of the Ministry of War, under Gambetta, in the final stages 
of the war of 1870-71. He was followed by Clemenceau. Among 
the vice-presidents was Paul Doumer. a man of immense experience 
and civil organizer of the defence of Paris in September, 1914, and 
since 1931, President of the Republic. There were others who 
h^ had distinguished careers. More : no one in the Senate Com- 
mission could be charged, as some of the Deputies could be charged, 
with pre-war pacifism and policies of unpreparedness.^ Since 1908, 
the Senate Commission of the Army had taken the lead in harassing 
Ministers for more guns and munitions. To-day the Senators attend 
their commissions and work harder than the average Deputy, and 
with a deliberation not entirely perhaps appropiate to the urgency 
of the subject-matter. 

Conclusion. Thus the Senate of France has largely fulfilled the 
intentions and justified the hopes of its creators ; it has been a check * 
upon the pure law of Number. It seems clear to us that the cause 
lies in two things : the bad conduct of the Deputies which loses them , 
the confidence of the country, and, partly arising out of this, thew 
lack of party organization strong in each Chamber and the country, 
uniting the two Chambers by a iwlicy and a programme made by the 
common advice and consent of the Deputies and Senators in party 
caucus assembled, prior to their separation into the two legislative 
bodies. 

Whatever the cause, the Senate plainly possesses power, and its 
effect is to curb and chock the Chamber of Deputies. This has its 
repercussions upon the question of the nature of representative 
government. Deputies are slack in their promises, knowing full well 
that any impossible or imdesirable thing that they may promise as 
a (piid pro quo for election will be squashed by the Senate. This is 
a premium upon demagogy. Further, the actual distribution of power 
in general between the two Houses, and in particular cases, cannot 
but be obscure to the man in the street. Have we not already wen 
how obscure the matter is to the greatest constitutional authorities ? 
Upon whom, then, can we fix responsibility for any pa^culax act ? 
The vicious circle is not broken . elected on promises which he knows 
cannot be carried out, the Deputy returns to the electorate, pleading 
that the Senate is blameable for the nullification of his pledges. To 
the extent to which the Senate makes good its power the proceedings 
of the Chamber lose in importance. Perhaps that fact has tended 
to depress the value of party and, therefore, to stop its growth ; and 

• This i» an mtereJling, it unintended, comment on the oharacter of the Senate. 
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^ laaj be that only in those ooun^ea where the Second Ghamber 
is enoMdingly weak and the Ehst Chamber oreiwhelinin^y strong 
can lepsesentative government attain its fullest meaning as desired 
bv most hopeful theorists. 

Let ns obserro, finally, that the Senate has been content to remain 
a centre of revision and resistance, and has rarely and only in relatively 
nnimportaut matters attempted to take a lead in initin ting laws. Its 
numbness to popular drive is shown by its tardiness in accepting 
the political groups as the nominators of its Commissions. While 
this was accomplished in the Chamber in 1910, it was established in 
the Senate in 1921. It has left the initiative to the Chamber of 
D^utdes and the government and, in fact, no great piece of legis- 
lation has ever been prompted by it. So that energy seems to reside 
principally in the Chamber of Deputies. The Senate often converts 
this energy into waste. The noise engendered by universal suffrage 
and frequent elections and the appearance of multifarious and busy 
activity is reserved for the lower House : the Senate watches and plans, 
weeds, discriminates, and quashes. It is all the more effective for 
nbt attracting the public attention. Every minister has a few good 
friends in the Senate among his entourage, and their influence is always 
operative. Only the Socialists have a really earnest attention to 
reduce its powers.^ 


THE U.S.A. 

It is hardly proper to treat the Senate of the U.8.A. as a Second 
Chamber, for, as we have seen. Second Chambers were meant to 
check and not to innovate, and this, indeed, is the function to which 
the practice of government has limited them. The Senate of the 
U.S.A., designed to check upon the House of Representatives, has 
entirely left the constitutionid rails and has ploughed its own way 
/ into a distinct primacy in the Congressional system, while the House 
of Representatives has declined into a state of garrulous and gesticu- 
lating debility. How is the primacy of the Senate realized, and 
what are its causes ? 

The strength of the U.S. Senate is derived from four »w«.iTi sources : 
its powers as by law conferred and in practice employed and develi^ied ; 
its compositira, as determined by law and political practices ; its 
rules and habits of work ; and, finally, its relation to political pa^es. 

The Senate’s Powers. The Constitution, carrying out the 
compromise made by the founders, amd espeoiidly in thia 
seelang to avoid the perils of unrestrained democracy, endows the 

> Sbotonl KMiUerto, Senatorial @eotiozu, S Juiiuuy 1027 : ‘ to revile . . . m 
la the mauMlqr ... the powen of veto and nupeniiiaB ’. CL nialntiaa 

noeed at the Nathmol Anembly of AosuM, 1926, to amend the CkuuUtuUnn In 
this MOM (Kegoid, op. eit., pp. 206, 207). 
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Senate with important legislative and executive powers. It is not I 
too mnch to say that the force and reason for self-esteem implied in 
the scope of real executive powers have lifted the Senate above the 
level of any Second Chamber in the world, and have contributed 
more than anything else to its triumph in the legislative ^here. For 
it 18 not only a legislative body, but it is an inseparable, an organic 
part of the government. Lift the Senate, with its functions, out of 
the Congressional system, and you have not only given a free legis- 
lative activity to the House of Representatives, but you have destroyed 
important organic parts of the Presidency and the administration. 
Such a hole is left that the surrounding earth cannot stand. Take 
the French Senate out of the French Constitution, and it is only a 
trifle unbalanced ; remove the British House of Lords and the Consti- 
tution would stand on a more even keel. To touch these assemblies 
is in each case to do no more than remove an arm or a leg ; to remove 
the American Senate is entirely to eviscerate the Federal government. 

It is in the exeej^ve powers of the Senate that the secret of its strength 
will be found. 

The Constitution gives the Senate these powers : ail legislative 
powers granted by the Constitution are vested in both Houses ^ ; 
bills to raise revenue must originate in the House of Representatives, 
but the Senate may propose or concur with amendments as on other 
bills * ; the President has power to make treaties, provided two- 
thirds of the Senators present concur ’ ; its advice and consent are 
necessary for nominations made by the President of ‘ ambassadors, 
and the public ministers and consuls, judges of the Supreme Court, 
and all other officers of the United Stetes . . .’ * 

The lost two powers are executive. Let us first see what they 
have come to mean. Not only does the President need the concur- 
rence of the Senate to the making of treaties, but a two-thirds majority 
is necessary. Thus an opposition of one-third is able to impede the 
treaty-making power ; this m eans that eve ry unit cnmposyy either 
the majority or thej^mprity of the SenSte is of special importance 
compared with that where the majority principle pure and simple 
operates. A special power is thrown into the hands of individual 
Senators ; it ministers to their self-esteem, breaks up the Senate as 
a body into a number of self-important and uncompromising units 
and gtoiqis. As against the Executive in the matter of treaties, the 
SUwittfa has not only the authority, but the special constitution neces- 
/iaty for great strength. When the Fathers founded this body only 
♦.tiTHMMm states were in contemplation. A small select body of twenty- 

» Art. I, Sect. 1. * Art. I, Sect. 7. • Art. II, Sect. 2. 

«Xlw oostinnetioii ol tbia is, however, important: ‘vriioae appointments am 
not haieia otherwise piovuied for, and which shall be establislied by law : bat Oon- 
Anms may by law vest the appointment of each inferior officers, as thsy think, in 
MS IkeSoent alone, in the courts of law or in the heads of the departments.’ 
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six elder statesmen was before their eyes * ; whatever Madison may 
have had to say about building for future ages, twenty-six of our own 
kind now make a vastly different picture from an unguessed number 
of phantom Senators in the inconceivable environment of a century 
hence.* The Fathfira,_^ought that Senatorial co-operation would 
rule out the autoctacy^f forei gn affairs as practised in England ; 
the States would have a^lPastsome power in foreign affairs in exchange 
for their sovereignliy ; nor could one depart so far from practice under 
the Confederation which had provided for entry into treaties and 
alliances by nine of the thirteen states voting as units. The House 
was excluded, because it was too large for secrecy. 

The Treaty Power. The power has raised two main classes 
of controversy : what is a treaty, and are the Senators merely to 
say Yes or No, or are they to compose a treaty of their own as a 
permissible substitute for that presented by the Executive ? Much 
discussion has centred upon the first controversy, the Senate always 
seeking to bring as much of the power of foreign negotiations under 
its control as possible, by a natural desire for power, and that desire 
has been considerably 8ati8fie<l.* It is true that the initiative lies 
with the President,* but his mind always gropes for contacts iu Con- 
gress, and particularly in the Senate, for he never knows when he 
may be compelled, as the finishing touch, to any negotiations, to 
turn to the Senate for approval. It passes resolutions embodying 
policy, and though these have no executive fore** they may acquire 
it through the ultimate need of the Executive to bend to the Senate.* 

As to the bceond controversy about its power, the Senate long 
ago made up its mind that, once approached by the Executive, it 
had a full right to participate in and, when necessary, to dictate, the 
composition of a treaty. A right to refuse concurrence given in the 
unqualified manner of the U.S. Constitution cannot, in the, known 
state of human nature, be anything other than a right to establish 
independent principles of foreign policy and treaties based upon them.* 
The practice of the Constitution, beginning with Washington's dis- 
satisfaction with the Senate which he had consulted over a prcject 

* Jay, Federalist, LXIV : ‘ Then wo see, that the constitution provnl™ that our 
ncgociations for treaties shall have every advantage which can be derived from 
talents, information, mtegrlty and deliberate investigation on the one hand; and 
from secrecy and duipatch on the other.’ 

* Cf. Hamilton, Federafvit, LXlii : * Yet however requisite a sense of national 
character may be, it is evident that it can never be sufficiently possessed by a numer- 
ous and changeable body. It can only bo found in a number so small, that a sensible 
degree of the praise and blame of public measures, may be the portion of each indU 
vidnal. , . 

* See Corwm, The President’s Control of Foreign HebUitms, 1917. 

* Mote precisely defined in the Uhapter on Chiefs of State. 

* Corwin, op. cut. ; Mathews, American Foreign Batons (1928), Chap. X. 

' See Lodge, The Treaty-mating Pomer of the Senate m A Fighting Frigate and 
Mher Bssays and Addresses, pp. 231, 232. 
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of a treaty,^ is that the Executive does not formally approach the 
Mnatc until after negotiation and agreement with the foreign party. 
But Presidents are not always strong enough in character or follow- 
ing to (arry through their treaties without previous mfonnal con- 
sultation with leaders of the Senate, and, in any case, the power being 
vested in the Sc natc, what sound argument can be raised agamst 
previous consultation with the wiser and more powerful Senators * 
The modern Press has abolished the old power of the Executive to 
be the ioZe channel of mternational communication, and certainly 
Senators cannot be stopped from expressing their opimon by the 
President s rcfusil to submit the draft of a treaty with relevant 
information The process of Senatorial amendment of the treaty 
begins as soon as the newspapers contain a report of its supposed 
contents It is in the interests of successful Presidential action, then, 
that he earh begins to paj attention to the Senate Presidents who 
do not arc liable to suffer the fate of President 'W ilsoii and the Treaty 
of Versailles Appiiciation of the Senatorial power has even caused 
Prtsidents to seek the lo operation of Senators by their appointment 
as delegates to treaty eonfertnees ® 

\ et all these tai tu s has e not taken its stmg from the Senatorial 
power and the Senate has been reaUy powerful over foreign affairs , 
through the seventy of its amendments of draft treaties The power 
IS t vieient, and men like Senator Lodge ’ or Senator Borah, who became 
Chairmen of the Senate Foreign Affairs Committee, possess great 
])OW(‘r and its stiength has caused serious heart searchmgs among 
those who are mtertsted iii the conduct of mternational affairs For 
It must be admitted that it is not always the substantial elements 
of the treaty whiili determine the attitude of Senators, but their 
domestic part> concirns their parochialism, which issues from the 
peculiar relationship between lepreseutative and constituents, their 
Ignorance, due to thi n.ituK of the American party system which 
admits candidates of a low le\el of culture, and the remoteness of 
the country from coiita<ts with the outside world so evident, like 
those of Europe as to instruct even the tyro m foreign affairs 
This power raises the Senate above the House m popular and 
even Congressional opinion , and this prestige gives birth to further 
pohtical power — in the partj councils, m the State machmes , and 
this agam disposes the Executive to open jobs for the Senators, while 

* See Lindsay llogt r« Ihr imnican Senate Niw York, 1926, p 62 Cf Hathews, 

^foToxampk, all* r tin war ot 1812 bv President Madiaon , at the end of 
the Spuush imentan Wai b\ MiKinlov and at the Washington Conferenoe on 
Bedocticm of Annameuts, 1921 Uiit thw practice has been contested on the ground 
that such appointments infringe the rule that Congressmen cannot be appoint^ 
to oifioe under the Umted States Government, and the argument has been tonced^ 

• Cf OroTes Henry C otot Lodge, the Staleeman, 1928, and SeleoUons from the 
Oorreepondenee if Henry t abot Lodge and Th odore BooeemU, 2 vols 
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liM Gonsfettotioa sanctioiis this dispositioa and avffli makes it the 
saoxed dutj of a Senator to distribute appointments. This, again, is 
fod to the ei^insB of Senatorial power. 

Appointmenta. The Constitation gives the Senate power to 
co-operate witii the President in obtain appointments. The number 
of these appointments was small in 1800 : by 1900 tendencies with 
which we are already familiar had swollen the number to thousands. 
The Fathers certainly did not know exactly where they were going. 
The astute James Wilson said ; ‘ According to the plan as it now 
stands, the President will not be the man of the people as he ought to 
be, but the minion of the Senate. He cannot even appoint a tide- 
waiter without the Senate.’ ^ Hamilton, on the other hand, made 
out that the choice would remain' with the President : ‘ They may 
defeat the choice of the Executive, and oblige him to make another ; 
but they cannot themselves choose — they can only ratify or reject 
the choice of the President.’ * This is an extraordinary lapse of 
judgement on Hamilton’s part, as also was his remark in the same 
plam, that the attitude of the Senate would depend upon ‘ the appear- 
ances of merit, and the proofs of the want of it ’. 

The Senate soon converted its constitutional authority into the 
convention known as ’ Senatorial courtesy ’. ‘ Senatorial courtesy ’ 
is the legitimate expectation of every Senator that the President will 
choose as incumbents of certain «ml service positidhs only those 
persons who politically or socially satisfy the Senators from the State 
in which the offices are located, or whence the candidates come ; of 
course, only Senators of ^the President’s party expect or can obtain 
accommodation.* What sanction have Senators for this ‘ courtesy ’ — 
for even courtesy has its driving force ? It is understood, and rardy 
does the contrary occur, that the expectant Senator votes against 
the appointment unless it satisfies the rule- : and all the other Senators 
support him. He does the same for any other disappointed Senator. 
Why do Presidents, even the strongest and sternest, like Roosevelt 
and Wilson, bow to the practice ? The answer is twofold : they 
need party support in Congress (in tho House as well as the Senate), 
and must buy it in some way. Further, the number of offices to be 
filled is so luge that even Taft admitt^ that he had to rely upon 
tiie advice of the Senator who knew the man,* and Roosevelt’s resolu- 
tion that only his standards would prevail quickly proved vain.* 
By such favours the President overcomes opposition in Congress and 

* Funnd, Steordt, II, BS3. 

> ftimOut, LXVI. 

* Cf. KimbsU, National Oovemment 0 / Ike United Statee (1920), p. 186 0. ; Besid, 
Amaiean (hmrnmad and Pdlitiee, p. 19? ; QouwU, op. at. ; H. W. Hon^ TU 
Veajfee (ha Anuriean Cmstiluiion, Ksw Ymk, 1926, p, 126 B. 

Aepeete of Cioic Da^. 

* Of. Kshop, Thaadore SooeeaeU and Hit Times (1920), 1, 187, 216, 848, 482 ; H, 14. 
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« not. It necessary reduces the power of the House of Bepresenta* 

stakes from its power and pride and sense of responsibilitiy. 
reduces the majority principle to notiiing. I am no blind admirer 
of this principle, but in the Imown conditions of human nature alll^ 
hmnan destiny, can we be so sure that any one is so wise as to dispense 
wi'^ the general control of the majority in politics ? Even if by 
doing this, in the case of the Senate, we are able to safeguard the 
fullness of its power of investigalion of the Executive — ^for is 
the ground of defence of unrestrained debate. In fact, the choice 
is not only between no closure at all and overwhelming advantage to 
government and society, or, alternatively, a cramping closure, that 
destroys the power to function. There are middle ways ; and they 
have been suggested at times of crisis in the Senate, and by studento 
of Congressional procedure.^ 

The power of the Senate has not always been held to be a power 
for the general good, nor has it been coveted because it was regarded 
as an instrument of the public welfare. In the middle of the nine* 
teenth century the Senate began to outpace the House in the march 
towards political supremacy, and when success was assured, for its 
membership was brilliant, the Senate began to attract rich men, who 
saw in it a source of advantages, which they required for their indus- 
tries, their class, their social status, or the control over the party- 
machines of the several States, which again could be used for their 
narrow interests. Inexperienced or weak Presidents like Grant, 
Hayes, Garfield, allowed the Senate great leeway in its essential 
functions. Soon the Senate became full of the representatives, or 
the actual holders of industrial, commercial and financial interests. 
Looking back upon this period, Reinsch has said, with genial 
approv^, that the Senate could be criticized as being too favour- 
able to the unrestrained power of concentrated wealth, of not 
weighing impartially the ^visability of increased governmental 
control over economic agencies.* Wilron was, in 1900, not so sure 
of his judgement of the Senate made in 1884. In 1900 * he said : 

‘ It is to be doubted whether 1 could say quite so coofidently now as 1 said 
in 1884 that the Senate of the United States faithfully leiuesents the sevenl 
elements of die nation's make-up, and furnishes us with a prudent sod nor- 
mally oonstituted moderating and revising chamber. Certainly vested inteMSti 
have now got a much more formidalde hold upon the Senate than they seemed 
to have sixteen years ago. Its poUtical character also has undergone a notiee. 
able change. The tent^oy seems to be to make of the Senate, instead elf a 
mecefy smaller and more deliberate House of Representatives, a body of sue- 
oesrfnl party managers.' 

> Dawes, 21 April 1023, CongreMiowU Rtcord, OOth Congress, special sessioa of 
the Senate, Vol. 67, pp. 1-2. Senator Underwood advoostM a scosewhat extreme 
form of closure (6 March 1925— Coaprsfsioaal Stcord, p. 9). Cf. Rogers, op. oit., p. 
182> 

« Op. oit., p. 86. • C<mgrtammtU Oovmuntnt, Preface to 16th Bd. 

46'* 
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This was a less tolenuit judgement of the Senate than that made 
sixteen yeais before, but even that noted the incursion of men of 
great w^th,^ an<^ though any sinister significance was palliated by 
careful phrasing, yet the stated facts leave a suspicion that the Senate 
could only be a body mainly interested in courses unhelpful to the 
poorer and weaker citizens of the U.S.A. The Senate was dubbed 
‘ a millionaires’ club 

When Wilson entered into practical politics he learned that which 
led him to the conclusions stated in The New Fre^m. But al^this 
is in a process of change, for in the last generation Americans have 
awakened to a realization that it is possible for government to be 
abused — ^that is, for the social resources of the whole nation to be 
converted, in the name of the nation, to the benefit of a 

When the Senate became so powerful, it became as we have indi- 
cated, the centre of the party machine.* Many of the prominent 
members became members of the Cabinet, and some stood for the 
Presidency * Through the domination of natiq)^l party politics, 
the domination of State politics became easier, and this again accrued 
to the security and power of the Senate. Madison's caricature of 
other people’s fears about the Senate came dangerously near to 
fulfilment.* 

Two currents of opinion began to flow a.s soon as the Senate ex- 
hibited such power,® and its vital connexion mth State politics liecame 

*C{. ibid (ed flf 18H4), p ZZ.'i ‘Nonada}ti many of lUe Smalont are, indeed, 
very nch men, and there has conic to lie a Kreat deal of talk aluiit their last wealth 
and the supposed aristoiraUc tcndeiuicH whuh it ii, iniuginMl to breed Hut even 
the nch Senators cannot be said to be rcprrsentaiiviti of a ilass, as it they wore all 
opulent wool growers or great land owners . I'f hlephensnii, AUnrh, /xiMnn, 

*Cf. Reinsch, op. (it , p. 120 ‘Through the loniiexion of individual senators 
with the party machinery in states and nation, and also with powerful eeouumu 
interests, the pobtKal inflnence of the Ixidy itself is greatly cnliaiiced. 1'hc advan- 
tageous poation of the senators with respect to the control of party maehuuny was 
recognized as soon as the Senate had made good its powers ov(t the fediwal patron 
age.’ . . . 

•Twelve Preeidents of the I'mted .Stales have yciicd as Senatois in the riiiled 
States Senate before their election to the I’lcsidcntial oIIkc. (The total number of 
Presidents (meluding Hoover) is thirty , but it should bo noted that Washington, 
Adams, Je&encm and Madison are m a different eategnry ) The influenee of the 
senatonal element is therefore more precisely shown by tne proportion of twelve : 
twenty-nz. 

• Ct. Fedenlut (Everyman Ed.), p. 325. 

•Cf. Lindsay Itogers, op. cit , p. 105: In 18H6 a majority of the Committee on 
Ptivilegee and Elections reported m favour of an amendmi-iit for popular election 
of Uuted States Senators. The report said ; ' it w a fac t that most U- apparent 
to aB that during leoent years an impression, deep seated and throateiiiug, wh^er 
well foosded or otherwise, hss obtain^ m the Amcnean mind and among t^ masses 
of the Amerieaa people to the effect that the Senate of the United States has become 
a sort of aristoeratm body — too far removed from the people, beyond their reach, 
and with no especial interest in their welfare. The Senate has. in the past few years, 
been ass a il e d, as we hdieve causelessly, from timu to time by many of the loading 
and moat inffnential lonrnals of the country of both poliUoal parties. 

‘The tondNtoy of paUie opimon is to disparage the Senate and depreciate ite 
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apparent that the Senate ought to be more amenable to popular 
control, that there should be an end to the mixture of State and 
Federal pohtics The latter current was strong and of senous moment 
to the cause of good government We have already learnt that the 
have political interests different from each other, and from 
the Federation , their legislatures, it was argued, ought to be elected 
without regard to each other Hence, a movement began for the 
popular election of Senators The existing system was shown to be 
v^y defective ^ JThe legislatures of the states chose the senators of 
the State The two Houses were often in deadlock, sometimes for 
as long as two or three jears, durmg which of course, there was no 
Senatorial representation Bribery was possible where a very few 
voifs could make all the diffennce and in almost every State the 
Legislatures were for this reason among others, corrupted It was 
inevitable that durmg the State elections members should be chosen 
not only for their State policy but for their promises of support of 
such and sue li/A, Senatorial nomination ^ , Progressive States 

began to make primary law s which arranged that Senators should be 
nominated m the party primaiics This meant that the men so chosen 
w’cre voted for at the State elections by the people, and those securing 
the most votes became the ‘peoples choice for Senator Then a 
candidate for the State legislature would promise to support the 
people 8 choice This was a half way house it was not complete 
populai ( Icctioii, nor complete disjunction of State and Federal issues 
The Senate was bombarded bv propaganda to allow a constitutional 
amendment for direct election It did not capitulate until the pro- 
cedure mdicated had been adopted m thirty States Then, m 1913, 
the 17th \meiidment was ratified ‘ The Senate of the Umted States 
shall be composed of two Senators fiom each State, elected by the 
'ptopli th<T(of ’ 

How has this amendment affc'cted the composition and power of 
the Senate ^ Opimon has not j et cry stalhzed owmg to the short 
tunc smcc the coming into effect (fullv) of the Amendment But 
students seem to be agreed upon these conclusions,® that expenditure 


dignity. Its nscfalnc’is, its inU^fiity, its jiowir If thi re is aii\ cause for thu tendency 
m the public muid, it should U reraovid without ilelay Although the Senate of 
the tnited States should la and, m fact is the most dignified, as wdl as the most 
important legislutiie bwh in the wuild the tendency in public journalism and m 
die popular mmd is in a large degict to detract from its importance, mmimoe its 
digmty and pou ei, and cast tin spirit of obloquy over and around its members While 
your Committei arc of the opinion that the impression which leads to all this is, to 
a very great cxtint at least not will founded, yet it is a fact that cannot be ignored 
that it exists 54th ( ongnss, 1st Session, hinato Itoport No 530 

* Cf Haynib op iit 

•Cf Btaid American tfotaBmiid and I’oWics (1021), p 238 * It is oertam that 

randidates for the tiinale under the new system must perforce make a state-wide 
campaign, and the tyjie of man who is most e&cient m furmulatmg {Kogrammes wbidh 
aronsepubhe interest and in making speeches which arouse popnlar enthusiasm -will 
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tn ‘flIotitjoiiB increased very much, that the dmnagi^e is hh^ 
to triumph over the intriguer, that the sinister representativeB of high 
like Aldrich, no longer have the chance of election, that the 
type and tone of the Senators is distinctly more proular. ^ 

MhUfekthe iMmAeartMl am sMar lawad ttMtor 


iip tsariM* It iu an exception among them. Maine said that it 
is ‘ at this moment one of the m(»t powerful political bodies in the 
world 1 and it is generally held that the Fathers’ intentions have 
been well fulfilled. ^ ~ _ "" 

designed for it, all those oppor- 

tunities of actionwiuch the Fathers believeothat respect for consti- 
tuti<mal checks and balances would cause it to ignore. Not so : it 

and instead of following the path ^|0I- 
followe^lhlS^pl9TflK 4iiMPita ; for few people are 
^ited^th the ability to see what is for the public good by a vision 
transcending their strictly individual minds, and inevitably this leads 
in the first place to self-aggrandizement. 

when available power is left untend*^, some one always rushes in 
to seize it. 


ENGLAND 
HOUSE OP LORDS 

UBtdl832 the existence of the House of Lords raised no critical 
problems ; the only disput^ -were those of persiWl and corporate 
dignity at issue between it the House of Comjnons. The Lower 
House was, indeed, until,;i£e^d8 the end of the eighteenth century 
the Lower House, in spite o(pie convention that im position regarding 
finance was superior. Im^ery aspect of government — legislative, 
critical of policy, formatim of Ministries,— the mouse of Lords was 
superior to the House of ranmons.* The Hoorn were often in dis- 
agreement, but this was merely because aligment of personal and 
parly forces in the two Houses did not happ^ to agree, owing to the 
results of elections or the ambitions and iptrigues of faction and 
Court. 

The main difficulty of recent generatioiu| however, did not exist, 

have the adTantage over the more reaprved and teas leaauToefnl leader. ... On 
the other hand, tlra man with mere money or mere talent lor alipning softly around 
and winning state legialatoaS^ . . probably haa leea chanm nnder tlw system of 
popolar election. . . . ItwMgiroMeeied that the qrgtem popolar election would 
muce Te.eleatian mote difflranjutd that the practice of retaining Senatore lor long 
tenne and drawing benefits fn& their ezperienoe would be abandoned ; but evmita 
have hardly borne ont the prdj^cy.' SeealsoHaynee.T'heC’hangMgfieaaietLind- 
myBogoe, IPhere£f<0<e«meneoMAom(it^ilgni&;tc,3OJa]yl924)i Brooe, dmerieoa 
Portia mid Potitia, p. 161 ; PejM^ Itnhe Senate. 

t Haine, Poputeir Government, Jjoaaoo, 1918, p. 220. 

a QE, Plrth, Tie Bouse of Lordt during the Civil War (1910) ; Tnrherrille, Thr 
Beuie^ Lords in At reign of WiUiam III, London, 1913 ; and The Bovtr of Ijordt 
in A* MighleenA Cenlmy, Oxford, 1927. 
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tluit is, disagreement between the two Houses as units, arising from 
the diversity of their very composition and character. On the con* 
trary, the social elements which begot the constitution of the eighteenth 
century, enabled the House of Lords, without any strain, to control 
the House of Commons, and this for two reasons : the personal pontion 
of the aristocra^, and the lack of constitutional challenge. The 
aristocracy dominated both Houses, because they acquired dignity 
from their landed possessions — they possessed all the territory of 
England, Scotland, Wales and Ireland — which gave them the position 
of local sovereigns and the prestige of wealth, from their ancient 
standing in many cases, and, in all cases, from their ennoblement 
by the Crown. ‘ The King of England said DiaraeU, notoriously 
enamoured of the jeunesae doree, ‘ may make Peers, but he cannot 
make a Hou.se of Lords. The order of men of whom such an assembly 
is formed is the creation of ages.’ These had always possessed the 
superiority in Government ; neither powerful reason nor force 
thr«‘atenod this legacy, hence they continued ‘ naturally ’ to form 
.Miuiatries, with the occasional adjunct of a great commoner or learned 
judge. Moreover, a very large proportion of the constituencies of 
the Commons were in their pockets'^ : they were the all-powerful 
‘ bosses *, who dispensed local and central patronage, bribed and 
intimidated the voters, to form their ‘ connexions The House of 
Commons responded. Hence the real political struggle was hardly 
between two Houses : it was between the inarticulate country and 
Parliament ; and between Kin g and Parliament. And, to come to 
the second reason why there was no strain between the Houses, there 
was no continuous challenge from the people — at least until the era 
of reform — which began about 1780 and ended its first phase in 1832. 
There was as yet no economic challenge — Lords and Commons were 
much of the same class. There was a religious challei^e, but it 
was damped down with the tacit and spasmodic connivance of the 
ignorant and bigoted multitude. There was no widespread sentimental 
challenge for freedom of opinion and self-government. 

By 1832, the forces of an entirely new era had matured ; they no 
longer ‘ pitied the plumage and forgot the dying bird ’ ; the struggle 
over the Reform Act revealed their stren^h, and ended with the 
violent defeat of the House of Lords and the adoption of an 
electoral system for the Commons which was bound to n^e the 
House of Lords permanently hostile, permanently defensive and 
ultinmtely powerless. The foundations of authority had shifted, and 
whmeas, ever and again, they more soundly buttressed the House of 

» Of. Nsmier, Tht Striwture of PMks at tht Anetaion of Otorge III (1B29L b 
I, 176-181, it w shown thot a total of filty-one Peers nomnutM memlm of ^ 
Lower House (or influenced their deotion) for 101 seata Of. HnfUM m ne Aft 
of the Anurirait Serolu^n, London, 1030, by the same author. 
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Commons, the Honse of Lords declined into the position of a conscious 
excrescence. The representative principle continuously renewed, 
invigorated, and adapted the Commons, which became the rightful 
beam of power. That same principle was, and is, a continual repri- 
mand to the House of Lords. It is suffered to exist— suffered, why ? 

Present Composition. At present the House of Lords is com- 
posed of four classes of members ; (1) Hereditary Peers, about 620 * ; 
(2) Scottish Representative Peers (elected for each Parliament) 16,* 
and Irish Representative Peers. 28 (elected for life) * ; (3) Archbishops 
and Bishops, 26 * ; (4) Six Law Lords, or Lords of Appeal appointed 
for life.® Class (3) become legislators by virtue simply of professional 
success in the ranks of the Church of England. They are not excluded 
from the legislative and executive functions of the House other than 
religious affairs. They may be said to represent the spiritual and 
proprietary interests of the Church of England in government, but 
the vast numbers of religious people who are outside this ('hurch 
receive no representation as such. Class (2), the Scottish and Irish 
Peers, are elected by their fellows, ami the peer-members of govern- 
ments have occasionally managed the elections to secure the succesis 
of the capable, and those likely to support their policy. 

Class (1), the hereditary peers, consist of two groups which must 
be very carefully distinguished ; the “ accidents of an accident ’ as 
Bagehot has called them, and those honoured for proven or presumed 
virtue. The first group forms the great bulk of the House— their 
rank and title to sit and exercise power arises from the fact that they 
are the eldest sons of their fathers and mothers. All may, and some, 
have the makings of capable legislators, but no test of their aptitude 
is applied, and even if ability were positively proved, the modem 
world has rejected the application of ability to government unless it 
is ability which represents the interests of those exp<*eted to obey 
the law. With the exception of about a score, these hereditary legis- 
lators are usually absent from the proceedings of the House, whose 
benches are conspicuous by their red-plush vacancy. But the right to 
attend, speak, and vote exists * : and it is used by large numbers when 
the interests of the country, in the estimation of the party managers, 
are in danger. We return to this presently. The second group, quite 
large in recent years, is in the first generation, compost of those 
ennobled for political and social services. These are of three kinds : 
those securing the benefit of the nation by political office, as in 
the case of such men as Wellington, Disraeli, Iddesleigh, Sher- 
borne, Rhondda, Asquith, Birkenhead, Banbury, Curzon, Balfour, 
Beatty, Reading, Ullswater ; secondly, those r^ounding more im- 


' Cf. Uebrett, Petragt and Baromiaor. 

* Ibid., loc. dt. 

* Apjiellato Jotisdictian Act, 1876. 


' Ibid., loo. cit. and p. 71. 
* Ibid., loc. cit. 
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mediately to the benefit of a party, or its organization, or finances ; 
airf those applied in charitable works or gifts, or in the world of 
science and art. Perhaps there should be added to this group some, 
mediocre in talent and character, who are elevated to the peerage 
because the government of the day needs spokesmen in the Lords 
or must fill Household appointments. 

Thus, there is no popular, or occupational, elective principle in 
the composition of the House of Lords. How far the mentality of 
the House divi(l('.s according to the main divisions of public opinion 
is determined only by the interests and the individual mentality of 
the peers, and. in the case of recent creations, by the party to which 
the new pt'cr belonged. Of those whose party membership is known, 
it is com]mted that over 500 members belong to the Conservative 
I’arty, eighty-four to the Liberal Party, and thirteen to the Labour 
Party. 

The Powers of the House of Lords. The House of Lords had 
until the Parliament Act of 1911, four branches of piower : Judicial, 
Legislative. Financial, and Executive. We cannot here treat of the 
first, the judicial, except to say, that the House is the Supreme Court 
of .\ppeal in civil ca.ses for Great Britain and Northern Ireland, and , 
that in this function, only the Lords of Appeal and the Lord Chancellor 
participate,* That work still continues untouched by the Act of 1911. 

As regards ordinary legislation. Public and Private, the House of 
Lords was on a par with the Commons, having as full a right of initia- 
tive and amendment and rejection,* In fact, few bills were introduced 
in till" Lords, since the centre of gravity in the Commons had shifted 
to the Cabinet based upon the Commons, and able to control the 
time-table of that House, The important question is, how the 
House of Lords used its legislative power, and upon what theories 
it proceeded. 

Somewhat similarly in regard to the financial power. In 1614 the^ 
Lords admitted the exclusive right of the Commons to initiate money- 
bills : in 1671 the Commons successfully challenged and denied the 
right of the Lords to reduce taxes, while the convention that the 
Crown asks for supplies came to mean that the Cabinet alone, and not 
ordinary members, could increase expenditure or taxation. The general 
convention that money bills could not be amended by the Lords, 
but only accepted or rejected ‘ without diminution or alteration 
was obeyed nTit.il the Budget of 1 909, but with some slight deviations, 
concerned with customs duties, upon which occ^ons the Commons 
saved their privilege by introducing a new bill incorporating the 
amendment. The power to reject a money-bill was used once, in 


» Cl. Odgen, TV Courti of Law. » , n .a t m. 

• C£. Anmn, TV Law and Cutlom of the Conehtuiton, 3rd Ed., 1907, Part I, ^p. 
Vn. p. 260 : ‘ The House of Lords is, for legislative purposes, oo-ordinate with tbs 
House of Commons.' 
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1800, when the Paper Duties Bill, repealing the duty, was thrown 
01 ^, after the enactment of a property tax and stamp duties, intended 
to provide the revenue lost by repeal of the paper duties.^ A furious 
oontioversy arose, the majority of the Commons contending that the 
power ought not to have been used, or as Erskine May has it, ‘ If the 
letter of the law was with the Lords, its spirit was clearly with the 
Commons The House of Commons vot^ a solemn protest,* the 
import of which was that the Lords had no authority to touch bills 
to ‘ grant supplies — to provide the ways and means for the service 
of the year The paper duties were later repealed by the inclusion 
of the enactment in the Finance Act of the Year — by ‘ tacking ’ — and 
the Lords could not fail to accept this, since rejection woidd have 
involved a further dispute of a more serious nature, because directly 
concerned with the annual finances. A time came when the confusion 
of policy and finance raised fatal issues for the Lords, and their temerity 
drew upon them the wrath and destruction of the representative 
principle — in 1909 ; to that wo return presently. 

Finally, the House of Lords questions the Government and debates 
its policy. It does not control the executive in the sense wo shall 
see to be true of the Commons, for this body is immediately in touch 
with the electorate and the parties, and is of the same flesh and blood 
as the Cabinet. The Lords contributed members to the Cabinet 
during the nineteenth century, but in an ever smaller proportion, and 
never overthrew or thought to overthrow a Cabinet. They raised 
and may raise issues like the Commons, but they were never answered 
with the same earnestness. 

The Spirit of the House of Lords. How were these powers 
used during the nineteenth century ? All the works of the House 
of Lords in the nineteenth and twentieth centuries are accompanied 
with a note of apology or of excessive defiance, as though the House 
were not only upon suSerance, but knew it was on s^erance. It 
must find a reason for existing, and therefore it finds a reason in the 
only thing now considered capable of being reasonable, namely, the 
representative principle. It is now to save the people from their parlia- 
mentary represratatives, by acting as a revising chamber, aTnanding 
and rejecting bills sent up by the Commons, until such time as it is 
sufficiently clear that the people really desire the laws, — ^thus the Duke 
of Wellington.* That is to say, whfle remaining in existence, anxious 
and prepared to use their powers, the Lords suflered an inner con- 

1 Hay, n, 104-12. ‘Ibid. 

* Bcncriiig to the Befim Bill, the Duke of Welhngton mote : * We here tMtfS 
fliet then is r ee a on to behere that there is a very prevailing ohsnm of opinion in 
the ooontry upon the snbjeot of the Bill. At all events we tstnlr tih^ouse uLords 
ooAt to 9 ve the aonntry a ohanoe of behq; saved tnr affording fmrther time to eon* 
.sUer the qnestutt ’ (Correspondsnes, listter to the ifuqnis (ff&th, VU, 631, cited 
in QpakUng, oft., p. 166). 
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version. They conceded, under pressure it is true, their eighteenth- 
century superiority, some out of regard for the public welfare, others 
out of the last cry of their reason ; and to justify, and niftintai,in , a 
remnant of power, they were compelled to use an argument ultimately 
quite fatal to it. 

The House of Lords, with such a mentality, was moved by forces, 
mainly imconscious. It had a large reserve of strength founded upon 
its social position, and the extensive belief that there was something 
really virtuous in hereditary aristocracy and titles. How could, and 
how can, the inexperienced peasant or working man and woman, 
discern real merit apart from its wonted trappings ? As Pascal says : 

‘ We need a highly refined reason to regard as an ordinary man the 
Grand Turk, in his superb seraglio, surrounded with forty thousand 
janissaries.’ Estates, money, society, intimacy with the Court, 
commissions in the army and the navy, conspicuous and brilliant 
position at home and abroad, nice clothes, beautiful women, and 
thoroughbred horses ; the consciousness of ancient authority, the 
conceit of family and a strong, if narrow, love of ‘ country ’ — all these 
contributed to strength of purpose and safety from a direct and 
doctrinaire assault by Commons and people. Moreover, democracy 
was untried. This was the strength of the House of Lords ; and it 
proceeded to use it. 

Almost every Liberal measure was amended or rejected, while 
Conservative measures which most accorded with its intoest-begotten 
prejudices, received usually a safe passage, until Gladstone even, 
was moved to become the herald of the ultimate storm against the 
profession of the House of Lords that it represented the ’permanent 
opinion of the country.^ The landlords’ position in regard to tenants’ 
improvements was defended, religious and political equality was 
denied, the Universities were kept closed to Dissenters, army 
privileges were maintained, counsel for poor prisoners refused, 
Ireland maltreated, municipal improvement thwarted, parliamentary 
reform (bribery and ballot laws) rejected or mutilated, humane 
measures like the Deceased Wife’s Sister Bill held up for years, the 
first Employer’s Liability Bill decisively rejected. They bolstered 
up the Church of Englarid at the expense of Nonconformist rate- 
payers, and then, in the Liberal era of 1906 to 1914, they wellnigh 
stultified its great majority by defeating the Education Bill, Hie 

' August 30, 1884. Cf. Morley, OladttoM, Book VIII, Chup VIII : He Bays tliat, 
since 1832, there were twolre parli^ents ; eleven Liberal, one divided (1841-7), and 
one Tory (1874). ‘ W^, here ue ten wluunents on the one side ; hero is one par- 
liament on the other side. . . . The House of Lords was in sympathy with the one 
parliament and was in opposition to the ten. And yet you are told, when, — ^we will 
say for forty-five yean out of fifty — ^practically the nation has manifested iis Lihenl 
tendencies by the election of Libeim parliaments, and once only has chanced to eieet a 
thoroughly Tory parliament, yon are told that it is the thoronghly Tory pa rli a m e nt 
that roproaents the sdid and permanent opinitm of the counfiy.* 
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Licensing Bill, the Scottish Land Bill, and the Plural Voting Bill. 
The me&ods adopted were ingenious : principles were destroyed 
obliquely, without the enunciation of the true motives which caused 
their destruction. It was pretended that bills had come up to the 
Lords too late in the session for due deliberation ; so many impossible 
amendments were added that the purpose and efficacy of legislation 
were frustrated (forcing a compromise). 

Attempts at Reform. The theorists of the Victorian era had 
not reckoned with the ultimate eflFects of such legislation as the Fran- 
chise Acts of 1867 and 1884. Its consequences in terms of reform, 
especially social reform, speedily became apparent after these dates. 
The House of Lords could not but attempt to defeat them. Its 
leaders, however, saw that this must result in destruction, unless the 
House could improve its claim to conduct which became only a repre- 
sentative body. Hence proposals began to be made for reform- -all 
in the direction of denying the simple claim of inheritance to govcni 
and admitting the validity of the representative principle. The first 
*^'of these was in 1869 when Lord Russell's Bill provided that the Crown 
should be authorized to create life Peers, but only up to the maximum 
number of twenty-eight and not more than four in any one year, 
and these life-peers were to be taken from any of six given categories, 
namely, (i) Scotch and Irish non-representative Peers ; (ii) Persons 
who have been members of House of Commons for ten years ; (hi) 
Officers in the army and navy ; (iv) Judges of England, Scotland or 
Ireland, and certain other high legal officials ; (v) Men distinguished 
in literature, science and art ; (vi) Persons who have served the 
Crown with distinction for not less than live years.* This timid 
proposition was defeated because of its terrifying implications, by 
106 to 76. 

Two admissions made by Lord Salisbury in the debate, reveal at 
once the view of the House which was shaping in the minds of some 
Peers, and the palpable insufficiency of the House as a partner in 
modem government.* Lord Salisbury declared that the Bill would 

‘ tend to meet all the large advances of denio<Tacy ae the third power of the 
State, as we must meet those advances by making this House strong in the 
support of public opinion, strong in its influence in the country, and strong 
in the character and ability of those who compose it’. 

And again, 

‘ We belong he said, ‘ too much to one class, and the oonsoquenoe is that, 
with respect to a large number of questions, we are all of one mind. Now that 
is a fact which appears to me to bo injurious to the character of the House aa 


* CL Spalding, op. cit., p. 108. 


• Ibid., p. lU, 
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a political assembly in two ways. The House of Lords, though not an elective, 
is strictly a representative assembly, and it does in fact represent very large 
classes in the country. But if you wish this representation to be effective you 
must take care that it is sufficiently wide, and it is undoubtedly true that, for 
one reason or another, those classes whose wealth and power depend on com- 
merce and mercantile industry do not find their representation in this House 
so large or so adequate as do those whose wealth and power depend upon the 
agricultural interest and landed property. . . . We want, if possible, more 
representations of divers views, more antagonism. There are a vast number 
of soi'ial questions, deeply interesting to the people of this country, especially 
having reference to the health and moral condition of the people, and upon 
wliieh many members of your Lordships' House are capable of throwing great 
light, and yet those subjecls are not elosidy investigated here because thefightijig 
ponvT (my itaiies) is wanting, and the debates cannot bo sustained.’ 

Other attempts at reform were made in 1874 by Lord Rosebery, ' 
and in 1888 by Rosebery and Salisbury. In the first, Rosebery 
observed that the House did not command respect because it did not 
represent dissenters, medicine, science, literature, commerce, tenants 
of land, arts, the colonies, the labouring classes— a truly sufficient 
damnation. He suggested the institution of life-peers, presumably 
from the categories of the hitherto unrepresented. The motion for 
an inquiry was defeated. Again in 1888 Rosebery made proposals : 

‘ The House of Commons rests upon the votes of some 6,000,000 
persons. What we represent is not so easy to divine.’ He proposed 
that the House be decreased in size by the election of representatives 
of peers by their fellows ; then there were places for members chosen 
by the County Councils (then newly created), the larger municipalities, 
and by the House of Commons, and life and official Peers, and repre- 
sentation of the Colonics. Salisbury proposed the addition of fifty 
life-peers, not more than five to be created in any one year. Of the 
five three were to be chosen from certain categories, and two from 
outside.' No more was heard of House of Lords reform until 1907, 
for until then Conservative Governments ruled the country. Is it 
not true, and true again, that few people possessing power will 
relinquish it out of simple consideration for the public good, and that 
only force or the threat of worse to come has produced concessions ? 
In 1907 the House set up a Select Committee to consider the sug- 
gestions made from time to time to increase the efficiency of the, 
House in legislation. The Report * suggested a new constitution for 
the House : (1) Peers of the Royal Blood (a class always included 
hitherto) ; (2) the Lords of Appeal in Ordinary ; (3) 200 representa- 
tives elected by the hereditary peers ; (4) hereditary peers possessi^ 
special qualifications ; (5) spiritual Lords of Parliament ; (6) Life 
Peers. 

* IWd. 

• Report from the Select Conunlttoe of the House of Lords. .Appendix A (234), 
December, 1903. 
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1910 . It was too late ^ : only undet the piessure of attack of 
inuoinent and serious threat did the Peers propose a new plan.* Too 
late 1 for they attempted to use their power of forcing a government 
to take its measure to the country, in relation to the Finance Bill 
of 1909. The House by a vote of 350 to 75 rejected the Bill.* This 
was to employ a power which had never been used since the modem 
Budget system h^ been evolved, which the House of Commons had 
solemnly claimed ought not to be used, and which was a direct chal- 
lenge to the authority of the Cabinet. The Bill was certainly pro- 
vocative, for it introduced a very steep progressiveness in the income 
tax, death duties, a tax upon mineral royalties, and land values 
duties. It was bound to provoke those whose estates and fortunes 
would be immediately aEected. The Commons dissolved and a 
General Election took place in January, 1910, the government return- 
ing with a majority, though a depleted one. The Bill was reintroduced 
and the Lords yielded. The Conunons proceeded to the next logical 
step : the Parliament Bill of 1910. All-party conferences attmnpted 
to produce an agreed scheme. It was impossible.* The government 
dissolved, and a fresh election took place in December, 1910, the main 
issue being reform of the House of Lords. The balance of power 
in the Commons was unchanged. The intentions of the government 

> Note the Commoiu’ resolution, on the motion of the T^ime Minister (20 June 
1907) : ' That, in ordor to giro effect to the will of the peo|>le as expressed by their 
elects immeeentatives. it is necessary that the power of the other House to alter 
or reject Bills passed by this House should be so restricted by Law as to seoure that 
Vrithin the limits of a single Parliament the final decision of the Commons shall pre. 
waiL* 

A second Commons' resolution (2 December 1909) ran ; ‘ That the action of the 
House of Lords in refusing to pass into law the financial provision made by this House 
for the Service of the year is a breach of the Constitution and a usurpation of the 
rights of the Commons.' Cf. also Speudei, The Life of Sir B. CtmpbeU-BannervMm, 
VoL II. Chap. XXXV. 

' Cf. Muriott. The Meehaniem of the Modem Stale (1927). I, 427 : ‘ The new 
Second Chamber was to be only about haU as largo as the exirti^ House of Lords 
and was to be composed of three distinct elements : one hundred Lords of Parlia- 
ment elected, as Scotch and Irish representative Peers are elected to-day, by the 
peers from among the peers, only those peers being eligible for election who were 
qualified by pubho service ; one hundred sad twenty Lords of Parliament chosen 
by some method of indirect election and with regard to the principle of proportional 
representation; and one hundred Lords nominated by the Ihime Minister of (he 
day. In addition, Princes of the Blood Royal, the two Archbishops and five Bishow, 
and the Law Lot^ were to find places in a Second Chamber whioh would number 
less than 360 in all.’ These proposals were contained in a Bill introduoed by Lord 
Lansdowne in 1011. 

* At the time the House of Lords consisted of about 664 members, so that a veiy 
large percentage was present. 

* The Constitutiooal Conference of 1910 numbered eight members ; The Prime 
Minister (As^tb), the Chancellor of the Exebequer (Lloyd Qeoige), the Earl of 
Crewe, a:^ Knell representing the Qovenunent; and Balfour, llm Lansdowne, 
Earl Cawdor, and Austen Chamberlain, the Opposition. Advanoed Liberal and 
Labour opbuon was hostile. The first meeting at the Cemferenoe took ]daM on 
17 June 1 ^ the twenty-first and final meeting on 10 November 1010. The Prime 
IDnistBr annonnoed that it broke up without naohing any agreemant and that its 
members did not favour disdosuie of its deliberations. Of.PHstoy,lfeMoir«,II, 
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wore carried, but accepted by the Lords only after the declaration 
that the King had consented to the creation of sufficient peers to 
overcome obs^ction. Various manoeuvres followed resulting in some 
queer cross-voting, but by 131 to 114 the Bill was passed. 

The Parliament Act and its Effects. The Act ^ was declared 
to be only a stage towards a more fundamental reform, and confined 
itself to immediate tasks. It took away financial powers from the ^ 
Lords, by providing that Money Bills, after passage by the House, 
must be sent up to the Lords at least one month before the end of 
the Session, and if not passed without amendment within a month 
shall become an Act of Parliament with the royal assent and without 
the consent of the Lords. Money Bills arc defined, but not in such 
detail as to avoid possible conflict, and the Speaker of the Commons 
is the ultimate authority for the certification that a Public Bill is a 
Money Bill. Broadly, the Lords have lost all powers over taxation 
and appropriations for expenditure. 

As regmrds other Public Bills, the absolute veto power of the Lords 
was converted into a suspensive veto of the uttermost limit of three 
years : a bill passed three times in three successive sessions, two 
years having elapsed between the second reading on the first occasion 
and the third reading on the last occasion, passes for the Royal Assent 
without acceptance by the Lords. 

This is the extreme power of the Lords, to hold up a bill for such 
time. Within it, it may amend as it will, with the possible pain of 
having amendments rejected if the Commons can hold out for the 
three years and find the time for lepassage as demanded by the Act. 

From the plain terms of the Act, and the general nature of political 
forces in the country, the followii^ deductions could be made as to 
the parliamentary results of this reform : 

(1) That in times of Conservative rule the Lords would use their ' 
power of amendment on details, excepting where the government was 
swept along by electoral forces to undergo social reforms, but that 
ordinarily the Lords would be nothing but the stage in which verbal 
amendments, and the government’s own voluntary amendments, 
were undertaken. 

(2) That in times of Liberal or Labour governments the Lords 
would not hesitate to use their power in the case of a serious clash 
of opinion, (o) would put the Government to the difficult task of 
finding time to do their work timee over and (6) obtain concessions 
where the Government urgently needed the Bill and could not find 
the time or did not wish to wait three years. 

(3) That in tunes of Liberal or Labour governments the House of 
Lords would virtually be the supporter of the Conservative Opposirion 
in the House of Commons and work hand-in-glove with its leaders. 

‘ 1 & 2 G«o. V. Ui. 13. 
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Experience since 1911 lias amply borne out such deductions, but 
two subjects need special emphasis. The first is that the House of 
Lords has been used by all governments as a stage in which they' 
have introduced technical or political amendments suggested by the 
influence of the sense of the House of Commons, recommends by 
experts, or solicited by interested groups. Yet it is obvious that any 
democratically composed body, a committee of the House of Commons 
itself, would serve this function : for the amendments we speak of 
are rarely initiated by the Lords or by members of the Government. 
Secondly, the existence of a ininonty government, unsure of parlia- 
mentary support, though normally possessed of it, becomes the sport 
of the House of Lords. It can be squeezed successfully, especially 
where a Bill is urgent ; and where a Bill is urgent any government 
makes concessions rather than enter upon a time-wasting constitu- 
tional conflict.* Not one bill, exceptmg the Home Rule Bill of 1912, 
has been forced through the procedure of the Parliament Act. A 
survey * of the legislative behaviour of the House of Lords since 1919 
serves, further, to show the social groups to which it has been generous 
and those to whom it has been ungenerous. In the first class are 
landlords, the clergy, the taxpayers generally (where administrative 
institutions requiring the expenditure of money have been rejected), 
employers, rentiers, agriculturists, agricultural machinery manufac- 
turers, landlords who wished power of eviction from their property, 
criminals in the course of trial (regarding evidence, witnesses. Grand 
Juries, etc., but not sentences), private electricity undertakings, 
ordinary jurisdiction as against admimstrative jurisdiction (Landlord 
and Tenant Bill, 1927), individual rather than governmental or 
mumcipal enterprise. It has been positively unfavourable to Stati* 
control over private enterprise and activities, local and central govern- 
ment expenditure, public libraries, housing eflorts, agricultural 
labourers, the unemployed insured, allotment holders, education and 
trade unions. 

Moral Position. On the whole, the Parliament Act, by its very 
existence as the embodiment of protests against the House of Lords, 

‘ Cf. the Gavemment’a difficulty with the Ujestuflu Atl . ‘ The Hoiiao of Lonla 
decided yesterday without a division fo insist on its Amenilnienl to eonUnuo foi 
another year the operation of the PyestaRs (Import liegulatinn) Act, 11(20. Aftei 
wards there were varioas conferenccb of Ministers, as a nwult of which it was agreed 
that the Houw of Commons sliould not bo asked to continue the stnigglo further. 
It wse recognized that tho drop in the Government majority from thirty to sue and 
the criticism of the Government's attitude fiom tho Labour Ih-nchcs had materially 
altered the position and it was also known that had a division been eliaUen^ in 
the Honse of lioids the majority against tho Government would have boon larger 
than on the previons occasion.’ — I'Ae 'Ames, 19 Pecemlier 11130, p. 12. Cf. alw 
Coal Mines Act (amended), the Education Bill, 1U30 (dropped), plural voting and the 
nnivetnty vote replaoed in the Representation of tho Peopte BiU(ig31),and the state 
acqmsition of land for experimental purposes was struck bom tho Land Acquisition 
Act of 1931. 

* An examination of the Journals of the House of Commons since 1919. 
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has tremendouBly weakened the moral position of that House. It is 
more on suSerance than ever. Then why does it still exist I For 
several reasons. A second chamber, any second chamber, has some 
utility, where legislation is complicated and only time and many minds 
can secure the soundness of its substance and the excellence of its 
draf^g. Next, the House of Lords is still a forum of debate on the 
a dm i nis trative activity of the government, and lack of time in the 
(’ommons gives the other House an opportunity of useful service. 
.\gain, the Lords contains a number of able legislators and adminis- 
trators \irhose ability serves to weaken the full force of arguments 
against the existence of the House. It is helpful in the passage of 
Private Bills. Further, no non-conservative government has yet 
come into existence with a sufficiently strong majority to make away 
with it, and the difficulties of mere reform are enormous ; and it must 
be remembered that though the House does not issue from election its 
opinion nevertheless coincides with that of some millions of people. 
It defends what they are glad to see defended. Yet there are Con- 
.servatives who see the need for reform. Some demand the 
strengthening of the power of the House, but that would certainly 
invite its abolition. Others seek to alter its composition, so that in 
the future it will be able to justify its power by popular elements. 

If we treat the Conservative idea of a second chamber as impossible 
nowadays, there is hardly a halt to abolition, for reform of the existing 
House is impossible. It is this House by inertia, or none at aU by 
abohtion ; for almost every plan suggested since 1911 is impracticable. 
The Bryce Conference on the Reform of the Second Chamber,^ which 
was the most scientific and careful inquiry, fell into two difficulties, 
each unanswerable : (1) the powers were too great for progressives® 
and too small for conservatives ; (2) the indirect method of election 
was cumbrous,® too undemocratic for progressive politicians and not 

’ Couferime on (hr Htjorm of (hr SiconJ ( hamber. Ltttir from Vivoniit Bryre 
to the Prime Minirttr, 1918, Cd 9038. 

* The euggcstiKl powers were to lie (loe. » it ) . 

(i) In the ease of Money Bills, a Finance Committeo composed of about eeren 
membem of each Bouse, ehosen at the begmning of each Parhament, to determine 
what euDStitutes a Money Bill. (Fnder the Parhament Act the Speaker is the 
arbiter.) 

(ii) A ‘ Fieo Conference ’ composed of eiity memliers (' thirty chosen by each 
Chamlier, twTnty memben being seleeted for the lifetime of the Parhament, and 
the reiiuunmg Wn ad hoc tor es^ particular Bill ') to consider a Bill on whicdi the 
two Chambers disagree. The Conference to sit m secret and to be empowered to 
reject or amend the Bill. In case of rejection, the Bill woidd die. In the more 
probable ease of amendment, should either House reject the amended Bill a dday 
(rf om- session would follow. At the end of this jK'nod the Conferonce could either 
fail to report the Bill back in the samo form (which would entail the death of the 
BiU) or return it without amendment, by a majority of not less than three, lii the 
latter instance, aceeptanec by the House of Commons would enable the Bill to beemue 
law even if the House of Lords should disagree. 

> T^e indireet method of election inTolved the division of Great Britain into 
Uiirteim areas and invested ‘ the election of the representatives for each area in the 
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sristooKEtao enough for oonaervatives. Other schemes have oome 
femn CooBervatives, some in the House of Commons, othem in the 
House oi Lords, but ihey have been based upon the ptinoii^ that 
the House aball keep substantial powers as at present, or obtain even 
more, and upon a large element of hereditary representation.^ But 
^ Conservative Government would really attempt reform : who 
jinows where a war will end ? In fact, the party leaders deprerate 
discussion even at party Conferences. Progressive opinion mclines 
to the creation of a small body chosen by the House of Commons 
from among its own members or from outside at its discretion, with 
a revising power over ordinary bills to include (a) draftii^ amend* 
ments, (6) amendments of substance, and (c) power to re<}nire a short 
suspension, and then reconsideration by the Commons. But the 
Commons are supreme, and carry that supremacy even to the challenge 
of the Rules of Procedure of the Revising Committee.* 

This reform is likely to be undertaken within this generation, but 
the conditions will not be passionless, nor dehberate. It will come 
in the course of an attack by a strong Socialist Party upon, what 
the Lords will call, the ‘fundamental institutions of the State’. 


hands ot the members {or the Honse of Commons silting for constitueneioa withm 
Uie axes'. Secondly, there were to he eighty one memhers oi the oxahing ^leenge 
(a unmber to be eventually reduced to thirty) The method proposed was dection 
Iw a * ]omt Comnuttee of ten members, five to remeaont the new Second Chamber, 
onoaen 1^ the Committee of Selection for that Chamber, and five to repreeent the 
Honse of Commons chosen by the Speaker * The vacancies created by the gradnal 
rednetum m the number of peers were to be filled by the same committee, but mthoot 
reetiwtian to the peerage. 

t The Government resolutions of 11 July 1928 provided that ' ui addition to 
Peers of the Blood Royal, Lords Spintual and Law Lords ’ there should be ' (a) Mem- 
ben elected, either due^y or mdirectly from the ontaide ; {b) Hereditary Peers 
eleeted by their Order ; (e) Members nommated tqr the Crown, the numbers m each 
case to be determined by Statute ’. The reconstituted House was to oonaist approm 
mately of 360 members The decision as to whether or not a Bill was a Money BtU 
was to be referred to a Joint Standing Committee, appointed at the beginning of 
each Parhament and composed of seven members of oock House, in addition to the 
speaker (ex-oSicio Chaimisn). The Parliament Act of 1611 would be ma i ntained 
with ezoeptian of * any BiU which alters or amends the oonstitutioii of the House 
of Leeds as oat out m these Resolutions, or whioh in any way obangea the powers 
of the Honse of Lords aa laid down m the Parliament Act and modified fiy thaae 
ReaelnUans The term of office of members (under (a), (6) and (e)) was to Ds fined 
fay Statnte, re-election being permiaaibie. Cf. Lords Debates, 1988, Vol. 61, wd. 324, 

* Of. Leea-SmUh, Second Ckambere tn Theory and Praehes, p. 246 ff- This aokeme 
IS baaed on the Ncurwegian system which is as follows : The newly-ebjpted Storthing 
deots one quarter of its members to form a Second Chamber (Lagth^) whilst the 
rewiaming ibiee f oertbs (Odebthing) oonititute the first Cumber. ^%e lisgtluiig 
may on^ consider ordinaiy legiwtion ^e. neither Emanoe nor OonsUtntianM 
Bids) and may not imtiate any Bills. Its right of omendhnent la lestriotad: 
If it xetmnt a ESU with amendments already imoe rejected by the Odalathing— 4 
full meethig of the Storthing is required and a two-tlur^ majonty neaemoiy for 
the paiMM of the BiU (of. ibid., p. 192 ff.). d also H. jTl^. The PnMsm 
ti a Second Chamber, Pabiaa Tiao^ No. 213 (E^laiiaiy, 1926) , S. Webb, The Stefam 
of the House of Lords, Fabian Tract, No 188 (November, 1917). (f. abo Roberta, 
The fanetions of a Second Chamber. 
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TJii^ that time, especially when the House of Commons k itself 
divided, every indication is that the House of Lords will continue to 
exist and operate as it has done since 1919. When the reform comes 
the importance of public-spirited and appropriately organized and 
regulated political parties will become even more essential than it 
is to-day. At present, the glaring and amazing truth is that Britain 
is governed only by a qua si-democratic assembly, for the House of 
Lords stands in dirent and practical opposition to the principle of 
majority rule. This, whether for good or ill. is the result of a non- 
revolutionary development of political institutions, and the consequent 
lack of declaration of absolute principle like that which appears in 
Continental and .American constitutioii.s. 

Conclusion. Before wc p.asK to a cousiilcration of the power 
and procedure of First Chambers, we must ask what our survey of 
Second Chambers tcaehes regarding them. We have seen that when 
iJiere are two Hou.ses there necessarily follows a eontest for power. 
Each House gets and keeps whatever it ean. No exact prediction 
can be made of the final outcome of any specific constitution, for this 
is settled bv the balance of power, soc-ial. economic, moral, in the 
community, and this is so complex am) so unfixable for any length 
of time ahead, that the nicest predictions are bound to be upset. If 
the Houses arc built on different foundations, the differences inevit- 
ably produce consequences in terms of the balance of power, what- 
ever the intentions may liave been. Only party can overcome the 
diSerenees. but the very difierencea strain and break the unity of 
parties, by introducing a now corporate loyalty which collides with 
party. The question, then. is. whether the complexity of constitu- 
tional machinery, the blindness to ultimate power-relationships, the 
ilefcctiveness of party, and the checks and brakes upon government, 
are together worth the sccuritv given by a Second Chamber. That 
security is of no value unle.ss it implies the introduction of sobriety and 
wisdom into government. Suppose, however, that it is possible for 
the Lower Chamber to provide good sense, adequate representative- 
ness, sober and conscientious debate and procedure, mature reason- 
ing : then, when* is tlio need for a Second Chamber, at such a cost 1 
One maxim is of all political maxims sound : never to create an 
institution when it is not necessary. If other institutions fulfil the 
conditions oi good government, a Second Chamber is not necessary. 
W hether such an institution should be set up obviously depends upon 
the answer which each country can give to these questions; Are 
the deputies wise : do the parties think out their programmes ade- 
quately, and are they sincere in their intentions ; is there a parlia- 
mentary sense of justice and tolerance which will prevent persecution. ; 
how far is the Lower Chamber aided and rescued from the blunders 
of ignorant benevolence by the expert professional civil servants ; 
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how far does the Lower Chamber possess and master adequate! 
sonioes of information about the state of the countrj, dtunesiac 
and foreign, and a procedure which passes the laws after adequate 
debate, and in such style as to avoid internal contradiction or 
erroneous record of legislative intention? These questions are 
answerable for each country from the facts we have already recounted ; 
they will be even better answerable when we have analysed the manner 
of action of the Lower Chambers. We may be sore, however, that 
wherever there are interests which desire defence from the grasp of 
the majority, a bicameral system will be claimed ; forjeven delay of 
an undesirable policy is already a gratifying deliverance. 
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